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PEEFACE. 


At  the  time  of  the  census  of  1871  there  were  in 
London,  within  the  limits  of  the  Metropolis  Local 
Management  Act,  419,642  inhabited  houses,  which 
nimiber,  by  the  recent  census  of  1881,  has  now 
increased  to   488,995.      In   England    and  Wales, 
according    to    the    census    of    1871,   there    were 
4,259,117   inhabited  houses,  261,345   uninhabited 
houses,  and  37,803  houses  in  course  of  erection  ; 
and  these  enumerations  have  respectively  increased, 
according  to  the  recent  census,  to  4,833,844  in- 
habited houses,  380,684   uninhabited  houses,  and 
46,759  houses  in  course  of  erection.     Since  the  first 
census  in  1801  we  find  that  there  is  the  wonderful 
increase  in  England  and  Wales,  during  the  80  years, 
of  3,257,921  inhabited  houses. 

The  above  statistics  will  serve  to  give  an  idea  of 
the  large  number  of  persons  who  are  interested  in 


•  •  • 


VIU  PREFACE, 

the  subject  of  building.  These  pages  are  the  result 
of  an  endeavour  to  supply  the  want  of  a  work 
devoted  to  the  law  relating  to  building  leases, 
contracts  to  build,  and  to  the  improvement  of  land 
by,  and  the  construction  of,  buildings  and  other 
works. 

It  has  not  been  my  intention  to  deal  with  the 
law  of  contracts,  or  with  that  of  landlord  and  tenant, 
in  general.  Such  a  course  would  be  unnecessary,  as 
both  these  branches  of  the  law  are  already  the 
subject  of  several  excellent  text-books.  I  have 
endeavoured,  therefore,  to  confine  this  volume  to 
the  decisions  which  may  serve  to  illustrate  the  law 
relating  to  such  matters  only  as  are  connected  with 
building  operations. 

Much  care  and  attention  have  been  given  in  order 
to  make  the  arrangement  of  my  materials  simple 
and  perspicuous.  My  sole  object  has  been  to  render 
this  little  work  a  practically  useful  book,  and  I 
venture  to  hope  that  the  result  may  be  of  some 
service  to  the  legal  profession,  and  also  to  the  land- 
owner, architect,  or  engineer,  to  building  societies, 
and  others  concerned  in  the  construction  of  build- 
ings and    other   works.     The   list  of   precedents 


PREFACE.  .  IX 

contains  all  such  forms  as  are  usually  required  in 
building  matters.  The  Acts  relating  to  Building. 
will  be  found  in  Part  III.,  with  the  latest  decisions 
bearing  upon  the  same.  The  provisions  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  have 
been  noted  in  the  precedents,  and  also  wherever 
necessary  throughout  the  book. 

I  have  thought  that  an  explanation  of  architec- 
tural and  building  terms  would  be  useful,  particularly 
to  members  of  the  legal  profession.  For  the  carefully 
selected  Glossary,  which  I  think  will  be  found  to 
contain  all  such  terms  as  are  usually  met  with  in 
practice,  as  also  for  Chapter  XXIII.  on  the  valuation 
of  land  for  building,  &c.,  I  have  to  express  the 
obligations  I  am  under  to  my  friend  Mr.  Gilbert  E. 
Redgrave,  Architect,  &c.  The  comprehensive  Index 
has  been  prepared  by  my  friend  Mr.  Herbert 
Thompson,  M.A.,  Barrister-at-law.  To  both  these 
gentlemen  I  beg  here  to  tender  my  thanks. 


ALFEED    BMDEN. 


7,  Eew  Sqcabs,  Lincoln's  Inx, 
ith  January,  1882. 
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ADDENDA  ET  CORRIGENDA. 


Piiee  11,  note  (6). — Add:  "See  Laird  v.  Brif/js,  L.  R.  19  Ch.  Div.  22,  asP 
to  the  ri^ht  of  a  person  in  poasession  under  a  power  of  entry  for 
bonding  to  maintain  an  action." 

T»gt  127,   notcCO. — Add:  "Sec  Wallis  v.  S»M,  Solicitors'  Jounial,  21 
Jan.  1S82,  p.  184. 

tagt  300,  No.  37  {b).—AfUr  "mortgagor"  insei-t  "not." 

Afe  3SS,   7tk  line  from   bottom  of  page. — Inseii  "tenant"  in  place  of 
*' tenants." 

Fige  5C6,  last  line  but  onc,^:>97  should  bt-  579. 


THE  LAW  RELATING  TO 


BUILDING    LEASES,  BUILDING 


CONTRACTS, 


AND  THE    IMPROVEMENT  OF  LAND  BY 

BUILDING. 


CHAPTER  I. 

IMPROVEMENT   OF   LAND   BY  BUrLDINO. 

To  a  person  possessed  of  land  the  valae  of  which 
he  is  desirous  of  improving  by  building,  there  are, 
in  general,  four  courses  open  (a) : — (1).  He  may 
enter  into  a  building  agreement  with  a  contractor  to 
erect  the  houses  or  buildings  for  him,  and,  when 
they  are  completed,  grant  leases  at  the  house  rent ; 
ifi)  (A),  he  may  let  the  land  direct  to  the  builder 
on  building  leases  reserving  a  ground-rent,  in  which 
case  the  builder  may  sublet,  and  thus  create  leasehold, 
or  as  they  are  misnamed,  **  improved,"  ground  rents ; 
or,  (B),  as  is  more  usual,  he  may  make  an  agreement 
in  the  first  place  for  building  leases  with  the  con- 
dition that  the  lease  or  leases  shall  be  granted  when 
the  houses  have  been  either  covered  in  or  com- 
pleted, as  the  case  may  be,  to  his  or  his  architect's 
satisfaction  ;   (3),  he  may  convey  the  land  in  fee  to 

m)  Sea  jmvC,  Chap.  28,  as  to  valaations  of  land  for  building  pur- 
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the  grantee  for  building  in  consideration  of  a  per- 
petual rent-charge  ;  (4)  or  lastly  he  may  sell  part  of 
the  land  with  restrictive  covenants  as  to  building  in 
order  to  secure  uniformity  with  the  houses  erected, 
or  to  be  erected,  on  such  part  of  the  land  as  be 
retains. 

It  is  not  intended  with  respect  to  building  leases 
to  enter  into  any  preUminary  dissertation  upon  the 
law  of  leases  generally ;  such  a  course  would  onlj 
swell  the  volume  to  an  unnecessary  size,  as  the  law 
upon  this  subject  will  be  found  in  the  various  books 
on  landlord  and  tenant.  But  it  is  proposed  to  con- 
sider the  law  directly  connected  with  matters  re- 
lating to  the  improvement  of  land  by  building.  We 
shall  therefore  deal  with  the  subject  as  follows  : — 

PART  I.— THE  LAW  RELATING  TO  CONTRACTS  TO 
BUILD,  BUILDING  LEASES,  AND  BUILDING  GRAKTS, 
&c. 

* 

PART  II.— PRECEDENTS  FOR  BUILDING  PURPOSEa 

PART    111.— THE   STATUTE    LAW    WITH    RESPECT    TO 

BUILDING. 

A  glossary  of  architectural  and  building  termi 
used  in  building  leases,  contracts  to  build,  or  in  the 
Building  Acts,  will  be  found  at  the  end  of  the  book. 


PAET   I. 


CHAPTER  II. 

FORM   OF   AGREEMENT   TO   BUILD. 

A  CONTRACT  to  build  a  house  or  the  like,  and  to  Contract  to 
proride  materials   for  the   purpose,   need   not,    it  ^"**?  °®®^ 

^  1       .  ...  1  •/  •  i.   X      V  not  be  in 

leems,  be  in  writing,  unless  it  is  not  to  be  per-  writing. 
brmed  within  a  year.  Such  contracts  are  clearly 
Dot  contracts  relating  to  land  or  for  the  sale  of 
^oods  within  the  provisions  of  the  Statute  of 
^'raads  (a),  nor  within  those  of  the  Stat.  9  Geo.  4, 
5.  14,  B.  7,  both  of  which  relate  to  contracts  for 
he  *'  sale  of  goods  ;  "  a  contract  to  build  a  house, 
»r  the  like,  not  being  in  law  a  contract  for  the  sale 
>f  goods,  even  as  regards  the  materials ;  but  being 
m  entire  contract  for  work  and  materials  (6). 

But  if  the  contract  be  reduced  into  writing  by  the  Parol 
igreement  of  the  parties,  or  whether  they  have  put  evidence  of 
t  into  that  form  in  conformity  with  the  requirements  J^i  ^^^^ 
iS  a  statute ;  and  whether  it  be  a  contract  under  meaning  of 
leal,  or  a  simple  contract,  it  is  a  general  rule  of  PF**<^"^*f 
aw  that   parol   testimony   cannot  be   received  to  ^^worda 
;ontradict,  vary,  add  to,  or  subtract  from  the  terms  when 
rf  the  written  contract  (c).     But  extrinsic  evidence  ^nilding 
s  admissible  to  show  that  the  parties  to  the  written  ^\J^ 
Igreement  have  contracted  upon  a  common  basis  of  writing. 
isage  or  custom  applicable  to  the  building  trade ; 
>r  evidence  of  usage  is  also  admissible  to  show  that 
irords  or  phrases  have  a  special  meaning  in  the 
building  trade,  and  no  distinction  exists  between 
meh  words  as  are  pm*ely  local  or  technical.     The 
sridence  of  usage  will  not  be  excluded  because  the 

(a)  29  Car.  2,  c.  3,  as.  4,  17. 

(&)  See  X^  T.   Orifin,  1  B.  fc  S.  272 ;  Clay  r.  Yaiei,  1  H.  &  N. 

n. 

(«)  Gm»  T.  Lord  Nugtnt,  5  B.  &  Ad.  64,  65. 

B  2 
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Plans 
forming 
part  of 
tontmct. 

**l{rick. 

bniit 

house." 


**  Sub- 
stantial. 


words  are  in  their  ordinary  meaning  anambiguons 
for  the  principle  of  admission  is  that  words  per 
fectly  unambiguous  in  their  ordinary  meaning  an 
used  by  the  contractors  in  a  different  sense  froii 
that.  But  tliough  parol  evidence  of  usage  may  K 
admissible  to  explain  what  is  doubtful,  it  is  ncv 
admissible  to  contradict  or  vary  what  is  plain  (f/' 
So  a  building  contract  stipulating  for  weekly  a< 
counts  of  the  work  done  was  construed  according  t- 
the  usage  of  tlie  building  trade  by  which  **  weekh 
accounts  "  had  a  technical  signification  and  meani 
accounts  of  day-work  only,  and  not  of  the  measure- 
ment  work  (e).  But  where  a  contractor,  by  ai 
agreement  in  writing,  agreed  to  win  stones,  **  fi» 
the  purposes  of  building  "  certain  cottages;  par 
evidence  could  not  be  given  to  explain  the  sen>^ 
in  which  the  word  **  building  '*  was  used  (/).  A. 
hereafter  stated  (g),  if  an  agreement  refer  to  a  plac 
as  detailing  the  particular  mode  in  which  a  building 
contract  is  to  be  executed,  parol  evidence  is  ad 
missible  to  show  the  identity  of  the  plan  (h). 

A  house  described  as  **  brick-built "  is  imdersto<vJ 
to  be  brick-built  in  the  ordinary  sense  of  the  words 
not  composed  externally  partly  of  brick,  and  parilj 
of  timber  and  lath  and  plaster  (t )  ;  but  the  descrip 
tion  of  a  house  as  **  substantial  and  convenient "  i 
merely  relative,  and  where  this  expression  was  u<t< 
a  purchaser  was  held  to  his  bargain,  although  ou^ 
of  the  external  walls  was  only  half  a  brick  in  thick 
ness  (A:).  Although  the  Court  attached  this  mean 
ing  to  the  above  expression  in  a  case  aiising  up*^i 


id)  Myers  v.  Sari,  30  L.  J.  Q.  B.  9;  3  E.  &  B.  306  :  per  nr.  i 
Brown  v.  Bynie,  3  E.  &  B.  716  ;  23  L.  J.  Q.  B.  316  :  MaUnr,  i 
Mat/,  13  M.  k  W.  517.  See  as  to  written  contracts  and  evidenced 
usage,  &c.,  Taylor  on  Evidence,  Vol.  II.  (7th  ed.),  967,  et  jry. 

(e)  Myers  v.  *Sar/,  mipra. 

if)  Charlton  v.  Oihgon,  1  C.  &  K.  541.  See  Bearon  lAft  and  P 
J.i.mrance  Co.  t.  Gibb,  1  Moore,  P.  C.  C.  N.  S.  73  ;  7  L.  T.  X.  1 
674. 

( fj)  See  post,  Chap.  3,  as  to  plans. 

ih)  llod'jf*  V.  HorsfaU,  1  R.  k  My.  116. 

(0  Povdl  V.  DouhbU,  Sug.  29  (14  ed.). 

{k)  Johnson  v.  Smart,  2  Uiff.  151  ;  6  Jur.  N.  S.  816.   See  jpo«e,  p.  IS 
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the  construction  of  particulars  of  sale,  yet  it  serves 
to  show  the  danger  of  relying  upon  insuflScient  de- 
ficriptious  in  writing  of  the  work  to  be  executed. 

It  should  be  observed  that  a  builder  who   has  Duty  of  the 
eutered  into  a  contract  to  do  certain  work  is  bound  ^"j'tJ«r 
to  enter  upon  his  employment  without  delay  ;  to  be  de„Uv° f 
active,  industiious,  careful,  and  diligent  in  the  per-  the  con- 
formance of  the  work  ;  to  do  it  according  to  orders  *™^*- 
given  and  assented  to  (I)  ;  to  complete  it  within  a 
reasonable  period,  if  no  precise  time  has  been  agreed 
upon  for  its  fulfilment ;  and  to  exercise  a  reasonable 
amount  of  care  and  skill  in  its  execution  (m).     If 
there  is  no  stipulation  against  assignment  in  the 
a^eement,  the  contractor   may,   in  general,  enter 
into  sub-contracts  for  the  completion  of  the  work  ; 
but  where  the  contract  is  founded  upon  the  personal 
skill  and  taste  of  the  contractor,  he  impliedly  imder- 
takes  to  perform   the   work   himself,    and   cannot 
intrust  it  to  another  person  who  is  not  approved  of 
by  the  employer  (w). 

As  corporations  and  tnistees  of  building  funds  are  Contracts 
frequently  parties  to  building  contracts,  it  is  neces-  f^^  ^^^^' 
sary  to  refer   shortly   to   the   formation    of    such  "^^h  coi- 

COntractS.  porations. 

It  is  the  general  rule  that  a  corporation  can  make 
a  contract  only  b}'  deed  or  wTiting  under  the  com- 
mon seal,  with  certain  exceptions,  which  may 
generally  be  refeiTed  to  two  classes,  viz.,  contracts 
authorised  to  be  made  without  seal  by  the  particular 
purpose  and  constitution  of  the  corporation ;  or 
upon  the  general  ground  of  convenience  and  neces- 
sity (o).     So,  a  municipal  corporation  was  held  not 

{t)  S^trttter  ▼.  ffoHock,  7  Moore,  287. 

[m]  Addison,  p.  675. 

{n\  See  puat^  Cb&p.  13  ;  and  case  cited  by  Fatteson,  J.,  in  W€ntvx>rth 
▼.  tVit,  10  A.  &  B.  45.  See  also  Rfj>b$on  v.  Drummondt  2  B.  &  Ad. 
3"8:  ct  The  British  Wagon  Co.  r.  Lea  <fc  Co.,  49  L.  J.  C.  L.  321  ; 
PiAkkr^  Louaje,  No.  421. 

\fi\  1  Black.  Com.  475.  For  a  complete  review  of  both  the  English, 
Anerican,  and  Colonial  decisions  with  reference  to  the  general  rule  and 
exctptioos,  see  Mr.  Seward  Brice's  learned  work  on  Ultra  Vires  (2nd 
•d.,,  562,  ei  teq. 
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to  be  liable  for  the  costs  of  certain  building  altera 
tions  and  improvements  in  the  borough  executec 
under  an  order  given  at  a  corporate  meeting,  anc 
entered  in  the  corporate  books,  but  not  unda 
seal  {p).  An  agreement,  confirmed  by  a  resolution 
of  the  board  of  directors,  for  building  cottages  upon 
the  land  of  a  railway  company,  was  disallowed,  as 
there  was  no  agreement  with  the  seal  of  the  railway 
company  {q).  So  also  with  an  agreement  with  i 
railway  company,  for  making  material  alterations  od 
their  line  in  order  to  adapt  it  to  a  different  system 
of  locomotion,  made  by  a  mere  order  of  the  secretary 
without  the  seal  of  the  company  (r). 

But  in  cases  where  the  purposes  for  which  a 
corporation  is  created  render  it  necessary  that  work 
should  be  done  to  carry  such  purposes  into  effect, 
and  su«h  work  is  done,  and  the  whole  consideration 
for  payment  is  executed,  the  corporation  cann(»t 
refuse  to  pay,  upon  the  ground  that  the  contract 
was  not  under  seal ;  as,  where  a  contract  was 
entered  into,  and  not  imder  seal,  at  a  meeting  of  a 
board  of  the  guardians  of  a  poor-law  union,  for  the 
erecting  of  water-closets  in  the  imion  («).  And  so, 
again,  where  iron  gates  for  the  union  workhouse  were 
supplied  under  a  verbal  order  from  the  guardians  of  a 
union  (t).  But  in  LampreU  v.  Billericay  Union  («), 
it  was  held  that  the  guardians  were  not  liable  for 
extra  work  done  by  a  contractor  under  a  contract  to 
build  the  imion  workhouse,  although  ordered  by  the 
architect  and  accepted  by  the  guardians,  because  the 
latter  were  incapable  of  contracting  for  such  work 

{p)  Mayor  of  Ludlow  t.  CharUon,  6  M.  &  W.  815. 

(})  Crampton  t.  Varna  Ry.  Co.,  L.  R.  7  Ob.  562 ;  41  L.  J.  C 
817. 

(r)  DiggU  r.  BlachwaU  Ry.  Co.,  6  Ex.  442  ;  14  Jnr.  937  ;  19  L  J 
Ex.  808  ;  and  see  London  Dock  Co.  y.  Sinnot,  8  E  &  B.  347  :  27  L 
J.  Q.  B.  129. 

(#)  Clarke  t.  CuckJUld  Union,  I  Bail  C.  C.  81  ;  16  Jur  «8«; 
21  L.  J.  Q.  B.  349. 

(0  Sandert  t.  St.  NeoCi  Union  8  Q.  B.  810  ;  10  Jar.  666 :  15  L 
J.  M.  C.  104. 

(u)  LamprtU  r  RiUericay  Union,  3  Exch.  283  ;  18  L,  J.  Kx. 
282. 
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except  under  seal.  And  again,  in  Homersham  y. 
Wolcerhampton  Waterworks  Company  (x)  an  in- 
coq>orated  company  entered  into  a  contract  under 
seal  with  a  builder  for  the  execution  of  works, 
according  to  the  terms  of  a  specification  annexed, 
which  contained  proyisions  for  extra  work ;  and  he, 
under  the  superintendence  and  with  the  approbation 
of  the  company's  engineer,  executed  additional 
works,  which,  howeyer,  could  not  be  considered 
within  the  proyisions  of  the  contract  under  seal ;  it 
was  held  that  the  company  was  not  liable  for  such 
extra  work* 

Can,  then,  a  corporation,  in  general,  be  made  How  far 
liable    upon    contracts    to   build   not    under    seal,  ^^.^P^*'*®'* 
when  the  consideration  of  the  contract  has  been  ]|^i,}c  ^hen 
executed  for  the  benefit  of  the  corporation  ?     It  is  the  work 
extremely  doubtful  whether,  and  in  what  cases,  the  J*®  ^^" 
corporation  would  be  liable  (y). 

Brett,  L.J.,  in  Hunt  y.  Wimbledon  Local  Board  {2), 
clearly  points  out  the  important  difference  between 
such  a  contract  when  made  with  an  urban  authority, 
as  in  the  aboye  case,  and  with  other  corporations  : — 
"It  is  not  like  the  case  of  a  corporation  where 
directors  may  giye  an  order  and  make  an  apparent 
contract,  and  ^ose  on  whose  behalf  they  giye  the 
order  may  either  reject  or  accept  it ;  as,  for  instance, 
if  the  directors  of  a  railway  company  yerbally  order 

(x)  ffamer^am  t.  Wolverhampton  Waterworht  Co.,  0  Excfa.  137  ; 
iJ  L  J.  Rx.  193  :  Mayor  of  LudUyw  t.  Charlton,  tupra. 

(j)  Hunt  T.  WimhUdan  Local  Board,  L.  R.  4  C.  P.  D.  48 ;  48  L 
J.  C.  P.  D.  207.  Per  Brett,  L.J.  :  ''It  is  said  that  there  is  a  rale 
thai  where  oiden  are  given  bj  or  on  behalf  of  a  corporation,  and  those 
«nkn  resnlt  in  an  apparent  contract,  though  not  ander  seal,  and  the 
pirtj  with  whom  that  apparent  contract  is  made  has  fulfilled  the  whole 
id  hk  part  of  the  contract,  and  the  corporation  on  whose  behalf  such 
apparent  contract  has  been  made  accept  and  enjoy  the  whole  benefit  of 
tht  performance  of  the  contract,  that  then  the  corporation  is  liable, 
although  the  contract  is  not  under  seal.  I  doubt  very  much  whether 
then  is  any  such  rule,  either  in  law  or  equity."  Ibid.,  56.  But  see 
Mt&mtme  Banking  Corporation  t.  Brougham,  L.  R.  4  App.  Ca.  156  ; 
Mslso  imoUy.  Mayor  of  PooU,  4  M.  &  G.  860  ;  12 L.  J.  G.  P.  97  : 
Uvgor  of  Ludlow  t.  Chariton,  tupra :  LampreU  ▼.  BiUericay  Union, 
fspra;  Eaton  w.  Soaker,  L.  R.  6  Q.  B.  D.  201  ;  29  W.  R.  398  ; 
itfened  on  appeal,  29  W.  R.  597. 

^)  Supra. 
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a  railway  to  be  constructed  by  a  certain  contractor, 
the  whole  corporation  (namely,  the  shareholders,  on 
whose  behalf  the  directors  have  given  the  order,^ 
may,  if  they  should  please,  reject  the  order ;  but  ii 
the  railway  is  constructed,  they  may  accept  it  b^ 
obtaining  the  benefit  of  what  the  contractor  has  done 
and  receiving  dividends  in  respect  of  the  use  of  th< 
railway.      Wheire  there  is  a  body  of  shareholder 
capable  of  accepting  the  benefit  of  the  contract,  sucl 
a  doctrine  as  is  suggested  may  be  applicable.     Bu 
here  the  board  is  the  corporation,  who  are  acting 
for  the   inhabitants,   who  can  neither  accept   no: 
reject  what  the  board  has  done.     The  inhabitant 
cannot  make  use  of  what  the  board  orders  in  th- 
same  way  or  in  the  same  manner  as  the  shareholder 
of  a  railway  make  use  of  a  railway.  ...  It  seem 
to  me,  therefore,  that  in  the  case  of  such  a  corpo 
ration  as  this  the  doctrine  suggested  would  not  b 
applicable  at  all.*' 
^heruie         The  general  rule  requiring  the  common  seal  i 
in  equity,    contracte  to  build  by  corporations  applies  in  equity 
and  no  equity  arises  from  the  mere  want  of  a  sea 
without  other  ground  of  equity  for  relief  (a). 
Part  per-        As  will   be  Seen  in   the  next  chapter,  there    i 
formance    a   doctrine    laid   down    by    a   numerous    class     < 
^cence  of  ^ascs,  that  where  a  landowner  allows  another  ma 
corpora-     to  spend  money  upon  the  land  in  the  belief  that  h 
tion.  YfiH  have  the  profit,  the  Court  holds  such  condu< 

to  amount  to  a  contract  by  the  landowner  that  th 
person  who  spends  the  money  shall  have  possessio 
of  that  on  which  the  money  is  spent,  and  the  enjoi 
ment  of  the  property  he  has  so  created  (fc).  S< 
where  there  has  been  a  part  performance,  under  a 
unsealed  agreement  with  a  corporation,  by  the  coi 
tractor,  acquiesced  in  by  the  corporation,  whic 
would  make  it  fraudulent  or,  at  least,  inequitable 
the  corporation  subsequently  refused  to  complete  c 
the  ground  of  the  want  of  the  common  seal,  equil 

(a)  CramptonT.  Varna  Ry.  Co.,  L.  R.  7  Ch.  562  ;  41  L.  J.  Ch.  81 

(6)  Seepo«<,  p.  13,  etaeq..  East  India  Co.  ▼.  Vincent,  2  Atk.  SZ;  At 

Gen,  T.  Baliol  Coll.  9  Mod  411.    See  also  1  Anstr,  185 ;  Uilb.  Eq.  Hep.  fi 
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will  decree  specific  performance  of  such  an  agree- 
ment where  that  remedy  applies  (c).     Thus,  where 
a  person,  under  an  agreement  to  let  made  by  a  reso- 
lution passed  by  a  municipal  corporation,  entered 
into  and  built  upon  the  demised  premises,  with  the 
acquiescence  of  tlie  corporation,  tliey  were  compelled 
to  grant  a  valid   lease  (rf).      This  equity  equally  Where 
avails  in  favour  of  a  corporation  {e).     But  where  the  builder  is 
builder  did  not  act  in  ignorance  of  the  rights  of  the  n^^t^o^^tiie 
corporation  or  landowner,  he  could  not  claim  com-  rights  of 
pensation  for  having  been  induced  to  build  on  tlie  ^^«  corpo- 
land  of  the  corporation  (/).  "'^^°"- 

There  are  other  exceptions  to  the  general  nile 
requiring  corporations  to  contract  under  seal  by 
statutes  sanctioning  other  forms  of  contract  (g). 

In  agreements    between    builders    and    persons  Personal 
baring  a  corporate  capacity,  or  trustees  of  building  li^^biiity  of 
funds,  it  should  be  clearly  stated  whether  the  lia-  ^rties^for*' 
bility  of  the  contracting  parties  is  personal  or  only  conwra- 
extends  to  the  amount  of  the  fund  of  which  they  **®°s»  ^^  '^^ 
have  to  make  use.     But  a  contract  by  persons  ex-  hu"ild1ng° 
pressly  restricting  their  liability  to  an  alleged- cor- f ana. 
porate  capacity,  not  in  fact  having  any  such  capa- 
city, was  held  to  bind  them  personally,  the  restric- 
tion being  rejected  as  repugnant  (h).     For  a  proviso 
which  is  in  terras  wholly  repugnant  to  a  covenant 
creating  a  personal  liability  is  void  ;  but  a  proviso 
only  limiting  the  personal  liability  without  destroy- 
ing it  is  valid  (i).     The  contract  may  be  so  framed 

(e)  Laird  r.  Birkenhead  Ry,,  Johns.  500  ;  29  L.  J.  C.  218 :  WHMm 
▼.  We$t  Hartlepool  Ry,,  2  D.  J.  &  8.  475  ;  34  L  J.  C.  241.  See 
.Vflfor  of  Kidderminater  t.  Hardwiek,  L.  R.  9  Ex.  13  ;  43  L.  J. 
Ex.  9. 

(<0  Crook  T.  Corporation  ofSeaford,  L.  R.  6  Ch.  651. 

{e)  London  d:  Birmingham  Ry.  r.  Winter,  Or.  &  Ph.  57. 

(/)  Crampton  v.   Varna  Ry.  Co.,  ntpra. 

{y)  The  Companies  Act,  1867  (30  &  31  Vict.  c.  131,  s.  37);  The 
Compftoies  CUutes  Act  (8  Vict.  c.  16,  g.  97  ;  and  see  Brice  on  Ultra 
Vires  (2nd  ed. ),  p.  586. 

(A)  FumivaU  y.  Coomhet,  5  M.  &  G.  736  ;  6  Scott,  N.  R.  522. 

(t)  See  jadgment,  Jessel,  M.  R.,  in  Williams  y.  HatJiaway,  L.  R.  6 
Ch.  Dir.  549,  explaining  FumivaU  ▼.  Coombet,  tupra.  See  McColUn 
▼.  OUpin,  L.  R.  6  Q.  B.  D.  516,  as  to  words  sufficient  to  make  dircc- 
Utn  personaJljr  liable. 

B  3 
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Ratifica- 
tion of 
informal 
contract. 


that  the  liability  of  the  trustees  of  a  building  fund 
may  be  restricted  to  the  period  during  which  they 
are  the  trustees  and  terminate  on  their  ceasing  to 
hold  the  office,  and  it  may  also  be  stipulated 
that  their  liability  in  any  case  should  extend  only 
to  the  amount  of  the  building  fund  and  no 
further  (k). 

If  a  contract  to  build,  which  a  company  (t)  would 
have  had  the  power  and  capacity  to  make,  is  entered 
into  by  directors  or  agents  on  behalf  of  such  com- 
pany without  authority,  it  may  afterwards  be  ratified 
by  the  company  or  by  their  directors  or  agents  duly 
authorised  for  that  ptirpose  (m) ;  and  sometimes  the 
acquiescence  of  the  individual  members  may  operate 
as  a  ratification  (n).  But  the  distinction,  as  has  been 
seen,  must  be  observed  between  the  ratification  and 
adoption  of  a  contract  by  a  body  of  shareholders, 
capable  of  accepting  the  benefit  of  the  contract,  and 
such  contracts  as  are  made  by  a  board  acting  for 
the  inhabitants,  who  can  neither  accept  nor  reject 
what  the  board  has  done  (o).  The  directors,  making 
a  contract  without  authority  on  behalf  of  a  company, 
may,  of  course,  render  themselves  personally  liable 
upon  an  impUed  warranty  (p). 


(h)  Williams  t.  Hathaway,  L.  B.  6  Ch.  Diy.  544.  See  Eaton  ▼. 
Basker,  L.  R.  6  Q.  B.  D.  201  ;  29  W.  R.  398  ;  reTeised  on  appeal 
29  W.  R.  697. 

(I)  A  contract  which  is  liUra  vires  of  the  company  cannot  be 
ratified,  as  distinguished  from  a  contract  which  is  only  uUra  virea  of 
the  directors  or  irregnhirly  made.  See  Richt  v.  Ashhury  Ry,  Carriage 
Co.,  L.  R.  7  H.  L.  653  ;  44  L.  J.  Ex.  185. 

(m)  8miih  v.  HvU  Glass  Co.,  11  C.  B.  897';  21  L.  J.  C.  P.  10«  : 
Reuter  v.  Electric  Telegraph  Co.,  6  B.  &  B.  341  ;  26  L.  J.  Q.  B.  46. 

(n)  Spackmanyr.  Evans,  L.  R.  8H.  L.  171;  Evans  r.  SmaUcombe^ 
ih.  249  :  Houldwxrrth  v.  Evans,  \b.  263  ;  37  L.  J.  C.  752,  793,  800  : 
Phosphate  of  lAme  Co,  v.  Oreen,  L.  R.  7  C.  P.  43. 

(o)  Per  Brett,  L.  J.,  in  Hunt  y.  Wimbledon  Local  Board,  L.  B.  4 
G.  P.  D.  57  ;  and  see  ante,  p.  7. 

{p)   Weeks  T.  Property  L.  R.  8  C.  P.  427  ;  42  L.  J.  C.  P.  129. 


CHAPTER  III. 

AGBEEHEyr   FOR  BUUiDING  LEASE,  AND  DESCBIPTION 
OF   BUIIiDINO   LAND  BY   PLANS. 

As  a    general  rule   it  would  not  be  advisable ,  Agreement 
when  letting  houses  already  completed,  that  the  f<*'  ^^'^^- 
parties  should  allow  their  rights  to  depend  upon  an  ^nenin^ 
agreement  in  the  place  of  a  properly  executed  lease ;  necessaij 
but,  if  land  is  to  be  let  for  building,  the  commence-  '^®  ^"* 
men!  of  the  term  to  be  granted  is  generally  post-  ^ 
poned,  and  depends  upon  the  previous  completion 
of  the  house  or  houses,  and  therefore  an  agreement 
is    generally  necessary  in  the  first  place,  and  this 
will  particularly  be  the  case  where  the  agreement  is 
for  erecting  several  houses  and  the  landlord  is  to 
h&ve  the  option  of  deferring  the  grant  of  the  several 
le&ses  antil  a  particular  day. 

Xhe  agreement  in   some   cases  simply  provides  Power  of 
tlutt,  when  the  house  or  houses  shall  be  erected  and  e^*'!  to 
completed  by  the  lessee  as  agreed,  the  lessor  wiUj^y^^*  ^^ 
grRnt  the  lease  or  leases,  but  that  the  lessor  may  purpose  of 
enter  and  take  possession  of  all  the  buildings  and  baiiding. 
btiilding  materials  (a)  if  the  lessee  fail  to  complete 
the    houses  within  the    time   limited.     It    is   ad- 
visable to  give  the  builder,  in  the  first  place,  a 
power  of  entry  only  for  the  purpose  of  building  (fc) ; 
and,  after  providing  for  determining  the  agreement 
to  any  particular  parcel  of  ground  if  the  tenant 
to  complete  the  house  or  houses,  to  insert  a 
clause  to  the  effect  that  the  agreement  is  intended, 

(«>  And  reUin  the  mftteriaU  as  his  own  absolute  profpertj,  or  in 
■oBse  cases,  the  landlord  it  only  empowered  to  use  the  materials  and 
plant  of  the  tenant  by  paying  for  them.  See  as  to  stipulations  with 
iwpect  to  materials,  poK,  Chap.  11,  and  14. 

(^)  See  dfoodiUU  d.  EUwds  t.  Way,  1  T.  R.  785,  and  pott,  p.  18. 
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until  the  leases  shall  be  executed,  to  create  a 
tenancy  at  will  upon  the  terms  mentioned,  but  to 
entitle  the  landlord  to  the  like  power  and  remedy, 
by  distress  or  otherwise,  as  if  the  lease  or  leases  had 
been  actually  granted. 
Must  be  in  We  have  just  seen  that  a  contract  to  build  need 
writing.  not  be  in  writing,  but  a  contract  for  a  building 
lease  is  a  contract  for  an  interest  in  lands  within 
the  meaning  of  Sect.  4  of  the  Statute  of  Frauds,  of 
which  there  must  be  an  agreement  or  a  memorandum 
or  note  thereof  in  writing,  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  by  him 
lawfully  authorized  (c).  And  although  a  mere  orai 
agreement  for  a  building  lease  cannot  be  sued  upon 
as  such,  yet,  if  the  terms  of  such  contract  be  dis- 
tinctly proved  or  admitted,  and  there  are  acts  of 
Parti.er-  part  performance,  referable  to  the  contract  as 
formance.  alleged,  and  consistent  with  it,  and  which  are  suffi- 
cient to  take  the  contract  out  of  the  operation  of 
the  Statute  of  Frauds,  an  action  for  a  specific  per^ 
formance  can  be  maintained  (d).  This  equitable 
doctrine  will  particularly  apply  in  the  case  of  agree- 
ments fyr  building  leases ;  and  if  a  tenant  enter, 
and,  with  the  privity  of  the  landlord,  build  in  such 
a  manner  as  cannot  be  referred  to  any  other  title 
than  the  alleged  agreement,  this  would  be  a  suffi- 
cient part  performance  of  the  contract  (e).  For, 
where  a  person  enters  under  an  agreement  for  a 
long  term,  a  special  expenditure  in  building  is 
rationally  to  be  referred  to  such  agreement,  rather 
than  to  the  mere  tenancy  at  will  to  be  implied  from 
such  entry.  It  is  the  fraud  and  injustice  which 
would  result  from  allowing  the  landlord  to  refuse 

(c)  As  to  what  the  agreement,  or  the  memorandum  or  note  thereof 
must  state,  and  how  the  agreement  mufit  be  signed,  kc,  see  Wood&U^s 
L.  &  T.  (11th  ed.),  pp.  81—85. 

{d)  See  post,  Chap.  16,  on  Specific  Performance,  and  pp.  175  aad 
181  :  Prt4x  V.  Salv^ury,  32  Beav.  446  ;  32  L.  J.  Ch.  441  ;  Affd. 
Dom.  Proc.,  14  L.  T.  N.  S.  110. 

(e)  Wills  T  Stradling,  3  Ves.  878  ;  StockUy  y.  Stoddey,  1  V.  &  R 
23  ;  Toole  ▼.  Medlicolt,  1  Ball  &  B.  393  ;  Sutherland  v.  Brigys,  1 
Hare,  26  ;  Mundy  t.  Joliffe,  5  MyL  AC.  167  ;  Sureome  y.  Pinnicfr, 
3  De  G.  M.  k  0.  571. 
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to  grant  a  lease  after  the  laying  out  of  money 
in  building  under  such  circumstances  which  give 
rise  to  the  equitable  jurisdiction  in  decreeing 
specific  performance  of  a  parol  agreement  (/). 

And  it  has  accordingly  been  laid  down  by  the  Landlord 
highest  authorities  in  the  House  of  Lords  (g),  that  ?^^?,T^'^ 
if  a  man,  under  a  verbal  agreement  with  a  landlord  ^^^J 
for  a  certain  interest  in  land,  or  under  an  expecta-  money  in 
tion  created  or  encouraged  by  the  landlord  that  he  building 
shall  have  a  certain   interest,  takes  possession  of^^^^^- 
such  land  with  the  consent  of  the  landlord,  and  upon 
the  faith  of  such  promise  or  expectation,  with  the 
knowledge  of  the  landlord,  and  without  objection  by 
him,  lays  out  money  upon  the  land,  this,  though  not 
strictly  part  performance,  may  raise  an  equity  an- 
alogous to  that  which  is  raised  when  one  stands 
by  and  sees  another  expend  money  on   his  land, 
believing  he   has  good  title,  and   the  Court  will 
compel  the  landlord  to  give  effect  to  such  promise 
or  expectation.     So  if  a  tenant  from  year  to  year 
laid  out  money  in   bmlding   upon   land    upon  an 
erroneous  supposition,  created  or  encouraged  by  the 
landlord,  that  he  should  have  a  lease,  a  Court  of 
Equity  would  not  allow  the  landlord  to  lie  by  and 
profit  by  such  expenditure  (h).     But  if  the  tenant 
failed  to  show  that  he  had  any  absolute  right  as 
against  the  owner  beyond  that  of  a  tenant  from  year 
to  year,  or  that  the  owner  believed  he  was  expending 
his  money  in  the  mistaken  belief  that  he  possessed 
such  right,  he  would  not  be  entitled  to  any  relief. 
It  should  be  observed  that  the  agreement  must  be  Contract 
complete  as  a  contract,  whether  it  be  proved  by  one  "."^^'^  ^"^ 
or  more  writings,  or  by  parol  evidence,  coupled  with  atances. 


(/)  Pramf  t.  DawtoAy  14  Ves.   886  ;  Lindsay  v.  Lynch,  2  Sch.  &  Outlay  by 
Ui.  1.     See  WUliama  t.  Evans,  L.  R.  19  Bq.  547  ;  44  L  J.  Cb.  319,  sub-lessee 
where  an  outlay  by  a  sub-lessee  was  held  to  be  as  much  a  part  per- 
formance as  if  it  had  been  the  outlay  of  the  tenant  himself. 

{^)  Ramsden  t.  Dyton,  L.  R.  1  H.  L.  129 ;  see  per  Lord  Gran- 
worth,  L.  C,  in  Sunn  t.  Fabian,  11  Jur.  (N.  a)  868. 

(A)  Per  Lord  Oran worth,  L.  C,  in  Ramsden  y.  Dyton,  L.  R.  1  H.  L. 
142  ;  rerersing  the  decree  of  Stuart,  V.  C,  4  Qiff.  519  (nom.  Thorn- 
ton ▼.  Ramsdtn). 
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muatbe      sufficient  part  performance  to  take  it  oat   of  the 
eompleu,    statute  (t).     These   principles  will  be   found   fully 
discussed  in   the   important   case   of   Ramsden  v. 
Dyson  (j ),  of  which  it  is   necessary  to  state  the 
material  facts.     T.  took  a  piece  of  land  belonging  to 
B.  from  R.'s   agent  by  parol   agreement.     It  was 
known  to  all  parties  that  the  land  was  to  be  built 
upon.     A  ground-rent  was  fixed  at  £4.     T.  laid  out 
£1,800  in  building,  and  afterwards  made  anoUier 
application  to  R.'s  agent  for  another  piece  of  land, 
also  for  the  purpose  of  building  on  it.     In  this  ap- 
plication T.  declared  himself  willing  to  take  the 
land  as  ''  tenant  at  will."     The  land  was  allotted  to 
him,  and  the  rent  fixed  at  £1.  Os.  Id.     When  the 
buildings  were  erected  on  the  land,  the  persons  who 
had  so  taken  the  land  were  entered  in  B.'s  rental 
books  as  tenants.   It  was  admitted  on  all  sides,  that 
where  such  takings  were  made  the  tenants  would 
never  be  disturbed  while  the  ground -rent  fixed  as 
above  described  was  paid.    When  the  tenant  desired 
to  transfer  the  land  to  another  person,  notice  was 
given  to  the  agent,  and  the  entry  of  the  name  of  the 
tenant  in  the  books  of  rental  kept  by  the  agent  was 
altered.     In  many  cases  the  form  of  proceeding  was, 
that  the  land  was  surrendered  to  the  landlord,  and  the 
new  tenant  was  accepted,  much  after  the  form  of  a 
transfer   of  copyhold.     The    tenancies  were    very 
nmnerous.     T.  alleged  that  there  was  believed  to 
exist,  and  that  B.'s  agents  had,  by  their  words  and 
conduct,  encouraged   such  belief,  a  "  tenant-right 
tenure  *'  on  the  estate,  that  a  person  who  had  so 
taken  and  built  on  B.*s  land  was  entitled,  at  his 
pleasure,  to  become  a  leaseholder,  and  to  demand  a 
grant  of  a  lease  for  sixty  years,  renewable  every 
twenty  years  on  payment  of  a  fine  equal  to  doable 
the  annual  ground-rent.     Such  leases  had,  in  fact, 
been  granted ;  but  there  was  no  direct  evidence  of 

{%)  Ramtden  v.  Dyton^  supra, 

(j)  lb. :  Jaclaon  t.  Oglander,  2  H.  &  M.  465 ;  13  W.  &.  996 : 
and  see  Colon  y.  Caton,  L.  R.  2  H.  L.  127  ;  36  L.  J.  Ch.  S86  : 
Lewert  v.  Earl  Shaftesbury,  L.  R.  2  Eq.  270  :  Bafdcari  r,  Tennant, 
L.  R.  10  £q.  141  ;  39  L.  J.  Cb.  809  ;  23  L.  T.  137. 
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• 

their  being   granted  on  any  such  claim   of  right. 
There  was,  however,  evidence  that  a  railway  com- 
pany, being  desirous  of  obtaining  some  of  these 
pieces  of  land,  held  under  parol  agreement,  on  pay- 
ment of  a  ground-rent,  had  refused  to  purchase  them 
unless  such  leases  were  granted,  and  that,  in  fact, 
such  leases  were  granted,  and  thus  the  tenants  re- 
ceived compensation   for  their  buildings.     It  was 
held  by  the  House   of  Lords    (dissentiente   Lord 
Kingsdown),  that  these  circumstances  did  not  show 
the  existence  of  anything  greater  than  a  tenancy 
from  year  to  year,  and  did  not  establish  any  title  to 
compel  the  grant  of  a  lease ;  and  consequently,  that 
the  landlord  having  brought  ejectment  against  T., 
equity  could  not  interfere  to  compel  the  grant  of  a 
sixty  years'  lease,  nor  to  stay  the  ejectment  {k). 

It  will  not  be  irrelevant  here  to  refer  to  the  other  Canons 
canons  laid  down  in  Ramsden  v.  Dyson  (kk)  with  !**»J«^o^^ 
respect  to  building  on  land  where  there  is  no  special  ^°  DytoiT 
agreement : —  as  X(b  buiid- 

1.  If  a  tenant  builds  on  his  landlord's  land,  he  ">«/»»  ^^^ 

does  not,  in  the  absence  of  special  circum-  ^tg^jai 
stances,  acquire  any  right  to  prevent  the  agreement. 
landlord  from   taking    possession   of  the 
land  and  buildings  when  the  tenancy  has 
,  determined. 

2.  If  the  tenant,  being  a  mere  tenant  at  will, 
builds  on  the  land  in  the  belief  that  he 
thereby  acquires  a  title  afterwards  to  claim 
a  lease  of  tiie  land,  and  the  landlord  allows 
him  so  to  build,  knowing  that  he  is  acting 
in  that  belief,  and  does  not  interfere  to 
correct  the  error,  (semble)  equity  will  in- 
terfere to  compel  the  grant  of  a  lease. 

8.  If  a  stranger  begins  to  build  on  land,  «t(p- 
posing  it  to  be  his  own,  and  the  real  owner, 
perceiving     his    mistake,    abstains    from 

[k]  See  Gregory  t.  MightU,  18  Ves.  328  :  East  India  Co.  t.  Vin- 
tm,  %  Atk.  83  :  Stilet  r.  Cowper,  3  Atk.  692  :  Unity  Bank  v.  King, 
25  Be»T.  72 :  Dann  t.  Spurrier,  7  Ves.  231. 

\lk)  Svprv;  and  see  Bankart  r.  Tennant,  L.  R.  10  Sq.  141  ;  39 
LJ.Ch.809;  23  UT.  137. 
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Where 
leffior  is 
ignorant 
of  his  own 
rights. 


How 

covenanta 
to  be  in- 
serted in 


setting  him  right,  and  leaves  him  to  per- 
severe in  his  error,  a  Court  of  Equity  will 
not   afterwards  allow   the   real  owner  to 
assert  his  title  to  the  land. 
4.  But  if  a  stranger  builds  on  land  knowing  it 
to  be  the  property  of  another,  equity  will 
not  prevent  the  real  owner  from  afterwards 
claiming  the  land,  with  the  benefit  of  all 
the  expenditure  on  it  (i). 
A  person,  therefore,  expending  money  in  building 
by  mistake  upon  the  property  of  another  has,  it 
seems,    no    equity   against    the    owner,    who    was 
ignorant  of,  and  did  not  encourage  him  in  his  ex- 
penditure ;  but  if  it  were  necessary  for  the  owner  to 
proceed  in  equity,  he  would  probably  only  be  entitled 
to  its  assistance,  according  to  the  ordinary  rule,  by 
doing   equity   and    making    compensation   for   the 
expenditure  {m). 

So,  where  the  lessor  is  ignorant  of  his  own  rights, 
and  there  is  nothing  to  show  that  he  knew  that  the 
plaintiff,  who  had  laid  out  money  upon  the  land,  had 
been  acting  in  ignorance  of  his  legal  rights,  an 
action  for  a  specific  performance  of  the  agreement 
could  not  be  maintained  against  the  lessor  (n). 
Mistake  of  fact  under  these  circumstances  is  not 
the  less  a  ground  for  relief  because  the  person 
who  has  made  the  mistake  had  the  means  of 
knowledge  (o). 

In  framing  agreements  for  building  leases,  the 
best  plan  is  to  set  out  in  extenso  the  several  provi- 
sions which  the  lease  itself  is  to  contain ;  but  as  this 


{I)  See  also  Rennie  t.  Young ^  2  De  G.  &  J.  186  :  Crampt^n  t, 
Varna  Ry.  Co.,  L.  R.  7  Ch.  Ap.  662. 

(m)  Neesom  v.  ClarksoUy  1  Hare,  97. 

(n)  WiUmott  V.  Barber,  L.  R.  15  Ch.  Div.  96  ;  where  the  drv^m- 
stances  under  which  the  owner  of  a  legal  right  will  be  precluded  bj  hk 
acquiescence  from  asserting  it  were  considered.  See  Gerrard  t. 
O'RtxUy,  3  D.  &  War.  414,  433  :  Mockery.  Foundling  If ospital,  \ 
V.  &  B.  188.  See  Jackson  v.  Cator,  5  Ves.  690,  as  to  expenditure  bj 
lessee  giving  an  equity,  but  this  case  was  questioned  by  Fry,  J^  ic 
WiUmott  V.  Barber,  supra,  104.  See  the  case  cited,  hower«r,  ia 
Bankart  v.  Tennant,  L.  R.  10  Eq.  141,  147. 

(o)  WiUmott  T.  BarbcTf  tupra. 
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is  often  objected  to  on  the  ground  of  expense,  the  building 
provisions   are   sometimes   referred  to   in   concise  '«** 
terms  (as  the  lessee  to  covenant  to  pay  rents  and  in^lnded  in 
taxes,  to  repair,  to  insure,  &c.),  and  left  to  expan-  the  agree* 
sion  at  a  fiiture  day,  according  to  the  supposed  inten-  ™«'^*- 
lion  of  the  parties ;  a  course  of  proceeding  generally 
leading  to  dispute  and  not  unfrequently  to  litigation. 
It  is  scarcely,  therefore,  necessary  to  say  that  an 
agreement  stipulating  for  the  insertion  of  all  usual 
covenants,  or  all  proper  covenants,  or  the  like,  should 
be  carefully  avoided.      In  some   cases   where   the 
building  estate  is  extensive  a  form  of  the  lease  is 
contained  in  the  schedule  to  the  agreement,  which 
is  the  best  plan.     It  is  advisable  to  have  the  agree- 
ment under  hand  only,  and  not  under  hand  and 
seal,  and  thus  ob\date  any  question  as  to  the  instru- 
ment amounting  to  an  actual  lease  (p). 

Before  the  passing  of  the  Act,  8  &  9  Vict.  c.  124,  Whether 
difficult  questions  frequently  arose  as  to  whether  a  ^^  ^^^* 
particular  document   was   to   be   construed  as   an^j^^g^t 
agreement  for  a  future  lease,  or  whether  it  had  the  for  a 
effect  of  an  actual  demise  (a).     The  general  result  b«»^^ing 
of  the  cases  upon  the  subject  may  be  taken  to  be  actual 
that  the  intention  of  the  parties,  as  expressed  in  the  demise. 
instrument,  and  the  nature  of  the  subject-matter, 
are  to  be  looked  to,  and  that  where  a  document 
cannot  by  law  operate  as  a  lease,  the  leaning  of  the 
Courts  is  to  construe  it,  if  possible,  as  an  agree- 
ment (r).     The  question  in  such  cases  is  whether 
the  parties  intended  to  create  a  tenancy  before  the 
execution  of  any  further  instrument  (s).     Although 
there  are  words  of  present  demise,  if  the  document 

(p)  See  8  &  9  Yict.  c.  106.  Ae  to  stamps  on  agreements  for,  and 
m  bailding  leases,  see  the  Stamp  Act,  187U,  83  &  34  Yict.  c.  97,  ss. 
M— 100;  and  see  33  &  34  Vict.  c.  44. 

iq)  The  cases  iriU  be  found  discussed  in  Davidson,  Vol.  V.,  Ft.  I., 
pp.  1-16. 

(r;  Tidey  ▼.  MolUtt,  16  C.  B.  N.  S.  298  :  Doe  d.  Morgan  v.  Potceli, 
d  Scott,  N.  R.  687  ;  14  L.  J.  C.  P.  5  :  S.  P.  Morgan  d.  Dowding  v. 
Bmdi,  3  Taant.  65.  See  Bwd  v.  Roding,  1  IJ.  &  S.  371  ;  S.  C.  30 
L  J.  (^  a  227  ;  9  W.  R.  746  :  Hayn€  v.  Camminga,  16  C.  B.  N.  S. 
421. 

(j)  Smith,  L.  &  T.  85. 
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Where  the 
tenant  is 
to  bnild. 


Where 
landlord  U 
to  build. 


Defence 
under 
Judicature 
Acts  to] 
ejectment 


contains  terms  expressly  providing  that  it  shall  not 
operate  as  a  lease,  hut  only  as  an  agreement,  it  will 
he  construed  as  such  (t).  And  words  of  present 
<;ontract,  with  an  agreement  that  the  lessee  should 
take  possession  immediately  for  huilding  or  other- 
wise, and  that  a  lease  should  he  executed  in  Aiture, 
operate  only  as  an  agreement  for  a  lease,  and  not  as 
a  lease  itself  (u). 

But  where,  after  words  of  present  demise  ("  dotli 
agree  to  let,"  &c.),  there  was  an  agreement  to  grant 
a  lease  when  certain  buildings  had  been  finished  bj 
the  tenant,  it  was  held  that,  as  the  tenant  had  to 
lay  out  money  on  the  premises  he  took  an  imme- 
diate legal  interest,  with  an  agreement  for  a  subse- 
quent more  formal  assurance  {w).  And  an  agree- 
ment for  a  lease,  with  stipulations  for  the  lessee  to 
commence  with  laying  out  a  considerable  sum  on 
the  premises  (the  lease  to  contain  certain  specified 
covenants),  ''  and  in  the  meantime,  until  such  lease 
shall  be  executed,  to  pay  rent,  and  to  hold  the  same 
premises  subject  to  the  covenants  above-mentioned," 
amounts  to  an  actual  demise  (x). 

But,  on  the  other  hand,  where  it  is  the  landlord 
who  agrees  to  complete  certain  erections  on  the 
premises,  that,  it  seems,  is  an  argument  against  an 
actual  demise  (3/). 

Where  the  tenant  under  an  agreement  for  a 
building  lease  had  no  legal  interest  he  was  liable  to 
ejectment  at  the  will  of  the  landlord,  and,  previons 

(()  Perring  t.  Brook,  1  Moo.  &  R.  510 ;  7  C.  &  P.  860  :  Taylor  r. 
Caldwdl,  SB.  &  S.  826.  Compare  Doe  d.  Jackson  t.  Aahbumer^  5  T. 
B.  163. 

(tt)  OoodtiUe  d.  Ettvick  t.  Way,  1  T.  B.  735.  See  Oumdm 
{Marquis)  v.  Batterhury,  post,  p.  20. 

(w)  Poole  V.  Bentley,  12  East,  168  ;  2  Camp.  286. 

(ac)  Pinero  v.  Judson,  6  Bing.  206  ;  3  M.  A  P.  497  :  RoOasom  ▼. 
Leon,  7  H.  &  N.  73 ;  81  L.  J.  Kx.  96  :  Wilson  t.  ChMolm,  4C.  k 
P.  474.  Compare  BickneU  v.  J/ood,  6  M.  &  W.  104  :  Ouriim^  r. 
Mills,  7  Scott,  N.  R.  709  :  Anderson  ▼.  Midland  By.  Co.,  30  L.  J. 
Q.  B.  94  ;  3  E.  &  E.  614  :  Holland  t.  Kensington  Vestry,  L.  R.  2  C 
P.  665  ;  36  L.  J.  M.  C.  105. 

(y)  Doe  d.  Jackson  v.  Athburner,  6  T.  R.  163  :  Begnart  t.  Parier, 
7  Bing.  451  :  Gore  ▼.  Lloyd,  12  M.  &  W.  463 :  Doe  d.  Wood  ▼. 
Clarke,  7  Q.  B.  211 ;  Davidson,  Vol.  V.,  Pt  I.,  11. 
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to  the  Judicature  Acts,  could  only  remedy  the  injury  where 
by  a  suit  in  equity.     But  this  circuitous  proceeding  ^^^^  " 
hiis  been  rendered  unnecessary,  and  the  tenant  may  ^cment 
now  raise  his  .defence  and  obtain  his  i*emedy  in  the  for  lease. 
original  action  (z). 

It  is  frequently  made  a  condition  precedent  to  ApproTal 
the  granting  of  the  lease  or  leases  that  the  build-  ?^[J?°^" 
ings  should  be  duly  erected  and  covered  in  to  the  architect  of 
satisfaction  of  the  landlord's  architect  or  surveyor,  piim  and 
and  in  conformity  with  plans  and  specifications  to  ^"»i^^«» 

.  &c     SL  con- 

be  approved  by  him ;  and  the  law  with  respect  to  ditVon  pre- 
the  breach  of  similar  conditions  where  the  approval  cedent  to 
of  the  architect  is  made  a  condition  precedent  to  K^wi*!^  <>* 
payment  or  any  other  matter,  will  be  considered  in 
a  fixture  chapter  (a).  It  would  probably  be  a  suffi- 
cient reply,  in  an  action  by  the  lessee  against  the 
landlord,  to  a  defence  relying  upon  the  default  on 
the  part  of  the  lessee  in  complying  with  such  a  con- 
dition, that  such  default  was  caused  by  the  failure 
of  the  landlord  and  his  architect  to  approve  the 
plans  when  submitted  or  to  supply  plans  if  so 
agreed,  in  accordance  with  the  rule  of  law  which 
exonerates  one  of  two  contracting  parties  from  the 
performance  of  a  contract,  where  the  performance 
of  it  is  prevented  or  rendered  impossible  by  the 
wrongful  act  of  the  other  contracting  party  (6). 
But,  as  will  be  seen  hereafter  (c),  if  there  is  a  con- 
dition, which  is  clearly  expressed,  making  the  archi- 
tect the  sole  and  exclusive  judge  in  all  disputes 
which  may  arise,  in  consequence  of  breaches  of  the 
conditions  in  the  agreement,  the  lessee  will  be 
bound  by  his  determination  (d). 
So  where,  as  is  usual,  the  agreement  contains  a  Condition 

(s)  DATidaoB,  mpra,  p.  20. 

{a}  See/NMC,  Chap.  9.  See  post,  Chap.  18,  and  pp.  212,  213,  as  to 
eereiuknte  to  complete  buildings  to  the  satisfaction  of  the  sarreyor. 

(6)  RoberU  t.  Bury  ImpruremerU  Committionera,  L.  K.  4  0.  P. 
7S5;  on  appeal,  iHd,,  5  C.  P.  310;  39  L.  J.  0.  P.  129  ;  tee  post, 
Clu4i.  9. 

(c)  PoK,  Chap.  9. 

{i)  Roberts  ▼.  Bury  ImprovemtrU  Commissioners,  supra :  Jsnes  t. 
&.  JAn^s  College,  (hford,  L.  R.  6.  Q.  B.  116  ;  iO  L.  J.  Q.  B.  80 ; 
tad  the  other  oases  which  are  considered,  post. 
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to  complete  condition  that  the  lessee  will  complete  the  buildings 
within        within  a  certain  time,  he  may  bring  an  action  against 
^m^^       the  bmdlord  for  wrongly  taking  advantage  of  a  pro- 
viso for  determining  the  agreement  in  the  event  of 
the   tenant  failing  to  complete   within  such  time. 
The  remedy  of  the  landlord,  on  the  other  hand, 
with  respect  to  breaches  of  conditions  by  the  lessee 
as  to  the  time  within  which  the  work  is  to  be  com- 
pleted, will  be  found  in  a  future  chapter  (e). 
Sum  re-  When,  as  is  frequently  the  case,  it  is  stipulated 

served  under  a  contract  for  a  building  lease,  that  sums  in 
buitding  ^^^  nature  of  rent  shall  from  time  to  time  be  paid 
lease  is  before  the  lease  is  granted,  such  payments  are  sums 
granted,  Jn  gross,  quasi  rent,  but  not  rent(/).  So,  where 
waVof  ^  under  a  building  agreement  the  plaintiff  covenanted 
contract,  to  grant  leases  to  E.,  his  executors,  &c.,  as  soon  as 
and  not  as  certain  houses  were  erected ;  and  the  articles  of 
^^^^  agreement  contained  a  covenant  by  E.  to  erect  the 

houses,  and,  also,  amongst  other  things,  that,  until 
the  land  and  the  buildings  erected  should  be  leased, 
he  would  pay  for  the  same  the  several  yearly  rents 
stipulated  or  agreed  to  be  reserved  in  the  leases, 
and  in  such  manner  and  proportions  and  at  such 
times  as  the  same  would  be  payable  in  case  such 
leases  were  actually  granted  ;  and  there  was  a  pro- 
viso for  re-entry;  and  E.  afterwards  assigned  his 
interest  in  the  building  agreement  to  the  defendant, 
who  assigned  to  W.,  having  paid  all  rent  then  due  ; 
it  was  held  that  neither  E.  nor  the  defendant  ac- 
quired any  estate  in  the  premises  under  the  build- 
ing  agreement,    and   that   the    defendant  had   not 
become  a  yearly  tenant  to  the  plaintiff  as  no  such 
tenanc}'  could  be  implied  by  the  payment  he  had 
made,    and   that  therefore  the  defendant  was   not 
liable  for  rent  due  under  such  articles  subsequently 
to    the  assignment  to  W.  {g).     It   seems  that   the 
defendant  after  entry  under  the  assignment  from  E. 

(e)  Post,  Chap.  11. 

(/)  Camden  {MarquUi)  v.  Batterhury,  5  C.  B.  N.  S.  808  ;  28  L.  J. 
C.  P.  187.  Affd.  7  C.  B.  N.  S.  864  ;  28  L  J.  0.  P.  335  :  Howlett  v, 
Tarte,  10  C.  B.  N.  S.  813  ;  31  L.  J.  C.  P.  146. 

i^)  Camden  {Marquis)  v.  Hatterburyf  supra. 
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became  a  tenant  at  will  but  not  on  the  terms  of 
paying  rent,  but  of  only  paying  collaterally  to  such 
tenancy  the  sum  which  E.  had  agreed  by  the  build- 
ing articles  to  pay  (A). 

As  will  be  seen,    when   considering  the  subject  Agree- 
of  specific  performance  of  agreements  for  building  ™®"^  ^ 
leases  it),  agreements,  by  which  the  builder  agrees  g^yeral 
to   erect   certain   houses  upon   the  land,   and   the  houses  are 
ground  landlord  agrees  to  grant  leases  of  the  houses  5?°®^?;}^^ 
to  be  built  at  separate  ground-rents,  are,  in  general,    *^^^^  ®" 
intended  to  be  divisible  and  to  entitle  the  builder  to 
have  a  lease  of  each  house  when  finished,  without 
the  condition  precedent  of  finishing  all  the  other 
houses.     The  contract  is  also  made  divisible  in  this  Right  of  a 
manner,  so  that  the  builder,  as  soon  as  he  has  built  Tnortg«M;ee 
to  a  certain  extent  on  portions  of  the  land,  may,  by  ^gl^.  ^"° 
obtaining  separate  leases  of  the  houses,  take  them  ments. 
into  the  market  for  the  purpose  of  raising  money,  if 
required,  to  enable  him  to  complete  the  rest  of  the 
contract.     And  there  is  no  obligation  or  condition 
implied  in  contracts  of  this  description  that  if  the 
intended  lessee  shall  assign  to  anybody,  that  assignee 
shall  enter  into  a  distinct  and  separate  agreement 
and    covenant   on   his  part  to  perform  the  whole 
«<jreement.     In  the  important  case  of  Wilkinson  v. 
Clements  {k),  a  landowner  agreed  to  let  to  a  builder 
several  plots  of  ground  for  ninety-nine  years,  and 
he  agreed  to  build  on  plot  P.  twenty  houses,  on 
plot  B.  eight,  on  plot  G.  ten,  and  on  plot  Y.  five  ;  and 
it  was  agreed  that  a  separate  lease  of  plot  B.,  at  a 
f*iven  rent,  should  be  granted  as  soon  as  four  of  the 
houses  on  that  plot  and  two  of  the  ten  houses  on 
plot  G.  were  covered,  and  that  a  separate  lease  of 
plot  G.  should  be  granted  as  soon  as  five  of  the  ten 
houses   on    that    plot   were   covered   in  (Z).      The 

'A I  Ibid.  See  posij  Chap.  11,  as  to  increased  rents  hj  way  of 
penaitT. 

(,':  Poff,  Chap.  16. 

(k)    H'i'L'inmn  v.  CUmenU,  L.  R.  8  Ch.  Ap.  96  ;  42  L.  J.  Ch.  88. 

if)  In  this  action  one  defence  was  that  the  houses  were  not 
"eorered  in  "  in  accordance  with  the  contract  because  water-pipes 
had  hot  been  pnt  op,  and  eridence  was  given  by  tevei'al  Burvc/org  that 
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builder  having  mortgaged  this  contract,  the  mort- 
gagee covered  in  the  requisite  number  of  houses  on 
plots  B.  and  G.,  and  applied  for  leases  of  them, 
denying  at  the  same  time  his  liability  to  take  upon 
himself  the  other  parts  of  the  agreement,  upon  the 
performance  of  which  the  granting  of  leases  of  plots 
B.  and  G.  did  not  by  the  terms  of  the  contract 
depend.     It   was  held  on  appeal,   that  as  by  the 
terms  of  the  contract  the  right  to  have  leases  of 
plots  B.  and  G.  depended  only  on  conditions  which 
had  been  fulfilled,  the   mortgagee  was  entitled  to 
have  leases  of  those  plots  granted  to  him,  without 
assuming  the  obligations  under  the  entire  contract. 
The  ground  landlord  sustains  no  injur}'  by  treating 
a  contract  of  this  description  as  separable  in  this 
respect ;  he  gets  a  particular  portion  of  his  property 
covered  with  houses,  finished  to  a  certain  extent, 
and  he  secures  a  lessee  of  those  houses,  who,  having 
laid  out  money  already  to  a  considerable  amount 
upon  them,  will,  for  his  own  sake,   be  anxious  to 
complete  them,  and  will  be  bound  to  pa}'  him  the 
ground- rent ;  and  he  still  retains  exactly  the  same 
right  he  had  under  the  original  agreement  as  regai*ds 
the  remaining  ground. 
Right  of         A  landowner  when  entering  into   a  contract  to 
the  land-    jg^  Ismd  to  a  builder  for  the  purpose  of  building 
recover       Sometimes  agrees  to  lend  him  money  upon  the  se- 
advances     curity  of  the  houses  to  be  built  and  the  building 
Sl*1*-w     ii^fl^terials  in  order  to  assist  him  to  complete   the 
and  before'  wholc  'of  the  buildings.     And  where  a  landowner 
the  whole    engaged  to  let  land  on  building  leases,  and  to  lend 
*d™  "^  ,     a  certain  sum  of  money  to  a  builder,  to  be  repaid  by 
a  fixed  date,  to  assist  him  in  the  erection  of  twenty 
houses  ;  and  the  builder  agreed  to  convey  the  houses 
as  security  for  the  loan,  but  when  six  houses  were 
built  and  part  of  the  money  agreed  to  be  lent  bad 

Meaning  of  v^ater-pipes  ought  to  be  put  up  before  a  house  can  be  said  to  be, 

*•  covered    itrictly  speaking,  "covered  in."    James,  L.J.,  said  :  **It  ia,  however, 

in.'*  reasonably  clear  chat  a  water-pipe  to  a  cottage  costing  £200  most  be 

a  matter  causing  only  trivial  expenditure,  much  too  trivial,  I  think,  to 

afford  a  ground  for  saying  that  a  builder  who  had  omitted  it  had  not 

completed  his  contract  for  the  present  purpose." 
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been  adyanced,  the  landowner  requested  the  builder 
not  to  f*o  on  with  the  other  fourteen  houses,  and  he 
desisted ;  it  was  "held  that  after  the  date  fixed  the 
landowner  might  recover  the  amount  so  advanced 
as  money  lent,  and  that  it  was  not  necessary  to  sue 
on  the  agreement  (w).  In  this  case  the  contract 
was  rescinded  by  the  consent  of  the  parties,  but  it 
seems  that  under  any  circumstances,  in  the  absence 
of  a  special  condition  making  the  advance  of  the 
whole  of  a  certain  sum  a  condition  precedent  to  a 
claim  for  repayment  of  any  part  of  such  sum,  a 
landowner  wUl  not  be  prevented  from  obtaining  re- 
payment of  money  lent  under  a  contract  of  this 
description  because  the  whole  sum  has  not  been 
advanced,  and  Tindal,  C.  J.,  said  (n) : — "  The  rule 
is,  that  when  there  is  a  special  ai^reement  in  exist- 
ence, capable  of  being  carried  into  effect,  and  con- 
taining any  condition  precedent  to  the  plaintiff  *8 
claim,  he  cannot  resort  to  the  general  count.  But 
there  is  no  condition  attaclied  to  the  agreement  be- 
tween these  parties.  It  is  true  the  plaintiflf  engages 
to  lend  £6000,  but  there  is  no  condition  that  he 
shall  be  precluded  from  seeking  payment  unless 
the  whole  sum  be  advanced ;  and  even  if  there  had 
been  any  such  stipulation,  it  has  been  waived  by  the 

parties " 

There  was  an  implied  undertaking  by  the  intended  Landlord's 
lessor  at  common  law,  upon  agreeing  to  grant  a  *^*^®" 
lease,  that  he  had  title  to  grant  the  lease,  and  he  was 
liable  to  an  action  if  it  was  afterwards  found  that  he 
had  not  (o).  In  practice  it  was  usually  stipulated 
that  the  intended  lessee  should  not  require  or  in- 
vestigate the  landlord's  title.  But  upon  a  contract 
for  the  sale  of  an  agreement  for  a  building  lease  it 
was  not  an  impUed  condition  that  the  intended  lessor 
had  power  to  grant  the  lease  (p).  The  warranty 
of  the  lessor  s  title  is  now  dispensed  with  by  the 

(«)  Jama  r.  CoUon,  7  Bing.  266. 
(a)  /M.,  274. 

(0)  SlrantM  r.   St.  John,  L.  R.  2  C.  P.  376 ;  36  L.  J.  C.  P.  118  ; 
16  L  T.  288 ;  15  W.  R.  678. 
(p)  KiMrea  r.  Fergion,  1  H.  fc  N.  357  ;  25  L.  J.  Bx.  287. 
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Vendor  and  Purchaser  Act,  1874  (5),  which  enacts 
that  "  under  a  contract  to  gi'ant  or  assign  a  term  of 
years,  whether  derived  or  to  he 'derived  out  of  a 
freehold  or  leasehold  estate,  the  intended  lessee  or 
assign  shall  not  be  entitled  to  call  for  the  title  to  the 
freehold  ** ;  but  this  is  "  subject  to  any  stipulation  to 
the  contrary  in  the  contract."     Where  the  intended 
term  is  to  be  derived  immediately  out  of  a  freehold 
estate,  this  enactment  does  away  with  the  common 
law  rule,  and  the  stipulation  as  to  not  requiring  or 
investigating  the   landlord's    title    may   be    safely 
omitted.    And  it  is  now  enacted,  by  the  Conveyanc- 
ing and  Law  of  Property  Act,  1881  (r),  that  **  on  a 
contract  to  grant  a  lease  for  a  term  of  years  to  be 
derived  out  of  a  leasehold  interest,  with  a  leasehold 
reversion,  the   intended   lessee  shall  not  have  the 
right  to  call  for  the  title  to  that  reversion."     This 
section,  also,  does  not  apply  if  a  contrary  intention  ia 
expressed  in  the  contract.   If,  however,  the  intended 
lessee  purposes  to  build,  it  is  imprudent  and  un- 
usual  to   take    a   lease   without  investigating    the 
lessor's  title  («). 
Description      In  agreements  for  leases  and  in  leases  of  land 
?n  vrce-*    ^^ich  is  cut  up  for  building  purposes,  the  parcels 
mente  for    are  frequently  described  by  reference  to  a  schedule 
buiMiog      and  plan,  and  it  will  be  desirable  here  to  consider 
in^bua'ldlne  *^^^  important  subject.     This  is  a  convenient  mode 
leases  by    of  describing  the  property,  but  a  plan,  though  a 
reference    useful  adjunct  to  a  specific  description,  can  seldom, 
to  ji  plan,    especially  when  drawn  on  an  inadequate  scale,  show 
with   strict   accuracy   the   precise    position    of  the 
property ;  and  a  slight  error  in  the  drawing  of  the 
plan  may  be  the  cause  of  complications  of  a  serious 
nature.     In  using  plans,  therefore,  for  this  purpose 
there  should  be  an  independent  substantive  descrip- 
tion of  the  situation,  extent,  and  dimensions  of  the 

(q)  37  &  38  Vict  c  78.  8.  2. 

(r)  44  k  45  Vict.  c.  41,  s.  13.  This  section  applies  only  to  contc»ctft 
maide  after  the  commencement  of  the  Act  (Slst  December,  1881).  See 
also  section  3  aa  to  the  application  of  stated  conditions  of  sale  to  all 
pnrchases. 

{$)  See  posty  Chap.  19,  as  to  the  lessee  being  pot  upon  inqniiy  witk 
respect  to  restrictive  covenants  of  lessor  as  to  building. 
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property  intended  to  be  leased  in  the  body  of  the 
a^eement  or  deed  or  in  the  schedule,  so  as  to  let 
the  plan  be  merely  in  aid  and  explanation  of  this 
description.  An  instance  of  the  probable  cod  se- 
quences of  relying  upon  the  description  of  the 
property  by  reference  to  a  plan  only  will  be  found 
in  the  following  case-  A  deed  conveyed  a  piece  of 
land,  and  the  schedule  described  the  land  thus  : — 


^"SSrF.ISSS' '   I>«crlpticmon^ml»e., 


153  b 


A  small  piece  marked 
on  the  plan  . 


In  the 
occapa- 
tion  of 
A. 


34  perches. 


The  plan  was  drawn  to  a  scale,  but  it  was  found 
that  158  6  contained  less  than  84  perches,  according 
to  the  actual  measurement  of  the  plan,  and  27 
perches  only  according  to  the  actual  measurement 
of  the  land.  It  was  held  that  the  statement  that  the 
piece  of  land  conveyed  contained  84  perches  was 
merely  faUa  deinonstratioy  the  prior  portion  of  the 
description  being  sufficient  to  convey  it,  and  that 
the  deed  passed  only  the  portion  of  land  actuall}^ 
marked  off  on  the  plan,  as  measured  by  the  scale  (f). 
Part  of  the  back  land  was  thus  left  without  a  front- 
age, although  it  was  evidently  the  intention  of  the 
parties  that  153  h  (a  valuable  piece  of  frontage) 
should  extend  to  a  point  corresponding  with  the 
extent  of  some  adjoining  back  land,  which  it  would 
haTC  done  if  the  strip  of  land  had  been  held  to 
contidn  84  perches.  And,  again,  where  a  deed  pur- 
ported to  convey  '*  all  that  messuage  and  several 
closes  of   land  thereto  belonging,   called    Gotton 


(0  Uewayn  t.  Jtney  (Barl),  II  M.  k  W.  183 ;  12  L.  J.  Ex.  243. 
See  Bartam  r.  Davet,  10  C.  B.  261 ;  19  L.  J.  C.  P.  802  :  WaUh  v. 
Trevnitm,  15  Q.  K  788 :  Baker  t.  Richardtan,  6  W.  R.  663  : 
H«m»  T.  PqpfereU,  L.  R.  6  Bq.  1.  See  aLM>  I>avii  ▼.  Shepherd^  L. 
L  1  CL  Ap,  410  :  and  Nene  VaXUif  Drainage  Commimonera  v. 
OunkUf,  L  R.  4  Cb.  DiT.  1. 

c 


feioii  of 
plan 
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Farm,  in  the  occupation  of  G.  S.,  and  consisting  of 
the  several  particulars  specified  in  the  first  divison 
of  a  schedule  thereunder  written,  and   more  par- 
ticularly delineated  in  a  map  or  plan  thereof  drawn 
in  the  margin  of  the  schedule,"  and  there  were  no 
general  words  ;  it  was  held  that  evidence  that  a  slip 
of  land  had  always  been  occupied  witli  the  closes 
mentioned  and  delineated  in  the  schedule  and  plan, 
and  treated  as  part  of  Gotton  Farm,  was  not  ad- 
missible, and  that  the  deed  was  conclusive  (u).   But 
on  a  conveyance  of  a  plot  of  land  of  certain  measure- 
ments, set  out  on  a  plan,  with  two  houses  recently 
erected  or   about  to   be   erected  thereon,  it  being 
proved  that  the  foundations  were  laid  before  the 
deed  was  executed,  it  was  held  that  it  was  immaterial 
that  the  ground  occupied  by  the  houses  exceeded 
the  measurements  stated  (x). 

Construe-  The  question  of  parcel  or  no  parcel  is  a  question 
of  fact  for  a  jury  to  decide  ;  but  it  is  the  province  of 
the  judge  to  explain  to  the  jury  how  the  plan,  as 
any  other  portion  of  the  deed,  is  to  be  construed  (y). 

LyJf  V.  Ijyle  V.  Richards  (z)  is  an  important  case  to  be 

considered  on  this  subject,  and  affords  another  in- 
stance of  the  danger  in  using  plans  without  an 
independent  substantive  description,  as  above 
referred  to.  The  boundary  in  a  lease  was  described 
as  "  a  line  drawn  from  J.  V.'s  house  '*  to  a  bound- 
stone  ;  and  in  the  description  of  the  parcels  in  the 
lease  it  was  said,  '*  which  said  premises  are  par- 
ticularly described  by  the  map  on  the  back."  The 
boundary  line  on  the  plan  appeared  to  be  drawn  from 
the  north-east  comer  of  the  house  ;  but  the  position 
of  the  property  was  inaccurately  represented  on  the 
plan,  and  the  question  in  a  dispute  between  two 
conterminous  grantees   as   to   the    true   boundary; 

(u)  Ba/rton  ▼.  J)avfe$j  supra, 

\x)  Manning  ▼.  FUsfferald,  1  F.  &  F.  633. 

iy)  See  Lyle  ▼.  Richardt,  L.  R.  1  H.  L.  222.  As  to  parol  e^ideno 
being  admissible  on  the  question  of  "parcel  or  no  parcel,**  see  Cole 
Ejec.  240  :  BUaMey  ▼.  Smith,  11  Sim.  150 :  Oteen  y.  7%(nna9 
3  Myl.  &  K.  853  :  Price  y.  Chifith,  1  De  G.  M.  &  G.  80. 
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between  their  respective  property,  depended  upon 
i  what  part  of  the  house  was  to  be  taken  as  the  start- 
ing point  for  the  line.  Lords  C  ran  worth  and 
Chelmsford  (a)  held  that  the  judge  below  was  bound 
to  look  to  the  plan  as  forming  part  of  the  deed,  and, 
notwithstanding  the  inaccuracy  of  the  plan  as  to  the 
position  of  the  house,  to  direct  the  jury  that  the  line 
was  to  be  drawn  as  marked  on  the  plan.  But  the 
judgment  of  Lord  Westbury  (b)  seems  to  give  a 
sounder  view  of  the  question.  His  lordship  con- 
sidered that  as  it  had  been  ascertained  that  the 
house  itself  was  incorrectly  laid  down  in  the  plan,  it 
was  impossible  to  know  by  an  examination  of  tlie 
deeds,  or  by  their  construction  alone,  from  what 
comer  of  the  house  the  boundary  line  was  to  be 
drawn ;  and  that  consequently  there  was  a  latent 
ambiguity,  which  was  to  be  determined  by  evidence, 
and  was  not  dependent  on  construction.  The 
question,  in  the  opinion  of  Lord  Westbury,  was  not 
of  the  interpretation  of  the  deed  itself,  nor  even  of 
the  construction  of  the  description  of  the  parcels, 
but  of  the  inference  to  be  derived  from  a  map  as  to 
the  relative  position  of  two  objects  laid  down  as  ad- 
joining each  other,  where  one  was  proved  to  be 
erroneously  laid  down.  As  soon  as  that  proof  was 
admitted  it  became  obvious  that  the  true  position 
in  nature  of  the  thing  erroneously  laid  down,  and 
the  true  relative  position  of  the  adjoining  objects, 
must  both  be  ascertained  by  external  evidence. 
And  this  seems  to  be  the  better  opinion,  for  as  long 
as  the  plan  was  not  found  to  be  incorrect  it  would 
be  interpreted,  like  every  other  part  of  the  instru- 
ment, by  the  judge  ;  but  when  the  plan  was  proved 
to  incorrectly  represent  the  position  of  the  house,  it 
was  a  question  of  fact  what  parcels  were  intended 
to  be  comprised  in  the  lease. 

So  where  land  is  sold  for  building  by  reference  to  Reference 
t  plan  accompanying  the  particulars,  which  is  in-  ^  i^" 
correct,  it  will  be  a  material  consideration  with  the  ^^ 


in- 
correct 
on 


(a)  J)i$9entiente  Lord  Westbury. 
(6)  find,,  238. 

c  2 


I 
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a&ie  of  Court  whether  the  purchaser  was  misled  by  such 
building  pj^jj  (^^^  jf  accurate,  it  is  merely  tantamount  to  a 
view  of  the  property  (d).  Should  the  purchaser  be 
misled  by  the  plan  which  represents  adjoining  land 
as  forming  part  of  the  property,  the  Court  may 
refuse  to  enforce  the  contract  (e).  Where  lot  1  was 
described  as  building  ground  and  was  expressed  to 
be  sold  subject  to  the  rights  of  way  reserved  by  the 
existing  leases'  of  adjoining  property  2,  and  the  par- 
ticulars contained  plans  which  disclosed  a  carriage- 
way reserved  over  lot  1  to  2,  and  also  a  foot-way 
reserved  over  lot  1  to  another  lot  3,  but  gave  no  in- 
dication of  another  foot-way  reserved  over  lot  1  to  2» 
the  misdescription  was  held  sufficient  to  entitle  the 
purchaser  to  rescind  the  contract  (/).  And  where 
the  owner  put  up  the  whole  of  an  estate,  except  a 
small  piece  of  land,  for  sale  in  lots,  subject  to  re- 
strictive covenants  Is  to  the  class  of  buildings  to  be 
erected  thereon,  and  the  different  lots  were  coloured, 
and  the  excepted  piece  of  land  was  uncoloured,  but 
was  not  marked  with  the  vendor's  name,  though  the 
names  of  the  adjoining  owners  were  printed,  the 
Court  refused  to  enforce  the  contract  against  a  pur- 
chaser of  one  of  the  lots,  unless  the  vendor  entered 
into  similar  restrictive  covenants  as  to  the  excepted 
plot  (^). 
Where  plan  A  plan  if  referred  to  by  an  instrument,  must  be 
•^^tT^d**  ^^^^  along  with  it  and  be  looked  to  for  the  purpose 
state,  Ac,  ^^  explaining  it  (A).  But  the  mere  exhibition  of  a 
of  adjoin-  plan  docs  uot  amount  to  a  representation  or  war- 
ing land,  ranty  that  all  the  ground  exhibited  in  the  plan  shall 
be  put  or  shall  continue  in  the  same  state  in  which 

(c)  FewttfT  V.  Turner,  6  Jur.  144  ;  11  L.  J.  Ch.  161  :  and  see 
Oibam  t.  D'Este,  2  Y.  &  C.  C.  C.  542. 

id)  Ibid. 

ie)  Wetton  v.  Bird,  2  W.  E.  145 :  Dtnny  v.  Hancock,  L,  R.  10  a 
Ap.  1. 

(/)  Dyket  t.  Blake,  4  Bing.  N.  C.  463  ;  6  Scott,  820.  Sec  M- 
Oen.  T.  BiphosphaU  Onano  Co.,  L,  U.  11  Ch.  Div.  827. 

{g)  Batkcoml  v.  Beckwith,  L.  R.  8  Kq.  100. 

(A)  CUirkeW'  Manchester,  Shffidd,  and  LineclnAire  Ry,  Co.,\  J. 
&  H.  631  :  NichoUon  y.  Boae,  4  De  G.  &  J.  10.  See  2V«av.  Modtay, 
2  Phai  774  ;  1  H.  &  Tw.  105  ;  18  L.  J.  Ch.  85. 
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it  was  exhibited  upon  the  plan  (i) ;  and,  on  the  lease 
or  sale  of  building  land,  the  exhibition  on  the  plan 
of  intended  roads  or  other  improvements  on  the 
adjacent  land,  does  not  bind  the  lessor  or  vendor  to 
make  or  execute  such  roads  or  improvements  (fc). 
Thus  where  the  Commissioners  of  Woods  and 
Forests  were  empowered  to  lease  land  in  the  lines 
of  new  streets,  and  the  plan  referred  to  in  the  Act 
of  Parliament  exhibited  an  open  space  in  front  of 
the  sites  of  two  houses  of  which  leases  had  been 
granted  under  this  power,  but  this  plan  was  not 
mentioned  in  either  of  the  leases,  it  was  held  that 
these  circumstances  did  not  entitle  the  lessees  to  an 
injunction  to  restrain  the  erection  of  a  statue  in  the 
open  space  (I),  And,  again,  the  lessee  or  purchaser 
will  not  be  entitled  to  a  grant  of  a  right  of  way  over 
any  roads  so  laid  down  on  the  plan,  except  such  as 
form  the  direct  means  of  communication  with  the 
nearest  highway  (m).  Of  course,  where  the  plan 
has  been  made  distinctly  and  expressly  a  part  of 
the  agreement,  the  case  is  very  different  (w).  And 
it  seems  that  it  would  not  be  competent  to  a  vendor 
to  divide  the  land  in  a  different  manner,  so  as  to 
attract  an  occupancy  and  population  entirely  dif- 
ferent from  that  which  would  have  been  produced 
by  acting  on  the  plan  proposed  and  held  out  at  the 
sale  (o). 

For  the  purpose  of  identification  it  has  been  held  Reference 
at  law  to  be  sufficient  that  an  abstract  should  refer  to  i»ian  m 

.  •        ^  .    •    •  •  /•  -I  •       abstract. 

to,  without  contammg  copies  of,  maps  or  plans  m- 

(i)  See  poat.  Chap.  18»  as  to  restrictive  covenants. 

{k)  Fajfee*  of  HenoCi  Hospital  v.  Gibson,  2  Dow,  301  :  Squire  v. 
Campbell,  1  MyL  k  C.  459,  486  ;  S.  C.  6  L.  J.  (N.  S.)  Ch.  41  :  Nurn 
▼.  Lord  Seymour,  13  Beav.  269  :  Fewster  v.  Turner,  6  Jur.  144  ;  11 
L.  J.  Ch.  161  :  TuUe  t.  Moachay,  supra.  See  Sckreihtr  v.  Creed,  10 
Sim.  9  :  SirkoUon  v.  Rose,  4  De  G^.  &  J.  10  :  Eastwood  v.  Lever,  4 
Pe  G.  J.  &  S.  114  :  but  see  Beaumont  v.  Duke,  Jac.  422. 

(0  Squire  r.  Campbell,  supra :  see  also  Feqffees  of  HeiioCs  Hospital 
T.  iribton,  supra, 

(m)  RandaU  v.  Hall,  4  De  G.  &  3.  343. 

(n)  Hankin  r.  Huskisson,  4  Sim.  15:  SUe  v.  Corporation  of  Brad- 
ford^ 4  Gtff.  262. 

{o)  Peacock  v.  Penson,  11  Beav.  355. 
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Parol  evi- 
dence to 
identit  V 

• 

plan. 


Precau- 
tions 
rieecssary. 


dorsed  upon  the  deeds  (p):  but  this  can  scarcely 
be  so  in  cases  where,  as  sometimes  happens,  a  deed 
contains  no  substantive  description  of  tlie  property, 
but  conveys  it  merely  by  reference  to  the  plan  (q). 
A  tracing  of  the  plan  employed  to  define,  or  to 
elucidate  the  description  of  the  parcels,  when  not 
sent  with  the  abstract,  is  usually  furnished  upon 
the  purchaser's  request,  and  may,  it  seems,  in  most 
cases  be  insisted  on  (r). 

If  a  building  agreement  expressly  refer  to  a  plan 
as  an  existing  document,  forming  a  term  in  the 
contract,  parol  evidence  is  admissible  for  the  pur- 
pose of  identifying  the  plan  («).  But  the  evidence 
must  be  such  as  to  leave  no  doubt  of  the  identity 
of  the  papers  to  which  the  reference  is  made ;  and 
a  bill  was  dismissed  for  the  specific  performance  of 
an  agreement  to  grant  a  lease  of  **  all  those  pre- 
mises at,  &c.,  as  per  plan,  &c.,"  because  the  evidence 
failed  to  show  which  of  several  plans  was  the  one 
intended  (<).  In  order  to  avoid  questions  of  this 
nature,  the  plan  should  be  signed  by  the  parties, 
and  annexed  to  the  contract;  or,  what  would  be 
still  better,  should  be  indorsed,  where  possible,  on 
the  contract. 


(p)  See  Blackburn  v.  Smithy  2  Exch.  792  ;  sed  qu€ere. 

(q)  See  anUy  pp.  24 — 26,  as  to  the  danger  of  describing  property  by 
reference  only  to  a  plan. 

(r)  Dart,  V.  &  P.  (4th  ed.)  281. 

(*)  ffodffes  V.  I/orgfaUy  1  R,  &  My.  116.  See  Clinan  v.  OxJttj  1 
Sch.  &  Lef.  82  :  and  Murlty  v.  McDermoU^  8  N.  &  P.  856  ;  8  A.  & 
E.  138. 

(0  Hodget  v.  fforsfallf  iuj>ra. 


CHAPTER   IV. 

WHAT  BUIIiDINa  LEASES  CERTAIN  PERSONS  MAT  GRANT. 

All  persons  who  are  not  under  any  legal  disability 
may  grant  building  leases  for  such  terms,  and  subject 
to  such  conditions  and  restrictions,  as  are  not  in- 
consistent with  the  nature  and  quantity  of  the 
estates  which  they  have  (a).  And  it  is  now  intended 
to  refer  to  certain  statutory  restrictions  and  rules  of 
law  which  particularly  define  what  building  leases 
certain  persons  may  grant. 

In  carrying  out  a  building  scheme  the  builder  Mortgagor 
has  sometimes  occasion  to  mortgage  the  property,  ^^^  norl- 
and we  will,  in  the  first  place,  briefly  consider  the  ^*^®' 
power  of  the  mortgagor  and  mortgagee  to  grant 
leases. 

A  tenant  under  a  lease  from  the  builder  made  Lgiusch 
prior  to  the  mortgage  cannot  be  turned  out  of  pos-  ?^*^® 
session  (otherwise  than  by  virtue  of  non-perform-  mortage, 
ance  of  covenants)  by  the  mortgagee,  who  is  only 
the  assignee  of  the  reversion,  with  no  other  rights 
than  those  exerciseable  by  the  mortgagor.     But  the 
mortgagee  upon  giving  notice  of  his  mortgage  is 
entitled  as  well  to  rent  which  has  fallen  due  since 
the  mortgage  and  remains  unpaid,  as  to  rent  ac- 
cruing due  after  notice  (6). 

At  Common  Law,  where  leases  are  granted  by  the  by  mort- 
builder  alone  after  a  mortgage  bv  him,  the  legal  estate  ^^^  *^^^^ 
bemg  in  the  mortgagee,  the  mortgagor  cannot,  unless  "'°'^^'' 
the  deed  contains  an  express  power  (c),  make  leases 
otherwise  than  subject  to  every  circumstance  of  the 

(a)  Woodfall,  1.    Piatt,  28. 

(6)  Mau  ▼.  GaUimore,  1  Doug.  279  ;  1  Smith,  L.  G.  629  (7th  ed.): 
ib^er  T.  Humphrey  4  A.  &  E.  299  :  Popt  v.  Biggt^  9  B.  &  0.  245. 
(0  Sag.  Pow.  717,  pi.  21,  22. 
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mortgage  (d) ;  and  consequently,  though  such  a 
lease  may  be  binding  by  estoppel  upon  the  mort- 
gagor, yet  the  tenant  may  be  ejected  by  the 
mortgagee  without  notice  to  quit(e).  But  the 
mortgagee  cannot  distrain  or  sue  for  rent,  unless  a 
new  tenancy  has  been  created,  as  between  him  and 
the  tenant,  by  an  attoniment  or  otherwise  (/). 

Before  foreclosure  of  the  equity  of  redemption, 
a  mortgagee  cannot  make  a  lease  of  the  property  in 
mortgage,  which  will  be  binding  upon  the  mort- 
gagor after  redemption,  unless  it  be  necessai'y  to 
avoid  an  apparent  loss  (g). 

In  order,  therefore,  to  insure  the  permanency  of 
a  lease  of  building  land  in  mortgage,  the  concurrence 
of  both  mortgagee  and  mortgagor  must  be  obtained. 
The  mortgagee  must  not  be  made  the  only  demising 
party,  \vith  the  consent  and  approbation  of  the 
mortgagor  (A). 

The  diflSculties  in  the  way  of  building  leases  by  a 
mortgagor  or  mortgagee  in  possession  have  been, 
to  a  great  extent,  removed  by  the  Conveyancing  and 
Law  of  Property  Act,  1881  (i),  which  now  provides 
that  a  mortgagor  of  land  while  in  possession,  as 
against  every  incumbrancer ;  and  a  mortgagee  w-hile 
in  possession,  as  against  all  prior  incumbrancers,  if 
any,  and  as  against  the  mortgagor ;  shall  have,  by 
virtue  of  that  Act,  power  to  make  from  time  to  time 


(d)  Keech  t.  HaUy  1  Doug.  21  ;  1  Smith,  L.  C.  579  (7th  ed.)  : 
Brown  v.  Stwey,  1  M.  &  G.  11 7.  Sceiforton  v.  WoodU^  L.  R.  3,  Q.  &  658. 

(e)  Walmedey  v.  Milne,  7  C.  B.  N.  S.  115,  133. 

(/)  Rogers  v.  HumphreySy  4  A.  &  E.  299,  313.  As  to  effect  of 
notice  by  mortgagee,  see  Piatt,  Vol.  I.,  165,  and  Woodfall,  49. 

{g)  Uungerford  v.  Clayy  9  Mod.  1  :  Franklinakl  v.  BaU,  34  L.  J. 
Ch.  153.  See  Lord  Manners  v.  Jokn^n,  L.  R.  1  Ch.  D.  673  ;  as  to 
the  right  of  a  mortgagee  in  fee  in  possession  of  a  building  estate  to  sae 
for  breach  of  a  restrictive  coTcnant. 

{h)  Doe  d.  Barney  v.  Adams,  2  C.  &  J.  232  :  Carjicnter  ▼.  Parker, 
3  C.  B.  N.  S.  206  ;  Piatt,  Vol.  I.,  173. 

(j)  44  &  45  Vict.  c.  41,  s.  18.  Building  leases,  &c.,  are  thus  defined 
by  s.  2  of  this  Act  — (x.)  "  Ihiilding  purpoees  include  the  erecting  and 
the  improving  of,  and  the  adding  to,  and  the  repairing  of  buildings  ; 
and  a  building  lease  is  a  lease  for  building  purposes  or  purposes 
connected  therewith.'* 

See  perry  v,  W(dker,  24  L.  J.  Ch.  319,  as  to  a  mortgagee  in 
possession  not  comploting  unfinished  buildings. 
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a  building  lease  of  the  mortgaged  land,  or  any  part 
thereof,  for  any  term  not  exceeding  ninety-nine  years. 
Every  such  building  lease  is  to  be  made  in  considera- 
tion of  the  lessee,  or  some  person  by  whose  direc- 
tion the  lease  is  granted,  having  erected,  or  agreeing 
to  erect  within  not  more  than  five  3'ear8  from  the 
date  of  the  lease,  buildings,  new  or  additional,  or 
having  improved  or  repaired  buildings,  or  agreeing 
to  improve  or  repair  buildings  within  that  time, 
or  having  executed,  or  agreeing  to  execute,  within 
that  time,  on  the  land  leased,  an  improvement  for 
or  in  connexion  with  building  purposes.  In  any 
such  building  lease  a  peppercorn  rent,  or  a  nominal 
or  other  rent  less  than  the  rent  ultimately  payable, 
may  be  made  payable  for  the  first  five  years,  or  any 
less  part  of  the  term. 

All  such  building  leases  must  be  made  in  accord- 
ance with  the  conditions  provided  by  the  Act  (k). 

{h)  The  following  are  the  provisions  of  s.  IS  as  to  building  leasee 
made  under  this  Act — 

Rrery  person  making  a  lease  under  this  section  may  execute  and  do 
all  assurances  and  things  necessary  or  proper  in  that  behalf. 

Brery  rach  lease  shall  be  made  to  taJ^e  effect  in  possession  not  later 
than  twelve  months  after  its  date. 

Every  such  lease  shall  reserve  the  best  rent  that  can  reasonably  be 
obtained,  regard  being  had  to  the  circumstances  of  the  case,  but  with- 
out any  fine  leing  tal>  en. 

Bveiy  sach  lease  shall  contain  a  covenant  by  the  lessee  for  payment 
of  the  rent,  and  a  condition  of  re-entry  on  the  rent  not  being  paid 
within  a  time  therein  specified  not  exceeding  thirty  days. 

A  counterpart  of  every  such  lease  shall  be  executed  by  the  lessee  and 
delivered  to  the  lessor,  of  which  execution  and  delivery  the  execution 
of  the  lease  by  the  lessor  shall,  in  favour  of  the  lessee  and  all  persons 
deriving  title  under  him,  be  sufficient  evidence. 

In  case  of  a  lease  by  the  mortgagor  he  shall,  within  one  month 
after  making  the  lease,  deliver  to  the  moitgagee,  or,  where  there  are 
more  than  one,  to  the  mortgagee  first  in  priority,  a  counterpart  of  the 
lease  duly  executed  by  the  lessee  ;  but  the  lessee  shall  not  be  concerned 
to  see  that  this  provision  is  complied  with. 

A  contract  to  make  or  accept  a  lease  under  this  section  may  be 
enforced  by  or  against  every  person  on  whom  the  lease  if  granted 
would  be  binding. 

This  section  applies  only  if  and  as  far  as  a  contrary  intention  is  not 
expressed  by  the  mortgagor  and  mortgagee  in  the  mortgage  deed,  or 
otherwise  in  writing,  and  shall  have  effect  subject  to  the  terms  of  the 
mortgage  deed  or  of  any  such  writing  and  to  the  provisions  therein 
conuined. 

Nothing  in  this  Act  shall  prevent  the  mortgage  deed  from  reserving 
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T^^^»t'?««.         There  was  no   specific  rule,  before  the  Settled 
Estates  Act,  1856  (l)  with  respect  to  building  leases 
which  trustees  might  grant ;  and  it  was  not  then  safe, 
and  is  less  so  now,  to  take  a  building  lease  from  them 
without  the  concurrence  of  the  cestui  que  trust,  or 
the  sanction  of  the  Chancery  Division  of  the  High 
Court,  unless  by  virtue  of  an  express  power  for  that 
purpose. 
Uniiaiiig         But  under  the  Settled  Estates  Act,  1877  (m).it  is 
ica«>rt         lawful  for  the  Court,  if  it  shall  deem  it  proper  and 
v«ett!e«i        consistent  with  a  due  regard  for  the  interests  of  all 
Katates  ^^  parties  entitled  under  the  settlement,  and  subject  to 
Act,  1877.  ii^Q  provisions  and  restrictions  contained  in  ihe  Act, 
to  authorize  building  leases  of  smy  settled  estates, 
whether  involving  wast^  or  not,  provided  the  con- 
ditions therein  set  forth  be  observed,  which,  as  far 
as  the}'  relate  to  building  leases  are  as  follows  : — (n) 
(1.)  Ever}^  such  building  lease  must  take  effect  in 

to  or  conferring  on  tJie  mortgagor  or  the  mortgagee,  or  both,  any 
further  or  other  powers  of  leasing  or  having  reference  to  leasing  ;  and 
any  further  or  other  i)owers  so  reserved  or  conferred  shall  be  exercise- 
able,  aa  far  as  may  be,  a»  if  they  were  conferred  by  this  Act,  and  with 
all  the  like  incidents,  effects,  and  consequences,  unless  a  contrary 
intention  is  expressed  in  the  mortgage  deed. 

Nothing  in  this  Act  shall  be  construed  to  enable  a  mortgagor  or 
mortgagee  to  make  a  lease  for  any  longer  term  or  on  any  other  condi- 
tions than  such  as  could  have  been  granted  or  imposed  by  the  mortga- 
gor, with  the  concurrence  of  all  the  incumbrancers,  if  this  Act  had 
not  been  passed. 

This  section  applies  only  in  case  of  a  mortgage  made  after  the  com- 
mencement of  this  Act ;  but  the  provisions  thereof,  or  any  of  them, 
may,  by  agreement  in  writing  made  after  the  commencement  of  this 
Act,  between  mortgagor  and  mortgagee,  be  applied  to  a  mortgage  made 
before  the  commencement  of  this  Act,  so,  nevertheless,  that  any  such 
agreement  shall  not  prejudicially  aficct  any  right  or  interest  of  any 
mortgagee  not  joining  in  or  adopting  the  agreement. 

The  provisions  of  this  section  referring  to  a  lease  shall  be  construed 
to  extend  and  apply,  as  far  as  circumstances  admit,  to  any  letting,  and 
to  an  agreement-,  whether  in  writing  or  not,  for  leasing  or  letting. 

Compare  s.  4  of  the  Settled  Bstates  Act,  1877. 

(I)  19  &  20  Vict.  c.  120,  repealed  and  consolidated  by  40  k  41 
Vict.  c.  18. 

(m)  40  &  41  Vict.  c.  18,  s.  4.  The  provisions  of  this  Act  i-elaiing 
to  leases  of  settled  estates  are  contained  in  ss.  4 — 15,  23,  34 — 7, 
46—8.  See  ss.  20—22,  pott.  Chap.  20,  under  "Roads,"  as  to  dedica- 
tion of  parts  of  settled  estates  for  streets,  &c. 

(n)  S.  4,  varying  19  &  20  Vict.  c.  120,  s.  2,  and  21  k  22  Vict, 
c.  77,  ss.  2,  4. 
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possession  (p)  at  or  within  one  year  next  after  the 
making  thereof,  and  may  be  for  a  term  of  years  not 
exceeding  ninety -nine  years  ;  but  where  the  Court 
is  satisfied  that  it  is  the  usual  custom  in  the 
district  and  beneficial  to  the  inheritance  to  grant 
building  leases  for  longer  terms,  then  for  such  terms 
as  the  Court  shall  dii'ect  An  order  authorizing  a 
building  lease  for  a  term  of  999  years  at  a  fee  farm 
rent  was  made,  on  evidence  being  given  that  such 
was  the  invariable  custom  of  the  countr}^  and  that 
the  property  could  not  be  beneficially  disposed  of 
for  that  purpose  on  any  other  terms  (r). 

(2.)  The  best  rent  must  be  reserved  that  can  be 
reasonably  obtained,  to  be  made  payable  half- 
yearly  or  oftener,  without  taking  any  fine  or  other 
benefit  in  the  nature  of  a  fine.  The  "  best  rent  " 
means  the  best  terms  which  can  reasonably  be  ob- 
tained under  all  the  circumstances  of  the  case  for 
the  benefit  of  the  beneficiaries  under  the  settle- 
ment («).  And  it  is  also  now  provided  that  in  the 
case  of  a  building  lease  a  peppercorn  rent,  or  any 
smaller  rent  than  the  rent  to  be  ultimately  payable 
may,  if  the  Court  direct,  be  made  payable  during 
all  or  any  part  of  the  first  five  years  of  the  term  (t). 

(S.)  The  felling  of  trees  must  not  be  authorized 
except  so  far  as  is  necessary  for  the  purpose  of  clear- 
ing the  ground  for  any  buildings  or  other  works 
authorized  by  the  lease. 

(4.)  The  lease  must  be  by  deed  with  a  power  of 
re-entry  (te)  and  a  counterpart  must  be  executed  by 
the  lessee. 

Every  building  lease  may  also  contain  such  cove-  Speeini 

C0Y«nant». 

ip)  JU  Ford,  L.  R.  8  Eq.  309. 

(r)  Re  Carr,  9  W.  E.  776.  See  He  Cross's  Charity,  27  Beav.  592, 
(600  years) :  and  see  Savile  r.  Bruce,  29  Beav.  557. 

(»)  Re  Rawlina,  L.  R.  1  Bq.  286.  See  Cust  y.  Middleton,  3  D.  F. 
&  J.  33  :  Re  Chambers^  6  Jar.  N.  a  1005. 

{t)  It  mw  doubted  whether  the  Act  of  1856  applied,  and  a  priyate 
Act  of  Parliament  wan  considered  necessary  :  Cvst  v.  Middleton, 
mpra.  See  Savile  t.  Bruce,  supra^  for  a  declaratory  decree  that  it 
vonld  be  fit  and  proper,  kc,  to  apply  to  Parliament  to  extend  powers 
of  leasing.     For  forms  of  orders,  see  Seton,  1485,  et  seq. 

{u)  SeepoH,  Chap.  18,  as  to  the  restrictions  on  powers  of  re-entry 
onder  the  ConTcyancingand  Law  of  Property  Act,  1881. 
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nants,  conditions,  and  stipulations  as  the  Court 
shall  deem  expedient  wiUi  reference  to  the  special 
circumstances  of  the  demise  {w). 

The  power  to  authorize  building  leases  conferred 
by  this  Act  extends  to  authorize  preliminary  con- 
tracts to  grant  any  such  leases  (x). 

It  is  provided  that  in  orders  under  the  Act  for 
vesting  leasing  powers  in  trustees,  &c.,  no  condi- 
tions shall  be  inserted  that  the  leases  thereby 
authorized  shall  be  settled  by  the  judge,  or  be 
made  conformable  with  a  model  lease  deposited  in 
chambers,  "  save  only  in  any  case  in  which  the 
parties  applying  for  the  order  may  desire  to  have 
any  such  condition  inserted,  or  in  which  it  shall 
appear  to  the  Court  that  there  is  some  special 
reason  rendering  the  insertion  of  such  a  condition 
necessary  or  expedient  *' (-?).  But  where  building 
leases  of  plots  for  small  houses  were  authorized,  a 
model  lease  was  deposited  in  chambers  (a). 

The  power  conferred  by  the  Act  extends  to  a 
building  lease  of  the  whole  or  any  part  of  the 
settled  estates,  and  may  be  exercised  from  time  to 
time  (6). 

An  application  for  an  order  authorizing  a  build- 
ing lease  under  this  Act  may  be  made  by  petition  in 
a  summary  way  (c). 

The  object  of  the  Settled  Estates  Act,  1877,  and 
the  repealed  Acts,  is  to  remedy  the  omission  of 

{w)  S.  5. 

(x)  S.  8.     See  Oust  r.  Middleton^  iupra. 

{z)  S.  14.  This  section  is  a  re-enactment  of  s.  1  of  27  &  28  Vict, 
c.  45.  By  8.  15,  conditions,  when  inserted,  may  be  struck  out.  See 
s.  12  of  the  Act  of  1877  as  to  the  Court  appointing  lessor,  and  s.  13 
as  to  Testing  powers  of  leasing  in  trustees,  and  s.  11  as  to  the 
evidence. 

(a)  Be  ffemingioay,  7  W.  R.  279.  Cf.  AU.-Oen.  v.  Christckurcfi, 
d:c.,  3  (Jiff.  514.  See  Jie  Earl  of  Jersey,  9  W.  R.  609,  and  casea  in 
Seton,  1494. 

(6)  S.  6. 

(c)  See  8.  23  as  to  who  may  petition.  See  per  Jeasel,  M.  R.,  in 
Taylor  v.  Taylor,  L.  R.  1  Ch.  D.  426,  431.  By  s.  10  the  mode  in  which 
the  Court  exercises  the  power  to  authorize  leases  is  either  by  approying 
a  particular  lease  or  by  resting  powers  of  leasing  in  conformity  with 
the  Act  in  trustees.  See  Re  Hutchinfon,  14  L.  T.  N.  3.  129  as  to  an 
application  by  the  assignee  of  a  tenant  for  life. 
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powers  to  trustees  in  any  settlement ;   and  if  tlie  settle- 
settlement,  either  prior  or  subsequent  to  the  pass-  mente,  no 
ing  of  the  Act  of  1856,  contain  powers  to  trustees  neLswy" 
to  grant  building  leases,  subject  to  certain  restric- 
tions, any  such  lease  may  be  granted  without  apply- 
ing to  the  Court  under  the  Settled  Estates  Act, 
1877,  but  in  every  respect  in  conformity  with  the 
power  ((/). 

It  may  be  observed  that  when  any  land  is  sold  Pee  farm 
for  building  purposes,  the  Court  under  this  Act  may  ^^^^^  l*"*^^ 
allow  the  whole  or  any  part  of  the  consideration  to  ^°  * 
be  a  fee  farm  rent  issuing  out  of  such  land  (e). 

By  the  Charitable  Trust  Acts  (/)  the  Commis-  charity 
sioncrs  of  Charities  are  empowered  to  authorize  the  l^d«- 
grant  by  charity  ti*ustees  of  building  leases  subject 
to  the  provisions  therein  contained. 

Previous  to  the  above-mentioned  Acts,  building 
leases  could  be  made  by  the  trustees  of  charities, 
but  the  Court  might  set  them  aside  if  not  reason- 
able and  beneficial  to  the  charities,  unless  pro- 
tected by  the  Statute  of  Limitations  (g).  The  building 
leases  should  be  for  a  term  not  exceeding  sixty,  or 
ninety,  or  ninety-nine  years  (A).  It  is,  in  general, 
lud  down  that  when  the  trustees  of  a  charity  grant 
a  building  lease  for  a  longer  duration  than  is  ordi- 
narily consistent  with  its  proper  management,  it 
will  be  set  aside,  unless  the  persons  taking  under  it 
can  show  the  reasonableness  of  the  prolonged  term 

id)  See  Rohton  t.  Might,  Z4  L.  J.  Ch.  226 ;  13  W.  R.  393,  as  to 
tmstee  disclaiming  and  the  inability  of  the  heir  to  exercise  the  power. 
^  po$i^  Chap.  5,  building  leases  under  i>ower8. 

ie)  S.  18.  A  re-enactment  of  s.  12  of  the  Act  of  1856.  Seepottf 
Cbap.  17. 

[/)  16  k  17  Vict,  c  137,  ss.  21,  26,  as  amended  by  18  &  19  Vict, 
c:  124,  as.  15,  16,  29,  39  ;  22  k  23  Vict.  c.  50  ;  23  &24  Vict.  c.  136, 
1 16;  25  &  26  Vict,  c  112  ;  32  &  33  Vict.  c.  110,  s.  12.  See  "The 
iWiuUe  Trustees  Incorporation  Act,  1872,"  35  k  36  Vict.  c.  24, 
a.  10,  11. 

(^)  S  &  4  Wm.  4,  c.  27,  ss.  24—27.  Alt. -Gen,  v.  Davei/,  19 
Bear.  521  :  AtL-Gen.  t.  Paynty  27  Bear.  168  ;  AU.-Gen.  v.  Magda- 
km  CulUge,  Oxford,  6  H.  L.  Cas.  189,  206  ;  26  L.  J.  Ch.  620.  See 
Att,-Oen.  ▼.  Cro$8,  8  Mer.  539  :  AU.-Oen.  v.  Brooke,  18  Ves.  320  : 
AtL'Gtn.  T.  Lord  I/otham,  3  Russ.  415,  as  to  distance  of  time. 

{k)  AU.'Gen,  r.  Owm,  10  Ves.  560  :  AU.-Oen,  v.  Backhouse,  17 
VsL  291  :  AU.-Gen.  r.  Foord,  6  Beav.  290. 
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from  the  particular  circumstances  of  the  case  (t). 
In  Re  Cross  (k)  the  trustees  of  a  charity  were  autho- 
rized to  grant  building  leases  for  600  years,  as  it 
appeared  to  be  the  custom  of  the  neighbourhood, 
and  was  beneficial  to  the  interests  of  the  charity. 
But  what  has  been  said  as  to  the  proper  duration  of 
building  leases  is  of  course  only  applicable  where 
the  founder  himself  has  not  otherwise  given  direc- 
tions, for,  in  general,  the  will  of  the  settlor,  where 
explicit,  must  be  strictly  followed  (Z). 
Leases  to        In  England  and  Wales  leases  of  land  to  trustees 
char!table°'^  ^^^  charitable  uses  must,  in  the  same  manner  as 
uses.  other  conveyances,  be  made  in  conformity  with  the 

restrictions  and  conditions  of  the  Mortmain  Acts  (m). 
The  81  &  82  Vict.  c.  44,  on  certain  conditions, 
exempts  from  the  provisions  of  the  Mortmain  Acts, 
9  Geo.  2,  c.  36,  and  24  &  25  Vict.  c.  9,  s.  2,  leases, 
&c.,  of  land  to  trustees  of  a  society  for  buildings  for 
religious,  educational,  literary,  scientific  and  other 
charitable  purposes. 
The  By  the  1  Anne,  c.  7,  s.  5,  the  Crown  may  grant 

Cro>*n.  building  leases  for  any  term  not  exceeding  fifty 
years  or  three  lives-  In  modern  times  most  of  the 
Crown  lands  have  been  placed  under  the  manage- 
ment of  the  Commissioners  of  Woods,  Forests,  and 
Land  Revenues,  who  may  grant  building  leases  for 
any  term  not  exceeding  ninety-nine  years,  subject  in 
both  cases  to  certain  restrictions  and  conditions  (n), 

(t)  Par.  on  Pow.  482;  Jud.  Char.  Trnsts.  807:  AU.-Oen.  t. 
Pilgrim^  12  Bear.  57  :  Att.-Oen.  ▼.  ffall,  16  Bear.  388. 

(k)  Re  Cross,  27  Beav.  592.  See  AU.-Gen.  v.  Chriitchweh,  Oxford^ 
8  GiflF.  514  ;  8  Jut.  N.  S.  989,  as  to  Court  allowing  model  lease 
.  appended  to  order  to  be  used  without  reference  to  Chambers,  where  it 
was  necessary  to  grant  a  large  number  of  building  leases. 

(l)  Lewin  (7th  ed.),  497,  498.  As  to  allowing  the  lessee,  if 
ejected,  the  amount  of  improvements,  and  generally  as  to  trusted  of 
charities,  see  Lewin,  tupixif  480,  et  seq. 

(m)  9  Geo.  2,  c  36  ;  9  Geo.  4,  c.  85  ;  24  &  25  Vict  c.  9  ;  25  & 
26  Vict.  c.  17  ;  26  &  27  Vict.  c.  106  ;  27  Vict.  c.  13  ;  29  &  30  Vict, 
c.  57.  These  Acts  do  not  extend  to  Scotland  or  Ireland,  nor  to  grants, 
&c.,  to  the  UniTersities  of  Oxford  or  Cambridge,  or  to  the  CoUeges  of 
£ton,  Winchester,  or  Westminster. 

(n)  See  48  Geo.  3,  c.  73  ;  1  &  2  Geo.  4,  c.  52,  as  to  Duchy  of  Lancas- 
ter, and  26  k  27  Vict  c.  49  ;  31  &  32  Vict  c.  85,  as  to  Duchy  of 
Cornwall. 
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By  the  5  &  6  Will.  4,  c.  76,  s.  96,  building  Municipal 
leases  and  contracts  for  building  leases  for  any  corpora- 
term  not  exceeding  seventy-five  years  may  be  made 
by  the  council  of  any  borough  "  of  tenements  or 
hereditaments,  the  greater  part  of  the  yearly  value 
of  which  shall  at  the  time  of  making  the  lease  or 
agreement  consist  of  any  building  or  buildings,  of 
land  or  gi'ound  proper  for  the  erection  of  any  houses 
or  other  buildings  thereupon,  with  or  without  gar- 
dens, yards,  curtilages  or  other  appurtenances  to  be 
used  Uierewith ;  and  where  the  lessee  or  intended 
lessee  shall  covenant  or  agree  to  erect  a  building  or 
buildings  thereon  of  greater  yearly  value  than  such 
land  or  ground,  of  land  or  ground  proper  for  gar- 
dens, yards,  curtilages  or  other  appurtenances  to  be 
used  with  any  other  house  or  other  building  erected 
or  to  be  erected  on  any  such  ground,  belonging 
either  to  such  body  corporate  or  to  any  other  pro- 
prietor, or  proper  for  any  other  purpose  calculated 
to  afford  convenience  or  accommodation  to  the  occu- 
piers of  any  such  house  or  building  "  (o). 

The  local  authority  under  the  Artizans*  Dwellings  Local 
Act  ( j>),  has   power  to  grant  leases  under  certain  *"**»oriti€s. 
conditions.     The  local  authority  under  the  Public 
Health  Act,  1875  (r),  may  let  any  lands  which  it 
may  possess  for  any  term. 

By  "The  Ecclesiastical  Leasing  Act  (1842)"  («),  Ecclesias- 
as  amended  by  "  The  Ecclesiastical  Leasing  Act  '^<^*  ?**'" 
(1858)/'  (f),  all  ecclesiastical  corporations,  sole  and  ^"*  ^°°'*' 
aggregate,  are  enabled,  ivith  the  consent  of  the  Eccle-  Ecclesiaa- 
siasticcU  Commissioners  for  England,  and  with  such  twai  com- 
further  consents  as  are  therein  mentioned,  to  grant 
building  leases  for  any  term  not  exceeding  ninety- 
nine  years  (u),  subject  to  certain  restrictions  and 
conditions. 

(«)  Longer  terms  may  be  granted  by  consent  of  the  Lords  of  the 
Treanuy  ;  and  see  87  &  38  Vict.  c.  59,  where  forms  of  lea^je  and 
ungnmeni  are  giycn  in  the  schedule. 

(p)  38  &  89  Vict  c.  36,  s.  9. 

(r)  38  &  39  Vict.  c.  55,  s.  177. 

(«)  5  &  6  Vict.  c.  108.  This  Act  is  not  to  interfere  with  previous 
powers  of  leasing,  s.  8. 

(D  21  &  22  Vict.  c.  67. 

(«)  A  premium  or  fine  may  now  be  taken.     Ss.  1,  2. 
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Societies 

Act. 

liuilding 
leases  by 
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direction 
of  the 
Court 


By  the  14  &  15  Vict.  c.  104,  entitled  "  An  Act  to 
facilitate  the  Management  and  Improvement  of 
Episcopal  and  Capitular  Estates  for  England,"  («') 
Ecclesiastical  Corporations,  sole  or  aggregate,  are 
enabled,  with  the  approval  of  the  Church  Estate 
Commissioners,  to  grant  building  leases  as  therein 
mentioned  (x). 

By  the  "Friendly  Societies  Act,  1875"  (y),  a 
society  (z),  or  any  branch  of  a  society,  may,  if  the 
rules  so  provide,  hold,  purchase  or  take  on  lease,  in 
the  names  of  the  trustees  for  the  time  being  of  such 
society  or  branch,  in  every  county  where  it  has  an 
office,  any  land,  and  may  sell,  exchange,  mortgage, 
lease  or  build  upon  the  same,  with  power  to  alter 
and  pull  down  buildings  and  again  rebuild. 

The  Industirial  and  Provident  Societies  Act, 
1876  (a),  contains  similar  provisions  as  to  societies 
within  the  Act. 

The  probabilities  of  litigation  arising  from  the 
grant  of  building  leases  by  infants  at  Common  Law 
were  greatly  diminished  by  the  **Act  for  consolidating 
and  amending  the  laws  relating  to  property  belong- 
ing to  infants,  &c."  (b) ;  by  s.  17  (as  affected  by  15 


(vf)  Amended  by  17  &  18  Vict,  c  116  ;  22  &  23  Vict.  c.  46  ;  23  & 
24  Vict  c.  124  ;  31  &  32  Vict.  c.  14,  s.  10,  and  continued  by  uamerous 
Expiring  Laws  Continuance  Acts. 

{x)  S.  9.  See  23  k  24  Vict.  c.  124,  ss.  8,  11,  as  to  building  leases 
by  Arcbbishops  or  Bisbope  of  Endowments  under  tbat  Act ;  31  &  32 
Vict.  c.  114,  8.  9,  as  to  leases  by  Deans  and  Chapters  when  endowed  ; 

24  k  25  Vict.  c.  105,  as  to  leases  of  copyholds  by  Incumbents,  ameoded 
by  25  &  26  Vict.  c.  52.  See  21  &  22  Vict  c.  44  ;  23  &  24  Vict  c.  59  ; 
81  Sc  32  Vict  c  118,  s.  24,  as  to  boilding  leases  by  the  UniyeTsities  of 
Oxford,  Cambridge,  Durham,  Eton,  and  Winchester.  The  University 
of  London  is  not  within  these  Acts. 

iy)  88  &  39  Vict.  c.  60,  s.  16.     This  Act  is  a  oon9olidating   one, 
epealing  18  &  19  Vict  c.  63. 
(?)  See  s.  8. 
(a)  39  &  40  Vict.  c.  45,  s.  12.     This  Act  repeals  the  Act  of  1862, 

25  &  26  Vict  c.  87,  and  of  1867,  30  &  31  Vict.  c.  117,  and  of  1871, 
34  k  35  Vict  c.  80. 

(6)  11  Geo.  4  &  1  Wm.  4  c.  65.  See  the  provisions  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881,  poatf  p.  43,  which  does  not 
expressly  repeal  this  Act.  See  Chambers  on  Infants,  456 — 459  ; 
USacpherson  on  Infants,  315 — 319.  Leases  made  by  infants  are  not 
absolutely  void  at  common  law  (Zouch  d.  Abbot  v.  Parsons,  3  Barr. 
1794  ;  S.  C.  1  W.  Blac.  575),  but  voidable  at  their  election  (altlion^gh 
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&  16  Vict.  c.  80,  s.  36),  where  an  infant  is  entitled  in 
fee  or  in  tail  or  to  leaseholds  absolutely,  and  it 
appears  for  his  benefit  to  grant  leases  for  building, 
he,  or  his  guardian  in  his  name,  may,  under  an 
order  to  be  made  on  his  or  his  guardian's  petition 
(now  on  summons),  make  such  leases  as  the  Com*t 
shall  direct,  (without  fine,  and  at  the  best  rent  ob- 
tainable,) to  be  settled  by  the  judge  (c),  and  a 
counterpart  (rf)  is  to  be  deposited  with  the  Clerk  of 
Becords  and  Writs  (e).  By  s.  31  of  this  Act,  leases 
granted  under  it  are  as  valid  and  effectual  to  all 
intents  and  purposes  as  if  the  infant  had  been  of  full 
age.  Before  the  application  is  made  to  the  Court  or  Condi- 
jadge  a  conditional  contract  should,  ordinarily,  be  ^^^^^ 
entered  into  with  the  proposed  lessee  (/).  contract. 

It  has  been  held  (g)  that,  under  section  17  of  the  What 
Act  above  mentioned,  the  Court  had  no  power  to  J>"^'^^"? 

lAftHflfl   Will 

grant  building   leases  unless  the   infant  is  inde-  be  sane- 
feasibly  seised  of  an  estate   in   fee  or  in   tail  in  tioned  un- 
possession ;    but  this   strict  construction   has  not^®^**^"* 
been  followed,  and  Lord  Cranworth,  L.C.,  stated, 

Wneficial  to  them)  on  their  attaining  tbeir  majority  ;  the  lessee  how- 
ever can  in  no  case  avoid  the  lease  on  aoooont  of  the  infancy  of  the 
lesMT  i3  Barr.  1806.  And  see  Shannon  t.  Braddrecty  1  Scho.  &  Lef. 
M :  Farniham  r.  Atkins,  1  Sid.  446). 

(r)  Sabetituted  for  the  J^faftter.   For  the  mode  of  settlement  of  deeds 
U  the  jad^,  see  Dan.  Vol  II.  1U6,  1148. 

(<f)  In  rt  Utehfard,  L.  R.  2  Ch.  Dir.  720.     Deposit  of  counterpart 
dispensed  vith,  infante*  interest  being  small,  and  other  parties  con- 
eoning. 
\t)  Sabetituted  for  Master's  office. 

(/ )  For  form  of  contract,  see  Dan.  Ch.  Forms.     Applications  on 
behalf  of  infanta  under  this  Act  are  now  to  be  made  in  Chambers,  in 
til  cases  where  the  infant  is  a  ward  of  Court,  or  the  administration  of  Applica- 
the  estate  of  the  infant,  or  the   maintenance  of  the  infant  is  under  tion  by 
the  direction  of  the  Court  (Con.  Ord.  35,  r.  1  (5) )  ;  and  the  condi-  8ummi)np. 
Uoaal  contxact  may  be  directed  to  be  carried  into  effect,  and  the  lease 
to  be  executed,  by  the  same  order. 

When  the  application  is  made  by  petition  the  Court  may,  on  suffi- 
cient eridence  being  produced,  make  an  order  in  the  first  instance 
Jirectiag  the  conditional  contract  to  be  carried  out  and  a  lease  to  be  Applica- 
■ettled  in  conformity  therewith.      If  the  Court  is  not  satisfied  an  tion  by 
iaqtdry  may  be   directed,  or  the  petition  may  be  adjourned  into  petition. 
('htfibers,  and  the  further  order  made  there.  See  Simpson  on  Infants, 
Vii.    For  the  practice,  see  Dan.  Vol   II.  1188,  1189,  1457. 

y'j\  In  rt  Emnn,  2  My.  k  K.  318 :  Rt  Ufjh^  15  Sim.  445  :  Anttty 
V  UnhtMt,  1  Sm.  &  Giff.  505. 
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in   Re   Clark   (h),   that  the    statute   ought  to  be 
construed  liberally,    and   the  Court   sanctioned   a 
lease  of  lands  limited  in  fee,  defeasible  in  certain 
events,  on  the  application  of  all  persons  entitled 
on  any  of  the  events  happening.     And  again  in  Re 
Letchford  (i),  it  was  decided   that   the  Court   has 
power,  under  this  Act,  to  sanction  a  building  lease 
of  an  infant's  freehold  estate  when  he  is  seised  in 
fee  simple  in  reversion  after  a  life  estate  by  the  cur- 
tesy vested  in  his  father. 
PrevionB         Although  previous  to  this  statute  it  was  stated  (j) 
to  the        that  building  leases  for   sixty   years     of   infants' 
statute.      estates,   where  for  their  benefit,   had   often   been 
decreed,  yet  it  does  not  appear  that  this  case  had 
been  followed  in  practice. 
Under  An  application  might  be  made  to  the  Chancery 

Estotes  Division  to  order  buUding  leases  to  be  made  pur- 
Act,  1877.  suant  to  the  Settled  Estates  Act,  1877  (k)^  where  an 
infant  is  interested  in  any  settled  estates,  of  which 
neither  the  trustee  nor  any  other  person  has  express 
power  to  grant  leases.  By  s.  49  of  the  Act  of  1877, 
all  powers  given  by  the  Act,  and  all  applications  to 
the  Court  under  the  Act,  may  be  executed  and 
made  by  guardians  on  behalf  of  infants,  a  special 
direction  of  the  Court  being  necessary  in  the  case 
of  infant  tenants  in  tail.  It  had  previously  been 
held  that  a  special  guardian  must  be  appointed  in 
chambers  to  consent  on  behalf  of  an  infant  re- 
mainderman (Z) ;  and  that  a  father  could  not  con- 
sent on  behalf  of  his  infant  son,  although  he  had 
no  interest  adverse  to  him  (m), 
Infftnt  And  it  is  now  provided  by  the  Conveyancing  and 

Law  of  Property  Act,  1881  (n),  that  where  a  person 


owner 
under  the 


(h)  L.  R.  1  Ch.  Ap.  294. 

(t)  L.  R.  2  Ch.  Div.  719  ;  45  L.  J.  Ch.  530.  See  also  JU  Spencer, 
16  W.  R.  306;  87  L.  J.  Ch.  18 ;  17  L.  T.  N.  S.  200. 

ij)  Cecil  ▼.  Salisbury,  2  Vem.   224—5  ;  Piatt  on  Leases,  35. 

{k)  40  &  41  Vict.  c.  18,8.  49. 

(l)  JU  JafMS,  L,  R.  6  Eq.  334. 

(to)  Be  Caddicky  7  W.  R.  334.  Compare  Jie  Marquit  of  Salitimry, 
L.  R.  2  Ch.  Div.  29. 

(n)  44  &;  45  Vict.  c.  41,  s.  41.  See  ante^  p.  40,  et  aeq.  as  to  11 
Geo.  4  &  1  Wm.  4.  c.  65. 
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in  his  own  right  seised  of  or  entitled  to  land  for  an  Convey- 
estate  in  fee  simple,  or  for  any  leasehold  interest  at  arcing  and 
a  rent,  is  an  infant,  the  land  shall  be  deemed  to  be  p^^rty 
a  settled   estate  within  the   Settled  Estates  Act,  Act,  issi. 
1877. 

Section  42  of  the  above  Act  contains  important 
provisions  by  which  the  trustees  appointed  for 
this  purpose  by  the  settlement,  or  other  persons 
therein  mentioned,  may  enter  into,  and  continue  in 
possession  of  land  during  the  minority  of  any  infant 
who  would  but  for  that  section  be  beneficially  entitled 
to  the  possession,  and  may  manage  or  superintend 
the  management  of  the  land,  with  power,  amongst 
other  things,  "to  erect,  pull  down,  rebuild,  and 
repair  houses,  and  other  buildings  and  erections"  (o). 

A  committee  cannot,  on  his  own  responsibility,  Lnnatic^ 
grant  a  building  lease  of  the  lunatic's  land ;  and  ^y  **»«»'" 
should  he  affect  to  do  so,  he  may  be  liable,  not^^™*^^®' 
only  for  any  loss  which  may  occur,  but  also  for  the 
costs  incurred  as  to  inquiries  whether  or  not  loss 
has  occurred  ( ji). 

The  Court  itself  cannot,  independently  of  statu- 
tory powers,  lease  the  Imiatic's  lands,  except  during 
his  liile  and  lunacy  (r).     Certain  powers  of  leasing  Buikiing 
were  formerly  given  by  43  Geo.   8,   c.  76,   which  leases 
were  increased  by  several  amendments;  but  now  the  ^Bnacy  ^ 
J«unacy  Regulation  Act,  1853  («),  which  has  incor-  Regniatitm 
porated   and    consolidated   the   various  provisions  ^<^^- 
respecting  lunatics,  provides  that  where  a  lunatic  is 
seised  or  possessed  of,  or  entitled  to  any  land  in  fee 
or  in  tail,  or  to  leasehold  land  for  an  absolute  inte- 

(o)  This  sccUoD  only  applies  where  the  instrument  comes  into 
operation  after  the  commencement  of  the  Act  (31  December,  1881), 
■ad  if  and  bo  far  aa  a  contrary  intention  is  not  exprefesed  in  the  insira- 
m«nt  under  vhich  the  interest  of  the  infant  arises. 

( p)  JU  WUbiiu,  6  Jnx.  308.  Leases  made  by  persons  non  eompoUt 
men.'i*  are  primd  facie  binding,  but  may  be  avoided  {Beverley's  Caeef 
4  Co.  128,  bi  Tkampaon  v.  Leaeky  3  Mod.  301  ;  Co.  Lit.  247a).  A 
leaM  made  during  a  Incid  interval  is  not  impeachable  on  the  ground  of 
previous  or  anbaequent  insanity  (1  Dow.  P.  C.  177 — 8  ;  Piatt,  37). 

(r)  Ex  parte  Uiiet,  8  Vea.  79  :  JU  WhUe,  21  L.  T.  82 ;  Shelf. 
Lun.,  pp.  438,  439 ;  Pope  Lan.  158. 

<•)  16  &  17  Vict  c.  70. 
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rest,  and  it  appears  to  the  Lord  Chancellor  in  lunacy 
to  be  for  his  benefit,  that  a  lease  or  underlease 
should  be  made  thereof  for  terms  of  years  for  en- 
couraging the  erection  of  buildings  to  be  erected 
thereon,  the  committee  of  the  estate  may,  in  the 
name  and  on  behalf  of  the  lunatic,  under  order 
of  the  Lord  Chancellor  in  lunacy,  make  such  build- 
ing lease  of  the  land,  or  any  part  thereof,  according 
to  the  lunatic's  estate  and  interest  therein  and  to 
the  nature  of  the  tenure  thereof,  for  such  term  or 
terms  of  years,  and  subject  to  such  rent  and  cove- 
nants, as  the  Lord  Chancellor  in  lunacy  shall 
order  (t). 

It  has  been  held  that  this  section  of  the  Act 
gives  the  Court  jurisdiction  to  confirm  an  an^ange- 
ment  entered  into  without  its  sanction  {u).  Al- 
though Lord  Eldon  in  a  case  (w),  decided  before 
the  passing  of  the  Act  of  6  &  6  Vict.  c.  84,  refused 
to  allow  building  leases  for  999  years,  yet  such  a 
lease,  it  appears,  may  be  granted  (x). 

It  appears  to  be  the  practice  to  bring  the  proposal 
before  a  master  in  lunacy  (y),  when  he  will  make  his 
report,  and  if  he  finds  the  lease  will  be  for  the 
benefit  of  the  lunatic,  he  will  settle  and  approve  of 
the  draft.  On  the  confirmation  of  the  master's 
report  by  the  Lords  Justices,  it  will  be  ordered 
that,  upon  the  master  signing  his  allowance  of  the 
lease,  the  committee  shall  execute  it ;  the  lessees 
executing  a  counterpart  thereof  (z).  The  committee 
of  the  estate  is  not  eligible  as  lessee  (a). 


(t)  S.  129,  and  cf.  18  Vict.  c.  13.  See  also  b.  125  of  the  Act.  1853, 
as  to  power  of  committee  to  sell  land  for  building  purposes  in  lieu  of  a 

(u)  In  re  Wynne,  L.  R.  7  Ch.  229  ;  26  L.  T.  N.  S.  406 ;  20  W.  B. 
848. 

(w)  In  re  Starkie,  2  Russ.  197. 

(x)  Elmer,  p.  64.     (6th  ed.) 

(y)  In  order  to  save  delay  and  expense  it  is  advisable  ih&t  in  the 
first  place  a  draft  of  the  proposed  lease  should  be  brought  to  the 
master. 

is)  Gen.  Ord.  1853,  54.  The  committee  executes  by  signing  the 
lunatic's  name  by  Y.  Z.,  the  committee  of  the  estate,  Pope  Lun.  161. 

(a)  Shelf.  Lun.  446. 
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As  a  doabt  had  arisen  as  to  the  extent  of  the  Lunatic 
power  of  the  Lord  Chancellor  in  lunacy  under  the  tenant  in 
above  section  in  the  case  of  a  lunatic  tenant  in  tail, 
an  amending  Act  (18  Vict.  c.  18)  was  passed,  which 
enabled  the  Lord  Chancellor  in  lunacy  to  empower 
committees  of  estates  to  grant  leases  binding  on  the 
lunatic's  issue  in  tail  and  the  remaindermen. 

It  is  expressly  provided  under  the  Settled  Estates  Under 
Act,  1877  (i),  that  the  committee  should  be  em-  Setticti 
powered  to  act  on  behalf  of  lunatics.  A^^ 

A  feme  covert  may  grant  valid  building  leases  in  Married 
pursuance  of  an  express  power  without  the  concur-  Women. 
renoe  of  her  husband.  By  virtue  of  the  Act  for  the 
Abolition  of  Fines  and  Recoveries  (c),  married 
women,  being  tenants  in  fee,  in  tail,  or  for  life,  or 
for  years,  may  make  building  leases  by  deed  for  any 
term  consistent  with  their  estates,  provided  the 
husband  concurs  in  the  deed,  and  the  wife  acknow- 
ledges it  before  a  Judge,  or  before  two  perpetual 
Commissioners,  as  directed  by  the  Act  (d),  or  before 
a  County  Court  Judge  (c). 

A  married  woman,  who  has  property  settled  to 
her  separate  use  without  any  restraint  on  alienation, 
is  deemed  in  equity  to  be  a  feme  sole,  and  she  may 
make  a  building  lease  accordingly  (/).  Notwith- 
standing that  a  married  woman  is  restrained  from 
anticipation,  the  Court,  under  the  Conveyancing 
and  Law  of  Property  Act,  1881  (g),  may,  if  it  thinks 
fit,  where  it  appears  to  the  Court  to  be  for  her  bene- 
fit, by  judgment  or  order,  with  her  consent,  bind  her 
interest  in  any  property  (gg). 

(6)  40  k  41  Vict  e.  18,  i.  49.     See  anie,  p.  42. 

(c)  3  &  4  Wm.  4,  c.  74,  ss.  77—79.  A  lease  by  a  feme  covert 
vifikoot  ber  hnabuid's  ooneurrenoe  is  absolutelj  Toid  at  common  law, 
Md  DO  aet  of  oonfinnation,  after  remoTal  of  the  disability,  can  snbee- 
qsntly  render  such  a  lease  Talid. 

(^  Sk  79,  Ac 

(c)  19  ft  20  Vict  c  108,  s.  73. 

(/)  Sugden  on  Powers,  c.  4,  s.  1.  See  also  nnder  the  Married 
Womb's  Property  Act,  1870,  88  ft  34  Vict.  c.  93,  ss.  1,  7,  8. 

(^)  44  ft  45  Vict,  c  41,  s.  39.  This  section  applies  only  to  jadg- 
■Mts  or  orders  made  after  the  commencement  of  this  Act. 

(SQ7)  Bee  a.  2,  sab-s.  1,  for  the  definition  of  **  Property."  See  Pike 
T.  Fit^ibbtm,  L.  R.  17  Ch.  D.  454 
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Where  it  is  desired  to  make  a  lease  for  building 
purposes  of  settled  estates  in  which  the  married 
woman  has  only  a  life  interest,  it  would  be  necessary 
to  grant  a  longer  term  than  twenty-one  years,  and, 
therefore,   an   application  must    be  made   to    the 
Chancery  Division  of  the  High  Court  to  authorize 
the  lease,  pursuant    to   the  Settled   Estates  Act, 
1877  (h).     If  there  is  an  express  power  in  the  settle- 
ment authorizing  building  leases,  the  leave  or  au- 
thority of  the  Court  would,  of  course,  in  this  case. 
Wife's        be  unnecessary.    The  husband,  at  common  law,  has 
®**^  ^^  *'  the  absolute  disposal  of  the  wife's  leaseholds,  or  an}'^ 
interest  in  a  term  which  they  have  jointly  during  his 
life  by  any  act  inter  vivos  («),  but  not  by  will ;  and  he 
may  not  only  make  leases  for  building  of  the  same 
and  thereby  confer  an  immediate  interest  and  pos- 
session, but  he  may  underlet  for  a  term  to  commence 
even  after  his  death  (k),  and  it  will  be  good  though 
the  wife  survive. 
Tenant  in        A  person  seised  of  a  fee  simple  may  make  build- 
fee  simple,  ji^g  leases  for  any  number  of  years,  upon  any  con- 
ditions which  he  may  think  fit,  which  will  be  binding 
on  his  heirs  and  all  others  claiming  under  him  (I). 
Copyhold        Except  in  manors  where  the  fines  and  fees  are 
land  in-      merely  nominal,  and  the  tenure  is  considered  in  the 
Uilding^*^  neighbourhood  as  good  as  freehold,  it  is  usual  for 
usually       copyholders  to  obtain  the  enfranchisement  of  the 
enfran-       Jand  before  disposing  of  it  in  any  way  for  building 

purposes  (/;i). 
Tenant  in       Building  leases  by  a  tenant  in  tail  are  regulated 
****•  in  a  great  degree  by  the  provisions  of  legislative 

enactment.  By  the  8  &  4  Will.  4,  c.  74,  the  Act  for 
the  AboUtion  of  Fines  and  Recoveries,  every  actual 
tenant  in   tail  whether  in   possession,  remainder, 

{h)  See  8.  4  of  40  &  41  Vict  c.  18. 

(t)  But  aee  *' Married  Women's  Property  Act,  1870." 

{k)  Co.  Lit.  46  6,  351  a  :  Herbin  v.  Chard,  Poph.  96  :  Grute  w. 
Lacrofi,  Cro.  Elia.  287  :  Druce  v.  Denuon,  6  Ves.  385 ;  Wildman  t. 
WUdmariy  9  Ves.  177  :  FUzgtrald  v.  Fitzgerald,  8  C.  B.  592. 

{I)  Com.  Dig.  Estates  (G.  2). 

(m)  See  Davidson,  Vol.  II.  Pt.  1  (4th  ed.),  526,  where  will  bo  found 
a  precedent  of  a  surrender  of  copyhold  laiid  for  building  purposes, 
and  also  a  deed  of  covenant  to  accompany  the  same. 
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eontingencyy  or  otherwise,  has  full  power  to  dispose 
of,  for  an  estate  in  fee  simple  absolute,  or  for  any 
1^9  estate,  the  lands  entailed  as  against  the  issue  in 
tail,  and  all  persons  whose  estates  are  to  take  effect 
after   the   determination   or  in   defeasance   of  the 
estate   tail  (n).     A  lease  is  a   "  disposition "  pro 
tanto   within   the   meaning   of   the   above   Act  (o). 
Every   assurance    under  this  Act  by  a  tenant  in  inrolment 
tail  (except  a  lease  not  exceeding  twenty-one  years,  necessary. 
commencing  from  the  date  of  such  lease,  or  from 
any  time  not  exceeding  twelve  months  from  the  date 
of  such  lease,  at  a  rack-rent,  or  not  less  than  five- 
sixths   of  a  rack-rent),  is   inoperative,  unless  en- 
rolled in  the  Chancery  Division  of  the  High  Court 
within  six  months  after  its  execution  (p).     In  the  Under  the 
ease  of  an  infant  or  lunatic  tenant  in  tail  or  of  other  Settled 
persons  who  are  not  competent  to  exercise  the  power  ^^^  *^^ 
of  making  leases  under  the  above  Act,  a  demise,  as 
already  stated,  may  be  made  ^of  the  lands  entailed 
under  the  Settled  Estates  Act,  1877  iq),  subject  to 
the  restrictions  and  conditions  thereof. 

At  common  law  a  tenant  for  life  cannot  make  a  Tenant 
lease  to  continue  longer  than  his  own  life.  But  if  ^©r  life. 
the  remainderman  lies  by,  and  suffers  the  lessee  or 
assignee  to  lay  out  money  in  building,  and  can  be 
proved  or  may  be  presumed  to  •  have  had  notice  of 
the  fact,  equity  wiU  prevent  him  from  insisting  on 
the  determination  of  the  lease  (r).  So  where  a 
tenant  for  life  with  power  of  leasing  granted  (but 
not  conformably  with  his  power)  a  building  lease  for 
sixty-one  years,  and  the  assignee  of  the  lease  laid 

(»)  S.  15.  This  iK>wer  is  not  given  to  expectant  heirs  or  'asae  in 
tfeil^a.  21. 

(o)  But  see  ■.  34  if  there  he  a  protector  of  the  settlement.  See 
Woodfall,  Ll  &  T.  4.  The  power  of  tenants  in  tail  to  grant  leases 
uder  this  Act  does  not  appear  to  he  affected  by  the  Settled  Estates 
Let,  1877. 

{p)S.4l. 

[q)  40  &  41  Vict,  c  18.     See  arUe,  pp.  42,  45. 

(r)  JMk  d.  Simpton  t.  Butcher,  1  Dong.  50  :  JtPkint  d.  Yatet  ▼. 
CkMrek,  Cowp^  4S2  :  Ludford  ▼.  Barber,  1  T.  B.  86 :  Jones  d. 
Caliper  t.  Ver»e^,  Willea,  169. 

See  amtCf  pu  13,  <<  seq.  as  to  allowing  the  lessee  to  huild  under  an 
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out  above  £6000  in  building,  and,  after  the  death  of 
the  tenant  for  life,  the  remainderman  in  tail,  who 
had  continued  to  receive  the  rent  for  six  years, 
brought  an  ejectment,  Lord  Hardwicke  decreed  the 
execution  of  a  new  lease  with  proper  and  usual 
covenants  for  the  residue  of  the  termfs).  Sec- 
tion 46  of  the  Settled  Estates  Act,  2877(0, 
only  enables  a  tenant  for  life  to  grant  leases  for 
twenty-one  years  without  application  to  the  Court, 
and  where  a  tenant  for  life  desires  to  grant  a  build- 
ing lease  not  warranted  by  this  section,  and  the 
settlement  creates  no  express  power  for  this  purpose, 
the  authority  of  the  Chancery  Division  of  tlie  High 
Court  must  be  obtained  pursuant  to  the  provisions 
of  the  last-mentioned  Act  (u).  And  in  some  cases 
it  may  be  necessary  to  obtain  a  private  Act  of  parlia- 
ment. 

(»)  Stiles  V.  Cowper,  8  Atk.  692  :  Blore  v.  Sutton,  8  Mer.  237 ; 
but  see  12  &  13  Vict  c.  26,  amended  by  13  Vict.  c.  17. 

(0  40  &  41  Vict.  c.  18.     See  also  S8.  47,  48,  54,  57. 

Tenants  by  the  cartesy  and  in  dower,  and  tenants  in  tail  after 
possibility  of  issue  extinct,  are,  for  the  purposes  of  leasing,  considered 
simply  as  tenants  for  their  own  lives,  and  they  may  grant  leases  pur- 
suant to  this  Act  as  a  tenant  for  life. 

The  words  in  s.  46  are  *'  estate  for  any  life  *'  and  the  insertion  of 
the  word  **  any"  before  "  life  "  confers,  it  seems,  the  same  powers  of 
leasing  upon  a  tenant  pur  autre  vie  as  upon  a  tenant  for  life.  But 
compare  s.  23  of  this  Act. 

(tt)  See  8.  4. 


CHAPTER  V. 

BUILDIKG   L£ASES   UNDER   POWERS. 

Every  well-prepared  settlement  or  will  of  pro* 
pertT,  which  may  become  fit  for  building,  unless  the 
circnmstances  of  the  case  do  not  require  it,  should 
contain  a  power  of  granting  building  leases  (a)« 
In  the  fii-st  place,  when  powers  to  lease  are 
given,  it  may  be  briefly  stated  (b),  that  (1)  the 
lease  must  be  in  possession  and  not  in  rever- 
sion :  (2)  the  best  rent  must  be  reserved :  (8)  all 
the  usual  and  proper  covenants  must  be  in* 
Berted:  (4)  there  must  be  a  proviso  for  re-entry 
for  breach  of  any  of  the  covenants :  (5)  the  lessee 
mast  execute  a  counterpart  or  duplicate.  The 
creation,  execution,  and  construction,  of  powers  will 
depend  on  the  intention  of  the  parties,  collected 
fix>m  the  words  of  the  instrument,  according  to 
their  ordinary  and  conmion  acceptation  (c).  Defec- 
tive building  leases  under  powers  will,  in  many 
cases,  operate  as  valid  contracts  in  equity  for  such 
leases  as  might  have  been  made  by  virtue  of  the 
powers  (d). 

If  the  settlement  creating  the  power  makes  no 
mention  of  the  covenants  to  be  contained  in  the 

(o)  Seetlie  PreoedentB,  p08t^  for  a  complete  form  of  a  power  to  grant 
Voilduig  leases.  See  aection  52  of  the  Oonyeyancing  and  Law  of  Pro- 
pertj  Act,  1881,  as  to  powers  simply  collateral. 

(6)  See  Sngden  on  Powers,  711—835 ;  1  Piatt,  894,  et  teq.  : 
PoweU  on  Powers,  Farwell  on  Powers. 

{e)  Ren  d.  HaU  v.  BvUcdey^  1  Doug.  291  :  Pomeroy  v,  Partington, 
Z  T.  R.  665 :  Doe  d.  Bartlett  ▼.  JUndU,  3  M.  &  S.  99  :  GH^h  v. 
Evrimm^  4  T.  R.  737  :  Jtgon  ▼.  Vivian,  L.  R.  2  C.  P.  422  ;  3  H.  L. 
Ott.  285  ;  36  Ll  J.  C.  P.  145  ;  37  ibid.,  313. 

{d)  12  &  13  Viet,  c  26,  amended  by  13  Vict.  c.  17.  See  the  pro- 
nao,  22  fc  23  Vict.  c.  35,  s.  12  :  Ex  parte  Cooper,  re  North  London 
if.  Co,,  34  L.  J.  Gh.  373  :  Robton  v.  Pliffhl,  34  L.  J.  Ch.  226. 
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Extent  of 
icrum. 


building  leases,  any  covenants  may  be  inserted  or 
omitted,  provided  such  insertion  or  omission  be  not 
a  fraud  which  may  lessen  the  value  of  the  re- 
version (e). 

The  terms  authorized  to  be  created  in  respect 
to  building  leases,  Y^ry  considerably  in  point  of  ex- 
tent (/).    It  may  be  said,  as  a  general  rule,  that  an 
Indefinite   indefinite   power  of  leasing  will   usually  allow  of 
power  of     leases  for  any  period,  however  long.    But  the  Court 
eHHing.       ^^^  j^^j^  ^^  ^j^^  whole  instrument  in  order  to  de- 

tei*mine  what  is  the  real  meaning  of  the  words  of  the 
power  itself,  and  will  examine  and  consider  the  con- 
sequences to  the  remainderman,  and  other  objects  of 
the  deed  in  order  to  adopt  the  construction  which 
may  best  harmonize  with  all  the  other  provisions 
which  the  parties  have  made  (g).     Where  the  power 
was  to  lease  all,  every,  or  any  part  or  parts,  parcel 
or  parcels  of  the  premises,  for  any  time  or  term  of 
years  or  lives,  and  with  or  without  covenants  for 
renewal ;  and,  in  case  of  the  determination  of  all  or 
any  of  the  aforesaid  lease  or  leases  respectively,  to 
make  new  or  other  leases  thereof  in  manner  afore- 
said, and  with  or  without  any  fine  or  fines,  as  the 
donee  should  think  fit,  it  was  held  that  this  power 
authorized  leases  for  999  years,  with  fines  (A).     And 
where,  by  an  act  of  parliament,  some  waste  land 
granted  to  a  vicarage  was  authorized  to  be  leased^ 
with  the   consent   of  the   vestr}'men,  "as  to  him 
and    them    should   seem   meet,"   a  lease   for   999 
Exception   years  was   upheld  (i).     Leases   of  charity   estates 
cb  ^r  °'    ^'O"^  ^^  exception  to  this  rule,  and  the  Court  con- 


(e)  OoodtUle  d.  Claries  ▼.  Finueany  2  Doug.  575.  If  a  pexBon  bai 
a  power  he  may  do  less  than  snch  power  enables  him  to  do  ;  or  if  he  <k 
more,  it  shall  be  good  to  the  extent  of  his  power  :  lahericood  ▼.  Om 
knawy  3  M.  &  S.  382.  ^ 

(/)  Sutton  y.  Jones,  15  Ves.  584. 

Q)  Par.  Pow.  481.  See  Barl  of  Skremlwry  r.  KeightUy,  L.  R,  j 
C.  P.  (Ex.  Ch.)  130. 

(A)  Sheehy  v.  Lord  Mutktrryy  1  H.  L.  C.  576  :  L&rd  Muakerryf 
Chinnery,  LI.  k  GkK).,  temp.  Sngd.  185.  ! 

({)  Att.'Oen.  ▼.  Moset,  2  Madd.  294;  and  also  two  for  lOOO  jeatd 
See  AU.-Oen.  v.  Wray,  Jacob,  807  ;  JZoe  d.  £arl  of  BerkcUy  v.  Arm 
hUkop  of  York,  6  East,  86.  ^ 
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siders  whether  there  has  been  a  prudent  and  provi- 
dent execution  of  the  trust,  and  if  not,  has  held  the 
lessee  to  be  a  trustee  (i*)- 

DiiBculties  may  arise  as  to  the  extent  of  gi'ound  Extent  of 
anthorized    to    be    included,    and   the  number   of  parcels 
houses  to  be  erected,   under  a   building  lease  by  ^^  °""^' 
donees  of  powers,  and,  in  such  an  event,  much  must  houses  to 
of  course  depend  upon  the  situation  of  the  property,  be  erected 
One  of  certain  leases  granted  under  a  power  com- 
prised a  close  of  land  containing  seven  acres,  with 
a  covenant  on  the  part  of  the   lessee   to  build  a 
house,  and  to  expend  £1000;    and  another  lease 
comprised  a  piece  of  land  containing  six  acres,  with 
a  covenant  to  erect  a  tenement,  and  expend  £100. 
Both  leases  were  for  ninety-nine  years,   and  the 
rents  were  only  £2S.  5».  6d.,  and  £24. 48.  6d.   These 
leases  were  admitted  to  be  void,  but  the  particular 
grounds  of  objection  are  not  fully  stated  (L),     It 
would  seem  that  the  objections  arose  on  account  of 
the  extent  of  the  property  leased,  and  the  circum- 
stance that  merely  one  house  and  another  build- 
ing were  to  be  erected  ;  the  leases  could  scarcely  be 
considered  building  leases. 

If  the  contracting  parties  or  testator  give  direc-  Power  to 
tions  as  to  the  insertion  of  powers  in  general  terms,  f^^\. 
as     to  msert  all  usual  powers,    it  seems  that  the  leases  m 
tnistees  may,  where  the  property  is  fit  for  building,  executory 
insert  powers  of  granting  building  leases  (m).  *™^'*'- 

But  a  stipulation  in  articles  on  marriage,  that 
the  settlement  should  contain  a  power  of  leasing  for 
twenty-one  years  in  possession,  a  power  of  sale  and 
exchange,  and  all  such  other  powers  as  were  usually 
inserted  in  settlements  of  the  like  nature,  does  not 
anthorize  the  insertion  of  a  power  to  grant  building 
leases  for  long   terms,  although,   from  change  of 


{I]  Att'Oen.  T.  Oreen,  6  Yes.  452.  See  p.  87,  as  to  building  leases 
kf  trartecs  of  charity  lands. 

(f)  Cwper  T.  Denne^  4  B.  C.  0.  80  ;  1  Yes.  Jud.  565.  Chance  on 
hwoi,  Yol.  IL,  847. 

<«)  See  JIUl  T.  ffiU,  6  Sim.  145 :  The  Duke  of  Bedford  t.  The 
iUrfUM  ofAUrcam,  1  Hyl.  k  Cr.  812.     Lewin  (7th  ed.},  115. 

D  2 
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circumstances,  the  situation  of  the  premises  might 
render  them  extremely  eligible  for  building  («).  In 
the  case  cited,  the  general  words  were  considered  of 
no  eflfect  as  opposed  to  the  mention  of  the  particu- 
lar term  of  years  to  which  the  express  power  of 
leasing  extended. 
Apiwrtion-  It  may,  in  some  cases,  be  questionable  to  what 
rent!  ^  extent  a  power  may  authorize  an  agreement  to  let 
for  building  a  large  piece  of  land  at  a  fixed  rent, 
with  provisions  for  granting,  perhaps  to  others, 
separate  leases  at  apportioned  rents,  upon  the  com* 
pletion  of  the  buildings,  according  to  a  not  un- 
common practice  (o).  It  is  therefore  desirable  that 
special  clauses  should  be  insei'ted  in  settlements 
and  wills  providing  for  this  arrangement. 
Pulling  No  act  which  is  within  the  terms  of  the  power 

down  for     can  be  punishable  as  waste.     And  where  a  power 
not  *"^     authorized  building  leases,  and  one  of  the  conditions 
punishable  of  the  power  was,  ''so  as  no  such  lease  be  made 
as  waste  if  without    impeachment   of   waste   by    any  express 
termaVf  ^  words,"  it   would  sccm   fi'om   the   case,   that   the 
the  power,  donee  might  authorize  the  pulling  down  of  the  old 
buildings  in  order  to  erect  new  ones  (/?).     When 
the  intention  can  be  clearly  collected  from  the  other 
parts  of  such  a  power,  there  appears  to  be  no  diffi- 
culty in   putting   a  qualified  meaning  upon    such 
words.     As  to  the  donee  giving  the  authority,   it 
seems  that  in  many  cases  an  implied  liberty  may 
arise  from  the  wording  of  the  lease  (r).     And  where 
the  power  provided  that  the  lessee  should  not  be 
authorized  to  commit  waste,  and  the  lease  contained 
a  stipulation  that   the   lessee  should  build  a  new 
dwelling-house,  and  might  pull  down  an  outhouse, 
and  use  the  materials  for  so  doing,  the  lease  was 

(w)  Pearter,  Baron,  Jacob,  158. 

(o)  Doe  d.  PuUeney  v.  CavaUy  5  T.  R.  667 ;  6  B.  R  C.  176.  Pc« 
poftj  Chap.  XYII.,  as  to  such  proTisions.  See  as  to  a  tenant  building 
before  grant  of  lease  under  a  power,  Att.-Oen.  v.  Motet,  2  Mad.  Rep.; 
294  :  Att.-Oen.  v.  Wray,  Jacob,  307  :  Doe  v.  Cavan,  tupra  : 
^.  £arl  of  Berkeley  v.  Archhitkop  of  York,  6  East,  86, 

( p)  Jonet  d.  Cowper  v.  Vemey,  Willes,  169. 

(r)  Chance  Pow.  347. 
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upheld  («).  So,  again>  a  settlement  contained  a 
power  for  the  tenant  for  life  to  lease  the  premises 
for  lives  to  any  persons  willing  to  build  thereon : 
also  a  power  to  lease  for  sixty-three  years  the  coal 
mines  under  the  lands,  ''with  all  such  powers, 
authorities,  accommodations,  liberties  and  privi- 
leges as  shall  be  necessary,  or  are  usually  con- 
tained in  leases  of  collieries  or  mines,  &c.,  so  as 
the  lessees  be  not  made  dispunishable  for  waste 
by  any  express  words."  In  execution  of  the 
power,  a  lease  was  granted  which  empowered  the 
lessee  to  build  such  erections,  cottages,  &c.,  as 
should  be  necessary  or  proper  for  the  due  pro- 
secution of  the  works:  it  also  empowered  the 
lessee  to  dig  and  use  stone,  &c.,  which  should  be 
required  for  the  collieries  or  any  buildings  there- 
by authorized.  The  jury  found  that  a  power  to 
build  cottages  was  necessary  and  usual.  The  Court 
held,  in  the  first  place,  that  the  lease  was  not  in 
excess  of  the  power ;  and  secondly,  that  the  lease 
was  not  void  on  the  ground  that  the  power  to  build 
and  to  dig  and  use  stone,  &c.,  was  in  violation  of 
the  provisions  that  the  lessees  should  not  be  made 
dispunishable  for  waste  (f). 

A  power  to   grant  building  leases   will  not,  it  What  will 
seems,  authorize  a  mere  repairing  lease  without  any  ^ered  ^ 
obligation  to    build.     A  tenant  for  life  being  in-  building 
vested  by  an  Act  of  Parliament  with  a  power  to  i«w6 
grant  building  leases,  such  leases   to  contain   the  ^^e[g  to 
usual  and  reasonable  covenants ;  it  was  held  that  grant  such 
the  power  was  not  well  executed  by  a  lease  which  leasea. 
contained  a  covenant  to  keep  in  repair  the  premises 
demised,  or  such  other  house  as  should  be  built 
daring   the    term :    the   Act  was   held   to   intend 
building  leases,  not  leases  only  for  the  encourage- 
nent  of  rebuilding;   and   the   Court   said  that   a 
reasonable  covenant  in  a  building  lease  must  cer-* 


(t)  Doe  d.  Lord  Egremant  t.  Stephens,  6  Q.  K  208.     See  Doe  d. 
Bofkinaom  t.  Fcrrand,  20  L  J.  C.  P.  202. 
;0  Morris  t.  Bhydydifed  Colliery  Co.,  8  H.  &  N.  473,  485. 
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tainly  mean  a  coYenant  to  build  (u).  The  fact 
of  the  lessee  having  actually  built  on  the  premises 
two  houses  would  not  give  validity  to  the  lease, 
the  rule  of  law  being,  quod  initio  non  valet  tractu 
temporis  non  potest  convalescere  (x). 

Where  the  power  was  to  lease  certain  land  at  the 
best  rent,  with  covenants  to  build,  specific  per- 
formance of  a  covenant  to  renew  a  lease  granted 
under  the  power,  but  which  contained  no  covenant 
to  build,  was  refused  on  the  ground,  it  would 
appear,  that  the  lease  was  not  warranted  by  the 
power  (^). 

So,  also,  where  a  tenant  for  life  had  a  power  of 
leasing  all  or  any  part  of  the  premises  in  question, 
"  for  the  pui'pose  of  new  building,  or  effectually  re- 
building and  repairing  any  messuage,  &c.,  then 
standing  or  being,  or  thereafter  to  stand  and  be, 
upon  any  of  the  said  hereditaments  and  premises, 
for  any  term  not  exceeding  sixty-one  years ;  " — it 
was  held  that  a  lease  containing  only  a  covenant 
to  lay  out  so  much  in  effectually  repairing  was  not 
warranted  by  the  power,  as  it  was  not  equivalent  to  a 
covenant,  which  the  lease  should  have  contained,. 
effMually  to  rebuild  and  repair  (z). 

When  a  power  authorizes  the  donee  to  laj  out 
and  appropriate  roads  for  the  general  improvement 
of  the  estate,  it  does  not  follow  that  the  user  is  to 
be  generally  by  the  tenants,  for  it  may  be  for  the 
general  improvement  of  the  estate  to  limit  the  use. 
And  where  a  private  Estate  Act  enabhng  tenants  for 
life  to  grant  building  leases,  empowered  the  lessors 
to  lay  out  and  appropriate  any  part  of  the  land 
authorized  to  be  leased,  as  and  for  a  way,  street^ 
square,  passage,  or   sewer,  or  other  conveniences 


(u)  Jones  d.   Cowper  ▼.    Vemeyj    Willes,    169  :    Mohneorth    t^ 
Howard,  2  Col.  V.  C.  145. 

(x)  Ibid.     But  see  12  &  13  Vict.  c.  26,  amended  by  13  Vict.  c.   17^ 
as  to  statutory  aid  to  defectiTC  leases. 

{y)  Higgins  v.  RossCy  3  Bligh,  1 12. 

(2)  Doe  d.  Dymoke  v.    Withers,  2  B.  &  Ad.  896.     See  Easton  v. 
Pratt,  2  H.  &  C.  676;  10  Jur.  N.  S.  782  ;  83  L.  J.  Exclu  233  ;  12 
W.  R.  805  ;  9  L.  T.  N.  S.  841,  ExcIl  Ch. 
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for  the  general  improvement  of  the  estate  and  the 
accommodation  of  the  tenants  and  occupiers ;  and 
a  tenant  for  life,  having  appropriated  certain  land, 
and  laid  it  oat  for  a  way  for  the  general  improve- 
ment of  the  estate,  in  exercise  of  the  powers  of 
the  Act,  by  deed  granted  rights  of  way  over  it  to 
two  several  tenants :  it  was  held  that  tenants  under 
other  leases  granted  in  pursuance  of  the  Act,  but 
containing  no  grant  by  deed  of  a  right  to  use  the 
way,  were  not  entitled  by  the  provisions  of  the  Act 
to  use  it  (a). 

It  is   very  desirable,    in   settlements   and  wills  ProTisions 
of  land  which  it  is  intended  should  be  used  for  ^^^^^^j^"^ 
building,  to  insert  suitable  provisions  as  to  laying  for  build- 
ont  and  forming  new  roads  and  drains  in  order  Jbo  ^^s  pur- 
open  np  the  land  for  building,  as,  otherwise,  eon-  ^^^ 
siderable  difficulty  may  be  experienced  in  carrying  out  powers. 
any  building  scheme  for  the  general  improvement  of 
the  estate  (/j).    So,  also,  where  land  is  disposed  of  for 
building  purposes  under  the  ordinary  power  of  sale 
and  exchange,  a  difficulty  often  occurs  in  practice  as 
to  the  la^'ing  out  of  the  roads,  and  as  to  the  feasibility 
of  securing  to  purchasers  a  right  of  way  over  such 
roads.     The  best  plan  seems  to  be  to  let  each  lot 
comprise  a  moiety  of  the  adjacent  road,  usque  ad 
medium  vi<B ;  and  to  reserve  rights  of  way  over  it 
in  favour  of  the  purchasers  of  neighbouring  lots ; 
and  such  a  reservation,  overland  actually  sold  under 
the  powers,  would,  it  seems,  be  supported ;  but  this 
does  not  get  rid  of  the  difficulty  in  respect  to  so 
much  of  the  roads  as  have  to  be  formed  over  plots 
which  remain  undisposed  of;  the  common  power 
not  apparently  authorising  the  sale  of  mere  ease- 
ments over  lands  which  may  possibly  be  retained  in 
settlement  {c), 

(a)  WhiU  r.  Leeton,  5  H.  &  N.  53  ;  29  L.  J.  Ex.  105. 

(6)  See  the  form  of  a  power  to  grant  building  leases,  'posty  with  the 
Precedents.  See  t>oe  d.  PuUeney  v.  Camn^  5  T.  R.  667  ;  6  B.  P.  C. 
175 :  AU.'Gtn,  t.  Mo$€S,  2  Mad.  Rep.  294. 

{c}  Darts  V.  &  P.,  p.  62.  See  section  62  of  the  Conveyancing  and 
lav  of  Propertj  Act,  1881,  an  to  grants  of  easements,  &c  ,  by  way  of 
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Power  to         B^|.  ^jjg  obiect  of  the  power  may  be  so  clear  that 

sometimeB  *  power  to  make  roads,  &c.,  may  be  miplied,  and  it 

implied,     has  been  held  that  a  trust  to  sell  land,  under  an  Act 

of  Parliament,  as  building  land,  will  authorise  the 

trustees  to  set  it  out  and  make  the  necessary  roads, 

and  pay  the  expenses  out  of  the  proceeds  of  sale  (d). 

Settled  But,  where  no  powers  are  expressly  given,  there 

AcT^Ts??  ^^  extended  provisions  under  the  Settled  Estates 

'  Act,    1877,  relating  to  the  dedication  of  parts  of 

settled  estates  for  streets,  roads,  and  other  works  (e). 

id)  Ccdkton  r.  Lee,  23  L.  J.  Ch.  473.    . 

{e)  40  &  41  Yict.  c.  18,  88.   20 — 22.     See  post,  Chap.  XX,  under 
••Roads  for  Bmlding." 


CHAPTER  VI. 

THE   CONTRACT  TO  BUILD. 

It  is  now  proposed  to  consider  the  various  parts 
of  the  contract  to  build,  and  the  matters  relating 
thereto ;  and  it  -will  be  convenient  to  do  so^  as  far  as 
possible,  in  sach  order  as  the  several  incidents 
would,  under  ordinary  circumstances,  arise.  It 
should  be  observed  that  several  of  the  statements  in 
the  following  chapters  will  be,  to  a  great  extent,  as 
much  applicable  to  an  agreement  for  a  building 
lease, — ^that  is  to  say,  to  a  contract,  between  a  land*- 
owner  and  a  builder,  by  which  the  erection  of  certain 
buildings  to  the  satisfaction  of  the  former,  or  liis 
architect,  is  made  a  condition  precedent  to  the  grant* 
ing  of  a  lease  or  leases  to  the  latter, — as  they  are  to 
a  building  contract — that  is  to  say,  a  contract  with 
an  employer  by  a  builder  to  erect  certain  houses  for 
the  former. 
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CHAPTER  VII.  ! 

THE    AnCHlTECT,    HIS   DUTIES   AND   UABn.iriES. 

Where  the  work  is  to  be  perfonned  under  the 
directioD  of  an  architect  to  be  appointed  by  the 
employer,  the  appointment  of  such  architect  is  a 
condition  precedent  to  the  liability  of  the  bailder  to 
commence  his  work ;  and,  if  the  architect  is  not  ap- 
pointed within  a  reasonable  time,  the  builder  may 
be  released  from  his  engagement  to  do  the  work  (o). 
When  the  bnilding  to  be  erected  is  of  importance 
an  architect  is  generally  retained.  No  particular 
foiTn  of  appointment  is  necessary,  and  the  retainer 
niftj',  with  two  exceptions,  be  either  verbal,  or  im- 
plied from  the  acts  of  the  parties,  or  the  circum- 
stances of  the  case.  If  the  agreement  is  one  which 
iK  not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof  (?>),  that  is  to  say,  such  an 
agreement  as  is  incapable  of  being  completely  per- 
formed within  the  year  (c),  it  must  be  in  writing; 
and,  as  a  corporation  can  express  an  iutention,  or 
make  a  contract  only  by  a  deed  or  writing  under  the 
common  seal,  if  the  architect  is  retained  by  a  cor- 
poration to  do  certain  work,  the  agreement  must 
be  under  seal.  So,  in  the  important  case  of  Hunt\. 
The  Wimhledon  Local  Board  (d),  a  contract  entered 
into  by  an  architect  with  a  corporation,  not  under 

(a)  CeomJe  i.  Onaie,  2  D.  N.  8.  1023  ;  11  M.  i  W.  480  ;  12  L. 
J.  Ei.  291.  Seepoaf,  Cbap.  XVllL,  U  p.  212,  ud  cbbcb  there  dt«J. 

(i)  SlatBl«  of  Pnuds,  29  Car.  2.  e.  S,  a.  4. 

(C)  Da-uUart  i.  Htad,  SB.*  Ad.  898  :  Birch  T.  Earl  of  Liverpool. 
9  B.  *  C.  3U2  :  Asd  aee  lie^  t.  Boebaek,  7  T^unt  157. 

(d)  Hunt  V.  The  WimUedon  Local  Board,  L.  R.  3  C.  P.  D.  20S  : 
47  L.  J.  C.  P.  D.  640  i  on  appeal.  L.  E.  *  a  P.  D.  48 ;  48  L.  J.  C.  P. 
D.  207, 
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seal,  was  held  not  to  be  binding  on  the  corporation. 
It  appeared,  on  appeal,  that  the  defendants,  an 
urban  authority,  verbally  directed  their  surveyor  to 
employ  the  plaintiff  to  prepare  plans  for  offices.  The 
plans  were  prepared  by  the  plaintiff,  and  the  de- 
fendants advertised  for  tenders  for  building  the 
offices  in  accordance  therewith,  but  when  these 
were  sent  in,  it  was  found  that  the  plaintiff^s  plans 
were  upon  too  expensive  a  scale,  and  the  intended 
offices  were  not  erected.  There  was  no  ratification 
under  seal  of  the  act  of  the  defendants'  surveyor  in 
procuring  the  plans.  At  the  trial  the  jury  found 
that  offices  were  necessary  for  the  purposes  of  the 
defendants,  and  the  plaintiff's  plans  were  neces- 
sary for  the  erection  of  the  buildings  for  which  they 
were  designed.  And  on  these  facts  (the  case  was 
decided  in  reference  to  the  Public  Health  Act, 
1875  (e)  ),  it  was  held  that,  notwithstanding  the 
statute,  the  plaintiff  could  not  recover,  on  the 
ground  that  the  defendants  were  a  corporation,  and 
that  the  contract  was  not  under  seal;  and  Brett,  L.J., 
in  his  judgment  said  : — (/)  "  I  think  it  is  clear  that 
the  Board  accepted  the  plans,  and  they  made  some 
use  of  them — ^that  is,  they  used  them  so  far  that 
they  allowed  them  to  be  inspected,  that  tenders 
might  be  made  upon  them.  But  that  is  not  a  bene- 
ficial user.  It  is  no  benefit  to  a  person  to  give  out 
plans  to  be  tendered  for,  if  no  tenders  are  made  upon 
them,  or  nothing  is  done  upon  such  tenders  as  are 
made.  Therefore  I  think  that,  though  the  plans 
were  accepted  and  pailially  used,  no  one  obtained 
any  real  benefit  from  them.  Therefore,  even  if  the 
doctrine  suggested  "  (t.  e.,  executed  consideration) 
"  had  a  real  existence,  and  if  the  Board,  and  the 
Board  alone,  were  the  persons  to  be  benefited,  which 
I  think  is  not  the  case,  even  then  the  Board  has  not 

ie)  38  &  39  Vict  c.  55. 

(/)  Hunt  T.  Wimbledon  Local  Board,  L.  R.  4  0.  P.  D.  58,  and  supra, 

I      fttt^EaianT.  Basker,  L.  K.  6  Q.  B.  D.  201  ;  29  W.  R.  398  :  re- 

Tened  oo  appeal,  29  W.  R.  597.     See  Arnold  t.  Mayor  of  PooU,  4  M. 

k  G.  860  :  and  cases,  ante,  p.  5,  et  teq. ,  as  to  bailding  contracts  by 

carpontioos. 


60  THE   ARCHITECT,   HIS  DUTIES  AND   LIABILITIES. 

had  snch  a  benefit  from  this  work  as  would  bring 
this  case  within  the  snggested  exception  to  the 
general  rule.  Therefore,  even  independently  of  the 
statute,  I  am  of  o])inion  that  the  plaintiff  cannot 
recover." 

So,  in  Paine  t,  Guardiant  of  Strand  Union  (ij),  a 
claim  for  making  a  plan  of  one  of  the  parishes  of  the 
union  vrns  disallowed,  on  the  ground  that  this  was 
not  a  contract  incident  to  tlie  purposes  for  which 
the  guardians  were  incorporated,  and  therefore  not 
within  the  exceptions  to  the  general  rule,  requiring 
contracts  by  a  corporation  to  be  under  seal. 
Ronmuem-  It  may,  in  the  next  place,  be  observed  that  the 
""h'teet.  ^^'^^  employing  of  a  professional  person  imphes  an 
undertaking  to  give  him  a  reasonable  remuneration, 
but  the  inference  may  be  rebutted  by  circum- 
stances (h). 

There  is  no  fixed  rule  regulating  the  payment  of 
architects,  hut  a  Schedule  of  Rules  and  Charges  is 
published  by  the  authority  of  the  Royal  Institute  of 
British  Architects  (i).  These  rules,  of  course,  cannot 
be  binding  on  the  parties  to  a  building  agreement, 
unless  they  specially  agree  that  the  charges  of  the 
architect  shall  be  in  accordance  with  those  autho- 
rised in  the  schedule. 

The  usual  remuneration  is  by  a  commission  of 
6  per  cent,  on  the  total  coat  of  the  work  executed 
from  the  architect's  designs,  but  a  modified  arrange- 
ment  is  usually  made  when  several  buildings  are 
erected  at  the  same  time  from  a  single  specification, 
and  one  set  of  drawings.  Half  this  commission  is 
payable  on  the  signing  of  the  contract,  and  the 
remainder  on  the  instalments  as  they  are  paid  to 
the  builder ;  but  an  architect  is  always  entitled  to 
payments  on  account  at  the  rate  of  6  per  cent,  on 
the  instalments  during  the  progress  of  the  build- 

(g)  Paint  r.  Guarduzm  0/  Strand  Union,  S  tj.  B.  3!fl  ;  10  Jot. 
SOS  :  15  L.  J.  M.  C.  S». 

(h)  Itiansoa  t.  SaOiit,  2  Mscq.  H.  L.  Ca.  80  :  and  see  TayUyr  r. 
Breirrr.  I  M.  &  S.  2S0  :  cf.  Bryant  r.  Plight,  StC&W.lU:  Bini 
T,  M-Gahtg,  2  C.  &  K.  707. 

(i)  See  the  rules,  poit. 
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ings.  These  charges  do  not  inchide  bills  of  quan- 
tities, or  any  additional  trouble  involved  by  special 
services  or  alterations  (j). 

The  remuneration  of  the  architect,  if  regulated  R«munera« 
by  contract,  may  be  made  contingent  on  the  hap-  *|^°  ^^' 
pening  of  a  certain  event,  and  he  will  not  be  en- 
titled to  make  any  charge  tmless  such  event  actually 
happens  (k) ;  or  it  may  be  subject  to  the  plans,  &c.,  f^^^^^l*^ 
being  previously  approved  of  by  the  employer  (Z),  in  of  plana  by 
which  case  no  right  to  payment  will  arise  tmtil  such  employer. 
approval  has  been  obtained. 

It  is  advisable  that  a  special  provision  or  stipula-  Ownership 
tion  should  be  inserted  in  the  agreement  as  to  the  ^^ 
ownership  of  the  plans ;  for  Rule  16  of  the  present 
schedule  of  the  Royal  Institute  of  British  Archi- 
tects merely  states  that,  "  in  respect  of  the  owner- 
ship of  drawings  and  specifications,  it  has  hitherto 
been  the  general  custom  for  the  architect  to  be 
paid  for  their  use  only,  those  documents  remaining 
his  property,**  But,  where  a  right  is  said  to  be 
dependent  upon  a  custom,  not  only  is  most  rigid 
proof  required  that  it  actually  prevails,  but  also, 
when  shown  to  exist,  it  must  be  reasonable,  and  this 
is  a  question  for  the  Court.  There  are  no  cases  in 
the  regular  Reports,  but  it  has  been  held  that,  sup* 
posing  a  custom  to  exist  that  the  architect,  in  the 
event  of  his  employment  being  put  an  end  to,  is 
entitled  to  be  paid  for  the  plans  and  retain  them, 
such  a  usage  is  not  a  reasonable  one  (m). 

The  public  profession  of  an  art  is  a  representa-  ^^J?  °^ 
tion  and  undertaking  to  all  the  world  that  the  pro-  ^^  ***^  °^ 


surveyor. 


(/)  Where  the  work  is  small  a  chaige  is  generaUy  made  by  time,  or 
hy  a  scale  ap  to  1 0  per  cent  See  further  as  to  the  architect's  remunera- 
tion, the  Schedule  of  Rules  published  under  the  sanction  of  the  Royal 
Institute  of  British  Architects,  pott, 

{k)  MoffaU  T.  LaurU,  15  G.  a  583 ;  1  Jur.  N.  S.  283  ;  24  L.  J. 
C.  P.  56  ;  see  this  case,  pott.  Chap.  8,  under  preliminary  plans. 

(0  Mofatt  T.  JHckmm,  13  C.  R  543  ;  17  Jur.  1009  ;  22  L.  J.  C.  P. 
i65;  see  this  eaae,  pott.  Chap.  8,  under  preliminary  plans. 

(m)  Ebdy  ▼.  jUTOowan,  reported  in  the  Times,  17th  November, 
1S70.  See  the  Schedule  of  Rules,  supra.  In  case  of  sketches  for  works 
aUodoned,  this  custom  is  recognised  by  the  office  of  Her  Majesty's 
Works  and  Public  Buildings, 
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fessor  possesses  the  requisite  skill  and  ability.  And 
when  architects  or  surveyors  are  employed,  although 
the  highest  possible  degree  of  skill  cannot  be  de- 
manded, yet,  there  is  on  their  part  an  implied  war- 
ranty that  they  are  reasonably  competent  to  the  task 
they  undertake  (n).  The  architect  is,  moreover, 
responsible  not  only  for  himself,  but  for  those  whom 
he  may  employ  under  him  (o). 

The  most  satisfactory  mode  of  determining 
whether  the  architect  has  exercised  proper  skill  is, 
to  show  by  evidence  whetlier  a  majority,  or  even  a 
moiety,  out  of  a  given  number  of  skilful  and  ex- 
perienced persons,  would  have  acted  as  he  has 
done  (p). 

Thus,  it  has  been  held  that,  where  one  holds 
himself  out  as  a  valuer  of  ecclesiastical  property, 
though  he  is  not  bound  to  possess  a  precise  or  an 
accurate  knowledge,  he  is  bound  to  bring  to  the 
performance  of  the  duty  which  he  undertakes  a 
knowledge  of  the  general  rules  applicable  to  the 
subject,  and  that  ordinary  degree  of  skill  and  know- 
ledge, which  would  reasonably  be  expected  from 
country  surveyors  and  valuers  (q). 
Where  Where  a  person  undertakes,  and  is  employed  in 

(tfchitect's  performing,  a  work  of  skill  and  labour,  and  fails 
nsdesw!  therein,  so  that  his  employer  derives  no  benefit  from 
the  work,  the  former  is  not  entitled  to  recover 
payment,  as  the  employer  buys  both  his  labour  and 
his  judgment,  and  he  ought  not  to  undertake  the 
work,  if  he  does  not  know  whether  he  can  succeed 
or  not  (r).  If,  therefore,  architects  or  surveyors 
make  estimates,  which  turn  out  to  be  ijicorrect  to  a 

(n)  Harmer  t.  Cornelius,  5  C.  B.  N.  S.  236 ;  28  L.  J.  C.  P.  85  : 
Dunmn  v.  BlundeU,  3  Stark.  6,  cited,  6  M.  &  P.  648  :  Pothier, 
Louage,  404,  No.  525.  Beeper  Jerriii,  C.  J.,  in  Jenkint  r.  Betkam, 
15  C.  B.  188. 

(o)  Lord  North's  Case,  Dy.  161  :  Macherry  v.  RavMayf,  9  C.  &  F. 
818.  The  principal,  in  most  instances,  has  no  remedy  direetlj  against 
the  sub-agent,  there  being  no  privity  between  them  ;  see  Cobb  y. 
Becke,  6  Q.  B.  930  :  Robbira  v.  FenneU,  11  Q.  B.  248. 

{p)  Chapman  v.  WalUm,  10  Bing.  63  ;  3  M.  &  Scott,  389. 

(9)  Jenkins  v.  Betham,  15  C.  B.  168 ;  1  Jur.  N.  S.  287  ;  24  L.  J. 
C.  P.  94. 

(r)  Per  Bayley,  J.,  in  Duncan  v,  BlundeU,  supra. 
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considerable  amount,  and  of  no  use,  through  their 
omitting  to  take  ordinary  precautions,  as  to  examine 
the  ground  for  the  foundation  of  the  work,  they  are 
not  entitled  to  recover  anything  for  plans,  specifica- 
tions, or  estimates  made  for  that  work  («).  And 
where  an  engineer,  (and  the  same  rule  would  of 
course  equally  apply  in  the  case  of  an  architect),  was 
employed  by  a  committee  for  erecting  a  bridge  and 
forming  a  road  to  it,  to  make  an  estimate  of  the 
expense,  he  was  held  bound  to  ascertain  for  himself, 
by  experiments,  the  nature  of  the  soil,  although  a 
person  previously  employed  by  such  committee, 
having  made  the  experiments,  gives  him,  by  their 
desire,  information  of  the  result  (/). 

If,  however,  the  incorrectness  of  the  estimate 
arises  from  inherent  dij£culties  in  the  work  itself, 
the  employer  will  not  be  relieved  from  the  obliga- 
tion of  payment  (u). 

It  is  a  principle  of  law  and  equity  that  an  agent  I^ealing* 
is  not  allowed  to  make  any  profit  out  of  the  agency,  ^^rchitect 
without   the  knowledge   and   consent  of  his  prin-  and  con- 
cipal,  beyond   his  proper   remuneration ;  and   any  tractor. 
sum  of  money,  so  obtained  by  an  agent  from  any 
other  source,  must  be  accounted  for  to  the  prin- 
cipal,  who    may  claim    it    as    money   received   to 
his  use  (x).     Where,  therefore,  an  engineer,   (and 
this  case,    again,  equally   refers   to   an   architect), 
entered   into    a   sub-contract  with   the  contractor, 
without  the  knowledge  or  consent  of  the  employer, 
it  was  held  that  any  surreptitious  dealing  between 

it)  Moneypenny  v.  IfarUand,  1  0.  &  P.  852  :  WhiUy  v.  L(yrd 
DSlon^  2  P.  &  F.  67  :  and  eee  Nddon  y.  Spooner,  2  F.  &  F.  613. 

(0  Moneypenny  v.  Uariland,  2  C.  &  P.  378.  See  Famsioortk  v. 
Garrard,  1  Camp.  38  :  S.  P.  Grountdl  v.  Lanib,  1  M.  &  W.  352  : 
Braeey  r.  Carter,  12  A.  &  B.  373  ;  as  to  defendant  reducing  damages 
hj  showing  work  was  improperly  done,  or  bringing  an  action  for 
BegligeDoe,  and  see  cases,  pott.  Chap.  X. 

{U)  Addison  on  Contracts  (7th  ed.),  678. 

(.r)  Morrison  v.  Thompson,  L.  R.  9  Q.  B.  480  ;  43  L  J.  Q.  B.  215  ;  • 
Gnat  Western  Insurance  Co.  v.  Cunl^e,  L.  R.  9  Ch.  525  ;  43  h.  J. 
C.  741 ;  Hay's  Case,  L.  R.  10  Ch.  693  ;  44  L.  J.  C.  721  ;  Carlings 
dwe,   L    K.    1   Ch.  n.    115.      See  per  Cairns,   L.C.,  in  Parker  v. 
Miukauta,  L.  R.  10  Ch.  118  ;  44  L.  J.  C.  425. 
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Undifl- 

closed 

engago- 

ment  by 

architect 

with 

employer. 


one  principal  to  a  contract  and  the  agent  of  the 
other  principal  is  a  fraud,  and  entitles  the  defrauded 
principal  to  have  the  contract,  which  was  entered 
into  without  his  knowledge  or  consent,  rescinded, 
and  to  refuse  to  proceed  with  it  in  any  shape  {y). 

So,  on  the  other  hand,  the  architect  should  not, 
without  the  knowledge  of  the  huilder,  enter  into  a 
contract  or  engagement  with  the  employer.  If, 
besides  tlie  contract  between  the  employer  and  the 
builder,  there  is  a  contract  between  the  employer 
and  the  architect,  not  communicated  to  the  builder, 
that  the  outlay  shall  not  exceed  a  given  sum,  and 
the  builder  is,  by  the  contract,  subject  to  the  orders 
of  the  architect  as  to  what  works  he  shall  execute ; 
this  agreement  is  not  binding  upon  the  builder,  and 
such  restriction  of  the  architect's  authority  by 
contract,  as  agent  for  the  employer,  cannot  in  any 
respect  prejudice  the  builder's  rights  (z).  And,  in 
order  to  enable  the  employer  to  claim  the  benefit  of 
a  proviso  that  the  architect  was  to  arbitrate  in  all 
matters  between  him  and  the  builder,  it  is  essential 
that  the  fact  of  such  a  contract  between  himself  and 
the  architect,  as  above  mentioned,  should  have  been 
commimicated  to  the  builder,  and  distinct  notice  of 
such  an  engagement  given  to  him  previously  to  his 
entering  into  any  contract,  as  otherwise  the  architect 
would  be  put  in  a  position  of  undue  bias  (a).  If, 
however,  the  builder  was  aware  of  the  agreement 
between  the  architect  and  his  employer,  and  of  the 


(y)  Panama  aiyd  South  Pacific  Tdesrrapk  Co.  v.  India  Rubber,  «frc , 
Telegraph  Works  Co,,  L.  R.  10  Ch.  515,  527  ;  45  L.  J.  Ch.  121  :  and 
see  CutUr  v.  Powell^  2  Sm.  L.  C.  1  :  PlanchS  t.  Colbum,  8  Bing. 
14  :  Palmer  t.  Temple,  9  A  &  K  508  :  Key»  v.  ffartoood,  2  C.  B, 
905 :  PawUy  v.  TumbuU,  3  GKff.  70  ;  Ex  parU  James,  8  Ves.  337  : 
Randall  t.  ErringUm,  10  Ves.  423 :  Central  Railtoay  Company  of 
Venezuela  r.  Kuch,  L.  R.  2  H.  L.  99  :  Imperial  Mercantile  CredU 
Association  y.  Coleman,  L.  R.  6  H.  L.  189  :  Dunne  v.  English,  L.  R. 
18  Eq.  524  :  and  see  Rawlins  y.  Wickham,  3  De  Q.  &  J.  304  :  Xtiui* 
say  Petroleum  Co.  y.  Burd,  L.  R.  5  P.  C.  221. 

(z)  Kemp  Y.  Rose,  1  Giff.  258  :  KimJberUy  y.  Dick,  L.  R.  13  Eq.  1 ; 
41  ll  J.  Ch.  38  ;  and  see  other  cases,  post.  Chap.  IX.,  imder  *'  Certifi* 
cates." 

(a)  KimJberUy  ?.  Dick,  supra. 
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fact  of  the  architect's  interest  in  consequence,  the 
builder  would  be  bound  (b). 

An  arrangement  by  which  an  architect  is  merely  Architect's 
employed  to  prepare  plans  is  an  ordinary  contract  *"*^o"<^y* 
for  fixed  services  at  an  agreed  amount  of  remunera- 
tion, and  no  question  of  his  authority  can  in  this 
case  arise. 

WTiere  an  architect  is  engaged  to  superintend  the 
erection  of  the  works,  he  becomes  the  agent  of  the 
employer  generally  for  all  purposes  within  the  con- 
tract connected  with  the  erection  of  the  building  (c), 
and  the  ordinary  rules  as  to  the  rights  and  duties  of 
agents  of  a  general  character,  and  having  a  recognised 
apparent  authority  incident  to  their  character,  will  be 
appUcable.  His  authority  may  be  either  expressly 
given,  or  inferred  from  the  acts  of  his  supposed  em- 
ployer. When  it  is  expressly  given  there  can  be  no 
doubt  as  to  its  extent,  except  from  the  uncertainty 
of  words  employed  in  delegating  it(d).  When,  how- 
ever, it  is  to  be  inferred  from  the  conduct  of  the 
employer,  that  conduct  furnishes  the  only  evidence 
of  its  extent,  as  well  as  of  its  existence ;  and  in 
solving  all  questions  on  this  subject,  the  general 
rule  is,  "  that  the  extent  of  the  agent's  authority  is 
(as  between  his  employer  and  third  parties)  to  be 
measured  by  the  extent  of  his  usual  •  employ- 
ment "  (e). 

The  architect,  as  a  general  agent,  therefore,  has 
the  full  apparent  authority  due  to  his  position,  and 
the  employer  is  bound  by  his  acts  within  that  au- 
thority, notwithstanding  special  instructions  re- 
stricting that  authority  which  are  not  known  to  the 

{h)  SeoU  T.  Corporation  of  Liverpool,  8  De  G.  &  J.  334  ;  28  L.  J. 
Ch.  230.     See  /kw«,  p.  94. 

(()  Kimberlejf  r.  IHck^  L.  R.  13  Bq.  17 ;  and  see  Scrivener  v. 
P«*,  18  C.  B.  N.  S.  785  ;  L.  R.  1  C.  P.  715,  Kx.  Ch.  ;  as  to 
the  architect's  authority  to  order  "quantities,"  jxw^,  Chap.  8.  And 
tee  fWfT,  p.  67. 

[k)  Sm.  Merc.  Law  (9th  ed.),  107,  et  aeq.  As  to  when  an  express 
aathohtj  may  be  enlarged  by  one  implied  from  employment,  see  Pole 
T.  Lrask,  29  L.  J.  Ch.  888. 

(«)  See  Sm.  Merc.  Law,  120^  etteq.,  as  to  law  generally  on  rights 
ud  daties  between  principal  and  agenU 
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builder  (/).     Where  the  terms  of  the   agreement 
between  the  employer  and  the  builder  are  general, 
and  do  not  define,  or  only  in   part,  or  indistinctly 
define  the  nature  and  extent  of  tlie  architect's  au- 
thority, there  are  no  cases  showing  what  will  be 
implied,  and  in  the  absence  of  specific  instructions, 
it  is  the  architect's  duty  to  pursue  the  accustomed 
course,  w^hich,  if  reasonable,  the  Court  will  support. 
But  where  the  limits  of  the  architect's  authority 
ai'e  clearly  set  out,  as  is  usually  the  case,  by  express 
terms  in  the  agreement  between  the  emplo3'er  and 
the  builder,  the  authority  must  be  strictly  followed, 
as  an  employer  will  not  be  liable  for  the  acts  of  the 
architect  unless  the  authority  be  duly  pursued  by 
him  (g).     At  the  same  time,  the  Courts  are  so  far 
liberal  in   construing  authorities  given  to  agents, 
that  they  will  hold  them  to  include  permission  to 
use  all  necessary,  or  even  usual  means,  of  carrying 
the  main  intention  of  the  principal  into  eflfect  in  the 
best  manner  (ft). 
Agreement      In  an  agreement  by  an  architect  on  the  part  of 
^  archi-    jjig  principal,  for  building  a  house,  &c.,  the  principal 
pftrt  of  em-  ^iU  be  bound  although  no  special  authority  to  make 
ployer  for    the  Specific  contract  be  proved,  so  that  the  general 
building,     authority  be  sufficient  to  comprehend  the  terms  of 

the  agreement  (i). 
Architect's      The   extent   of  the   architect's   power  over    the 
builder,  and   otherwise,  under  agreements  making 
his  certificate  a  condition  precedent  to  pa3'ment,&c., 
will  be  seen  in  a  future  chapter  (j).    When  dealing 

• 

(/)  Kimherley  t.  Dicky  supra.  See  poat^  p.  162,  as  to  order  fw 
*' extras." 

{g)  Byles,  J.,  in  Parhes  v.  PrescoU,  L.  R.  4  Ex.  182,  citing  Bacon's 
Maxims  16,  **  Mandata  licita  recipiant  strictam  interpretationem  sed 
illicita  latam  et  extensam." 

{k)  Richardson  v.  Anderson^  1  Camp.  43  n.  :  Johnson  v.  Kershaw^ 
L.  R.  2  Ex.  82  :  Ireland  v.  Livingston,  L.  R.  2  Q.  B.  99  ;  76.  5  Q.  R 
516 ;  lb.  5  H.  L.  896.  But  see  Robinson  v.  MdUU,  L.  R.  7  H.  L. 
802 ;  S.  C.  lb.  5  C.  P.  646  ;  lb.  7  C.  P.  84. 

(t)  HaU  y.  HoU,  2  Veni.  322  ;  3  P.  Wms.  223  :  S.  C.  Duchess 
of  Marlborough  v.  Strong,  5  Vin.  Ab.  533  ;  2  Eq.  Oa.  Ab.  19,  pi.  11  ; 
1  Brow.  P.  C.  175.  See  Penn  t.  Harrison,  3  D.  &  E.  767  :  Wyatt  v. 
Alarq.  Bertford,  3  East,  147. 

(^5  Post,  Chap.  9  ;  and  see  Stevenson  y.  Watson,  L.  R.  4  C.  P.  D. 
148,  zxidpostf  p.  89,  as  to  the  architect's  position  as  an  arbitrator. 
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with  the  subject  of  "  Extras  *'  we  shall  have  to  con-  Authority 
sider  how  far  the  architect  is  authorized  to  order  alterations 
alterations  or  additional  work  during  the  progress  of  and 
the  building  (A).  additions. 

It  is  a  general  rule,  which  applies  to  architects,  Architect 
that,  wherever  authority  involves  a  trust  or  discre-  ^"^te 
tion,  an  agent  cannot  delegate  it  to  another,  without  authority. 
a  special  authority  to  do  so ;  as  expressed  by  the 
maxim,    **  Delegata  potestas    non  potest  delegari," 
For,  where  a  man  employs  an  agent,  relying  upon 
his  peculiar  aptitude  for  the  work  entrusted  to  him, 
it  is  not  competent  to  that  person  to  delegate  the 
tnist  to   another  (I).      But  this  rule  must  be  dis-  Distinction 
lingoished  from  cases  where  he  does  not  so  much  between 
delegate  his  agency  as  exercise  a  power  impliedly  rule  and 
contained  in  his  appointment;  in  doing  which,  he  ^'^^^^^^/^^ 
must  act  with  precaution,  and  not  exceed  what  is  hn^Hediy 
proper  under  the  circumstances  of  the  case,  and  given. 
warranted   by  the  usage.     An  architect  might  be 
justified  in  retaining  a  surveyor  to  take  out  quan- 
tities, but  he  could  not  delegate  the  whole  of  his 
duty.     So,  where  an  architect  was  employed  to  draw 
a  specification,  and  he  employed  a  surveyor  to  talce 
oat  the  quantities,  the  Court  decided  that  the  sur- 
veyor, though  he  had  no  communication  with  the 
employers,  might  sue  them  for  compensation,  having 
first  proved  that  the  architect,  in  employing  him,  had 
acted  in  accordance  with  the  custom  ;  **  for,**  said  the 
Lord  Chief  Justice,  "tn  contractibus  tacite  insunt 
qua  9unt  maris  et  consuetiidinis''  {in). 

It  should  here  be  observed  that  the  clerk  of  the  Clerk  of 
works  is    the   person   chosen   by  the  architect  to  ***®  ^^rks. 
superintend  the  work,  and  to  see  that  the  materials 
and  labour  are  of  the  nature  shown  in  the  drawings 
or  specified  and  described  in  the  agreement.     He  is 

\Jk)  See  pottf  Chap.  15  :  Rtx  ▼.  PetOy  1  Y.  &  J.  37  :  Cooper  t.  Lang* 
dM,  9  M.  &  W.  60 ;  1  n.  N.  S.  392. 

Kl)  Per  Williams,  J.,  in  Hemming  t.  Hale,  7  C.  B.  N.  S.  498  ;  see 
» Co.  75  {b) ;  Combea  Case :  Coles  v.  Trtcothick,  9  Yes.  236,  251, 
252. 

(a)  JfooA  ▼.  Ouardiant  of  Witney  Unions  3  Bing.  N.  C.  817. 
See  pof<,  Chap.  Sj  as  tp  architect  ordering  **quaatitie8." 


68  THE  ARCHITECT,   HIS   DUTIES   AND   LIABILITIES. 

the  medium  through  whom  the  orders  of  the  archi- 
tect are  conveyed  to  the  builder;    but  he  has  no 
authority  to  make  any  alterations  or  changes  in  the 
work  without  the  written  instructions  of  the  architect. 
Architect        If  an  architect  orders  materials  or  does  some  act 
*^th ^  t      professing  to  contract  for  the  employer,  he  impliedly 
authority    warrants  to  the  other  contracting  party  that  he  in 
liable  to     fact  possesses  the  authority  he  assumes  to  exercise ; 
action  for    ^^^  |jg  becomes  liable  to  an  action  for  the  breach  of 
warranty  of  such  warranty.     "  The  obligation  arising  in  such  a 
authority,    case  is  well  expressed  by  saying  that  a  person  pro- 
fessing to  contract  as  agent  for  another  impliedly,  if 
not  expressly,  undertakes  to  or  promises  the  person 
who  enters  into  such  contract  upon  the  faith  of  the 
professed  agent  being  duly  authorized,  that  the  au- 
thority which  he  professes  to  have  does  in  point  of 
^*^  ^'     fact  exist  "  (n).   If  he  know  at  the  time  that  he  does 
tion.  ^ot  possess  the  authority,  he,  of  course,  would  be 

liable  to  a  claim  for  the  damages  caused  by  the  false 
representation  (o).  Where  an  architect  represented 
to  a  builder  that  he  had  authority  to  order  certain 
building  materials,  and  he  had  no  authority,  he  was 
held  to  be  liable  to  the  builder  for  their  value, 
whether  the  representation  was  fraudulently  or  bond 
fide  mtide{p);  and  the  builder  also  recovered,  as 
damages,  the  costs  of  an  action  against  the  supposed 
employer,  which  had  failed  for  want  of  the  authority 
to  bind  him,  such  action  being  the  direct  conse- 
quence of  the  assertion  of  the  architect  that  he  had 
such  authority  (q). 


(n)  Per  Cur.  in  CoOen  v.  Wru/ht,  7  E.  &  B.  801  ;  27  L.  J.  Q.  B. 
215  ;  and  see  cases  under  Thomson  v.  Davenport,  2  Sm.  L.  C.  (7th 
ed.)  380,  381,  382  :  Simona  v.  PcUckfU,  7  E.  &  R  668  ;  26  L.  J.  Q. 
B.  196  :  Pow  V.  DavU,  1  E.  B.  &  S.  220;  30  L.  J.  Q.  B.  257  ; 
Hughes  v.  Uraeme,  33  L.  J.  Q.  B.  336. 

(o)  See  Lewis  v.  Nicholson,  18  Q.  B.  503  ;  21  L.  J.  Q.  B.  811  : 
Je7iMns  V.  Butchinson,  13  Q.  B.  744  :  Kilner  v.  Biueter,  L.  R.  2  C. 
P.  174  ;  86  L.  J.  C.  P.  94  :  as  to  agent  being  liable  <m  contract 
where  no  principal  in  existence. 

( p)  Bandell  v.  Trimen,  18  C.  B.  786  ;  25  L.  J.  C.  P.  307. 

Iq)  Ibid.  ;  and  see  CoUen  v.  WrUjhi,  7  E.  &  B.  301  ;  27  L.  J.  Q. 
B.  215  :  Hughe»  v.  Graeme,  83  L.  J.  Q.  B.  836  :  SjpecUling  t. 
Nevell,  L.  E.  4  0.  P.  212 ;  38  L.  J.  C.  P.  133. 
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"Where  there  is  a  question  arising  upon  the  pro-  Joinder  of 
fessed  authority  of  the  architect,  it  would  now  be  ^^^^^.^ 
competent  for  the  builder  or  person  carrying  out  the  pioyer  as 
order  of  the  architect  to  join  both  the  alleged  prin-  defendants. 
cipaland  the  architect  in  the  same  action,  and  claim  ^ 
a  remedy  in  the  alternative;  against  the  one  as  prin- 
cipal, if  the  architect  had  authority  to  bind  him,  and 
against  the  architect,  if  he   acted  without   autho- 
rity («).    And  an  architect,  charged  upon  a  contract,  indemnity 
or  for  any  other  act,  upon  his  own  personal  liability,  of  arcbi- 
may  serve  upon  his  employer  a  notice  of  claim  to  *®^*' 
indemnity  for  that  act,  and  thereby  make  him  a 
party  to  the  proceedings  (t). 

Contracts,  which  have  for  their  object  some  per-  what  pay- 
formance  or  matter  which  is  strictly  personal  to  the  menta  are 
parties,  are,  in  general,  construed  as  made  upon  the  ^^on^th 
implied  condition  that  the  contracting  parties  shaU  of  archi- 
live  long  enough  and  continue  practically  capable  tect. 
to  perform  the  contract.     The  contract,  therefore, 
of  an  architect  is  discharged  by  his  death,  by  in- 
capacity from  illness  or  by  the  act  of  God,  and  does 
not  survive  to  or  against  his  representative  (u).  So,  if 
there  was  a  special  contract  to  do  particular  work  for 
a  certain  sum,  the  representative   of  the   deceased 
architect  could  not,  if  the  work  was  not  entirely 
performed,  recover  any  payment.     But  the  death  of  Inst^l- 
the  architect  does  not  discharge  a  vested  right  of^^y^^^ 
action  accrued  under  a  contract.     Thus,  under  a  due. 
contract  by  an  engineer  to  complete  certain  work 
in  a  fixed  time  for  a  sum  of  money  to  be  paid  in 

(8)  Jadicatiive  Act,  1875,  Order  XYI.  6  :  Bonchmu  Ry.  Co,  y. 
L^nrt  and  Tucker,  L.  R.  2  Ex.  D.  801  ;  46  L  J.  Ex.  891. 

(n  Jadicatare  Act,  1875  ;  Order  X\l.  18.  Per  Cur.  in  Adammn 
T.  Jarvu,  4  Bing.  72.  See  Dugdale  v.  lovenng,  L.  B.  10  0.  P.  196  ; 
44  L  J.  0.  P.  197. 

(«)  ffaU  T.  fVrigU,  R  R  &  E.  766  ;  29  L.  J.  Q.  B.  43  :  Taylor 
T.  CMwell,  3  B.  ft  S.  835  ;  32  L.  J.  Q.  B.  167.  Per  Parke,  B.,  in 
WUU  T.  Murray,  4  Exch.  866.  As  to  the  effect  of  his  bankruptcy,  see 
per  F^rke,  B.,  in  Gibum  r.  CarnUhers,  8  M.  &  W.  321,  333  :  Emden 
r.  Carte,  L.  R.  17  Ch.  D.  768.  And  see  Beckham  v.  JJrake,  2  H.  L 
C.  579 :  Williams  ▼.  Ckambers,  10  Q.  B.  337  :  WkUmore  v.  Gilmore, 
12  M.  &  W.  808  ;  8  Jur.  672 ;  as  to  contracts  requiring  the  bankrupt's 
pettcmal  skill  and  labour. 


r 
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instalments,  he  having  died  after  some  instalments 
had  accrued  due,  but  before  the  time  for  completion 
of  the  works,  it  was  held  that,  though  the  contract 
was  dissolved  and  the  work  incomplete,  his  executor 
was  entitled  to  recover  the  sums  then  due  {w). 

{w)  Stubbt  V.  Uolywea  Ry.  Co.,  L.  R.  2  Ex.  811 ;  86  L.  J.  Ex. 
166. 
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CHAPTER    VIII. 

PRELIMINARr   DRAWINGS,   BILLS    OF    QUANTITIES, 
SPECIFICATIONS,    AND    TENDERS. 

There  are  certain  steps  preceding  the  execution 
of  the  contract  to  huild  which  are  now  to  be  con- 
sidered, viz.,  Preliminary  Drawings,  Bills  of  Quan- 
tities, Specifications,  and  Tenders. 

Preliminary  plans  are  either  made  subject  to  a  Prelimi- 
special  contract  for  that  purpose,  or,  usually,  in  the*  ^^  ^^^^' 
case  of  public  competitions,  to  the  terms  of  the 
advertisement;    the    latter    mode    will,    therefore, 
require  no  further  consideration. 

If  an  architect  agree  to  prepare  such  probationary  Plans  to 
plans  and  drawings  as  the  employer  should  approve  ^l^^  ^f 
of,  and  he  fail  to  obtain  such  approval,  he  will  have 
no  cause  of  action  (a) ;  and,  if  no  time  is  fixed  within 
which  the  plans  are  to  be  finished,  the  presumption 
will  be  that  a  reasonable  time  was  intended,  and 
the  question  whether  a  reasonable  time  has  elapsed 
will  be  for  the  jury  (6). 

Jervis,  C.J.,  in  Moffatt  v.  Dickson  (c),  considered 
"  probationary  drawings  "  to  mean  "  drawings  to  be 
approved  of  by  all  the  requisite  parties."  In  this 
case  the  plaintiff  was  to  prepare  the  requisite  pro- 
bationary drawings  for  the  approval  of  a  committee 
of  a  County  Lunatic  Asylum.  Three  sets  of  plans 
were  sent  in  on  separate  occasions  by  the  plaintiff, 
and  were  respectively  rejected.  The  defendants, 
amongst  other  things,  pleadeli  that  a  reasonable 

(«)  McS^att  T.  Dickson,  22  L.  J.  C.  P.  265  ;  13  C.  B.  543  ;  17  Jur. 
10O9.    See  aiUe,  p.  61. 
(6)  BwrUm  r,  Griffithi,  11  M.  &  W.  817. 
(e)  22  L.  J.  C.  P.  269. 
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time  had  elapsed  for  the  plaintiff  to  prepare  the  re- 
quisite probationary  drawings  for  the  approval  of  the 
committee,  and   that  the  plaintiff  prepared  divers 
drawings  which  were  not  approved  of  by  the  com- 
mittee, but  were  rejected  by  them.     A  verdict  was 
Rijglit  to      directed  by  the  Court  for  the  defendant.    When  the 
batloDM^    case  came  again  before  the  Court,  on  argument  as  to 
plans.         whether  the  above  plea  was  a  good  answer  to  the 
declaration,  Jervis,  C.J.,  said : — (d)  '*  I  think  the 
fair  construction  of  the  conti*act,  therefore,  is  this  : — 
I  will  take  a  sura  of  money  for  doing  all  the  work, 
but  I  will  run  the  chance  of  my  plans  being  ac- 
cepted ;   if  they  are  not  approved  of,  then  I  am 
estopped,  and  I  am  not  to  be  paid.    I  am  to  prepare 
the  requisite  drawings  for  your  approval,  of  which 
term  I  understand  the  meaning  is,  j'ou  are  to  ap- 
prove of  them.   If  you  do  approve  of  the  plans,  then 
I  am  to  prepare  further  drawings  and  receive  the 
money;    but  if  they  had  a  right  to  reject  them 
there  is  no  agreement  to  pay  anything,  and,  there- 
fore, no  action  will  arise  on  the  contract.     Whether 
this    arises   upon    the    declaration    or    upon    the 
plea  it  is  unnecessary  to  say.     Possibly  in  strict 
construction,    the    plaintiff  ought    to    have    gone 
on  to  say  that  he  prepared  the  requisite  drawings, 
and  that  they  were  approved  of,  to  give  him  a  right 
to  succeed,  if  I  am  right  in  my  view  of  the  case. 
Whether  it  is  in  the  declaration  or  not,  it  is  supplied 
by  the  plea,  because  they  say,  though  you  did  pre- 
pare drawings,  for  approval  we  rejected  them,  and 
in  my  opinion  they  had  a  right  to  reject  them.  Upon 
that  ground,  therefore,  without  touching  the  other 
points  of  the  case,  I  think  this  rule  ought  to  be 
discharged.'* 
Plan  The  contract  in  the  above  case  is  not  unlike  one 

rcontin^   in  ah  action  in  which  the  same  person  was  plain- 
gency.        tiff  (e) ;  but  there  the  architect  was  to  be  paid  onlj 
on  a  contingency,  and  there  was  no  question  as  to  the 
approval  of  the  plans  by  the  employers.     This  case 
makes  it  clear  that,  where  an  architect  enters  into 

(d)  22  L.  J.  C.  P.  272. 

{e)  MoffaU  v.  Lawrie,  2i  L.  J.  C.  P.  56 ;  15  C.  B.  583 ;  1  Jar. 
N.  S.  288. 
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an  agreement  to  give  his  services  without  making  any 
charge  except  upon  certain  events  happening,  when 
he  is  to  be  appointed  architect,  or  is  to  receive  re- 
muneration, although  he  may  have  given  his  services, 
he  will  not  be  entitled  to  make  a  charge  if  the  ex- 
ceptional case  of  a  right  to  payment  for  the  services 
in  question  has  not  arisen. 

The  facts  were  shortly  as  follows : — An  agi-ee- 
ment  was  made  between  an  architect  and  a  land- 
owner ;  the  former  agreed  to  lay  out  certain  land 
for  building  purposes,  and  to  make  all  the 
requisite  plans,  on  the  condition  that  he  should 
make  no  charge  for  such  services,  but  that,  in 
the  event  of  the  land  being  disposed  of  for  build- 
ing purposes,  he  should  be  appointed  the  architect ; 
and  if  the  landowner  wished  to  dispense  with  the 
architect's  services  at  any  time,  he  was  to  be  at 
Uberty  to  do  so,  on  remunerating  him  for  his  time 
and  trouble  in  making  the  preparations.  The 
architect  prepared  all  the  plans,  according  to  the 
agreement,  but  the  land  was  not  disposed  of  for 
building  purposes ;  and  after  the  death  of  the  land- 
owner his  executors  put  it  out  of  their  power  to 
dispose  of  any  part  of  the  land  for  building  purposes. 
The  Court  held,  upon  the  architect  claiming  to  be 
paid  for  making  the  preparations  for  building,  that 
he  was  not  entitled  to  recover,  as  there  was  no 
understanding  on  the  part  of  the  landowner  to 
dispose  of  the  land  for  building  purposes  onl}^ ;  and, 
the  land  not  having  in  fact  been  so  disposed  of,  the 
architect  was  not,  according  to  the  contract,  to  be 
remunerated.  And  it  further  appears  fropi  this  case 
that  even  if  the  testator,  in  his  lifetime,  had 
changed  his  mind  and  sold  the  land  for  purposes 
other  than  building,  the  plaintiff  would  have  no 
ground  of  complaint  at  all  (/).  It  seems  that,  Accepfcan<r« 
in  an  action  by  an  architect  whose  plans,  after  ^^  v}^^^ 
having  been  accepted,  are  rejected  on  the  ground  ^^^^J" 
that  the  work  cannot  be  done  for  the  amount  of  being  near 
his  estimate,  it  is  for   the  jury  whether  it  is   an  »ctuai  cost. 

(/)  Ibid,,  24  L.  J..C.  P.  59. 
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express  or  implied  condition  of  the  contract,  that 
the  estimates  shall  be   reasonably  near  the  actual 
cost  (g). 
Special  It   is,  therefore,   advisable  that  all  agreements 

agreement  should  clearly  set  out  the  terms  upon  which  pro- 
batioiMuy  bationary  drawings,  &c.,  are  to  be  provided;  and  if 
drawings  it  is  intended  that  the  architect  should  make  a 
advisable,  charge  for  such  preliminary  work  under  any  circum- 
stances, or,  in  any  event,  for  work  actually  done, 
a  special  clause  should  be  inserted  to  that  effect 
Usual  fee  In  the  absence  of  an  agreement,  the  usual  fee  paid  to 
if  work  the  architect  for  work,  which  is  subsequently  aban- 
abandoned,  ^oued,  is  2^  per  cent,  on  the  estimated  cost  (ft). 
Taking  "  Taking  out  the  quantities,"  or  a  "  bill  of  quan- 

out  tiie  tities,"  is  the  usual  mode  of  obtaining  tenders  (i); 
quantities.  ^  schedule  of  the  items  of  materials  and  workman- 
ship is  made,  and  copies  are  supplied  to  the 
various  competitors  for  pricing.  A  single  "  quan- 
tity surveyor "  is  in  general  employed ;  but  two 
surveyors  are  frequently  appointed  when  the  works 
are  extensive,  one  by  the  employer,  and  the  other 
by  the  builders  who  intend  to  furnish  tenders. 

Bills  of  quantities  are,  sometimes^  made  part  of  the 
contract,  in  which  case  the  contract  usually  consists 
of  the  agreement,  the  building  conditions,  the  specifi- 
cation, the  drawings  and  bill  of  quantities. 
Schedule         A  schedule  of  prices  is  a  statement  of  the  valnea 
of  pnces.     Qf  Ujg  materials  and  labour;  it  is  made  a  schedule  to 
the  building  contract  where  the  bill  of  quantitiei 
does  not  form  part  of  the  contract ;  in  which  case  i1 
should  always  be  suflSciently  comprehensive  {j ). 
Implied  If  the  agreement  does  not  provide  in  what  manner, 

authority  ^^^  ^y  whom,  the  expenses  incurred  in  taking  ouJ 
to  employ  the  quantities  are  to  be  paid,  it  may  be  shown,  i 
surveyor  to  accordance  with  the  rule  that  extrinsic  evidence  < 
**^®  f.°*     custom  and  usage  is  admissible  to  annex  incident 

quantities.  ^ 

(g)  See  per  Oookbum,  C.  J.,  in  Nelum  t.  8po<mer,  2  F.  &  F.  613. 

{h)  See  Schedule  of  R.  I.  B.  A.  post. 

(i)  The  council  of  the  Royal  Institute  resolved  in  1874  thst  th 
whole  question  of  the  employment  of  quantity  surreyoTB  dtrnv^^ 
much  further  consideration. 

{j)  See  (he  Precedents,  post. 
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I : : 

(  to  written   contracts   in  matters   with   respect  to 
f  which  thej  are  silent  (k),  that  the  architect,  who  is 
I  retained  to   prepare  the  plans   and   specifications, 
has  an  implied  authority  to  employ  a  surveyor  to 
take  out  the  quantities,  as  agent  for  the  employer. 
It  appears  to  be  the  custom  that  the  employer  is 
liable  if  the  work   is    abandoned,    or    an  entirely 
f  independent  plan  is  adopted ;  but  if  the  *'  quanti- 
ties," or  any  modification  of  them,  are  subsequently 
used,  the  builder  who   is  employed  to   carry  out 
the  plans   is    directly   liable    for    the    surveyor's 
fees. 

An  illustration  of  this  rule  as  far  as  regards  the  Liability  of 
liabiUty  of  the  employer  will  be  found  in  Moon  v.  employer 
» Giutrdian$  of  Witney  Union  (i) ;  there  the  defendants  titiX*** 
employed  an  architect  to  draw  the  plans  and  speci- 
fication of  a  building  proposed  to  be  erected.  The 
architect  employed  the  plaintiff,  a  surveyor,  to 
make  out  the  quantities ;  which  work  was  to  be  paid 
for  by  the  successful  competitor  for  the  building 
contract.  The  defendants  refused  to  allow  the 
building  to  proceed ;  the  jury  found  that  there  was 
a  usage  in  the  trade  for  architects  or  builders  to 
'  have  the  quantities  made  out  by  surveyors ;  and  it 
was  held  that  the  defendants  were  liable  to  the 
plaintiff  for  making  out  the  quantities.  The  contract 
was  considered  by  the  Court  to  be  a  conditional 
one ;  under  which,  it  was  arranged  that  the  expenses 
of  making  out  the  quantities  should  be  paid  by  the 
successful  competitor,  if  any ;  but,  if  by  the  act  of 
the  defendants,  there  should  be  no  competitor,  then, 
that  the  work  which  was  done  by  their  authority, 
ahould  be  paid  for  by  them.  But  it  should  be  ob- 
served that  the  Court  in  this  case  was  to  some  extent 
influenced  by  the  particular  circumstances. 

On  the  other  hand,  if  the  performance   of  an  Liability  of 
accepted  contract  is  prevented  by  the  act  of  the  ^wii^^w.'^^ 

I         ^  x-  ./  quantitiei. 

(i^)  Paike,  &,  in  EttUm  t.  Warren,  1  M.  &  W.  474  :  and  notes  to 
'  WiggUtworik  ▼.  Dofluon,  Doug.  201 ;  1  Sm.  L.  C.  (7tb  ed.)  606. 

H)  Mam  T.  Ouardiaiu  of  WUnty  Union,  8  Bing.  N.  G.  814.  See 
Ti^  T.  HaU^  4  Ir.  R.  G.  L.  467,  where  the  custom  of  the  building 
teds  as  to  takisg  out  qnaiititMi  was  considered. 

■  2 
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builder  employed  to  carry  out  the  work,  he  will  be  h 
liable  to  the  surveyor  for  his  fees  in  taking  out  the 
quantities. 

So,  where  a  builder  contracted  with  a  survej'^or, 
that  if  he  would  supply  the  quantities  for  a  cer- 
tain projected  building,  he,  the  builder,  would,  if  he   ' 
were  accepted  as  the  contractor,  pay  the  surveyor  | 
for  the  same  out  of  the  first  instalment ;  and  the  • 
quantities  were  furnished,   but  the  builder  subse- 
quently abandoned   the  building  contract ;  it  was 
held,  (1)  that  it  was  implied  that  the  builder  should 
duly  proceed  with  the  building  contract ;  (2)  that, 
performance   of   his   contract    with    the    surveyor 
having  been  rendered  impossible  by  his  own  act,  he  1 
was  bound  to  pa}'  the  surveyor  for  the  quantities 
furnished;    and   further   that   it  was  not  a  condi- 
tion precedent  that  the  first  instalment  should  be 
previously  paid  (m). 
No  guaran-      It  is  a  rule  that  the  mistake  of  a  party  in  some 
tee  by        fj^^^   ^j.  circumstaucc  collateral   to   an   agreement, 
of  accuracy  though  it  may  have  induced  him  to  make  the  agree- 
of  the  bill   ment,  yet  if  it  do  not  enter  into  the  agreement  as 
of  quanti-   j^iatter  of  stipulation  or  warranty,  and  if  the  other 
party  be  not  implicated  in  any  way  in  the  mistake, 
is   wholly  immaterial   to   the  validity  at  law,  and 
cannot  be  alleged  in  avoidance,  of  the  agreement ;  and 
where  a  builder  entered  into  a  contract  for  work 
according  to  a  plan  and  specification,  upon  an  erro-  | 
neous  statement  of  the  quantities,  which  had  been  ] 
taken  out  by  the  architect ;  it  was  held  that  he  had  I 
no  claim  for  more  than  the  contract  price,  in  respect  j 
of  extra  quantities  of  materials  used  beyond  what  ' 
he  had  supposed  would  be  necossary ;  inasmuch  as  l 
the  architect  had  not  acted  as,  agent  of  the  employer 
in   taking  out   the   quantities,  nor  was   the  latter ! 
responsible  for  the  mistake  (n).     The  mere  employ- 

"^    (m)  McConneU  v.  KUgallen,  L.  R.  Ir.  2* /J.  L.  119. 

(Ti)  Scrivener  v.  Pask,  18  C.  B.  N.  S.  785  ;  L.  R.  1  C.  P.  715  ;   Bx. 
Ch.     See  Sha/rpe  v.  San  Paulo  Ry.   Co.,  and  Thorn  v.  Mayor  qf 
London^  pott^  p.    79,  as  to  incorrectness  of  specifications  :    but  see 
Kimberley  v.  Dkky  L.  R  13  ^q.  1  ;  41  L.  J.  Ch.  38,  as  to  the  agency  of 
the  architect  in  superintending  the  works  under  a  oontract,  atife,  p.  65, 
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.  ment,  therefore,  of  an  architect  to  prepare  plans, 

f  &c.,  for  a  house,  and  to  procure  a  builder,  does  not 
render  the  employer  responsible  as  guaranteeing  the 
accuracy  of  the  bill  of  quantities  furnished  by  such 
architect  to  the  builder  (o). 

The  builder,  therefore,  will,  in  general,  be  bound 
by  the  quantities  unless  he  can  show  that  in  taking 

f  them  out  the  architect  was  the  employer's  agent,  or 
that  the  employer  guaranteed  their  accuracy  (p) ; 
and  even  where  the  builder  might  not  be  bound 
by  the  quantities  he  must,  if  he  wishes  to  dis- 
pute them,  stop  at  once  on  discovering  their  in- 
accuracy (r). 
As  a  matter  of  practice,  in  extensive  works,  it  is  Practice  of 

»  not  advisable  for  the  architect  to  take  out  the  architect 
quantities,  since,  if  paid  by  the  builder,  he  is  not,  quantities, 
when  differences  or  misunderstandings  arise,  in  that 
impartial  position,  which  it  is  necessary  he  should 
hold  between  employer  and  employ^ ;  and,  again, 
the  fact  of  the  architect  acting  both  professionally 
for  the  building-owner  and  also  as  quantity  surveyor 
for  the  builder,  may  be  the  cause  of  similar  diffi- 
culties to  those  which  occurred  in  the  case  of 
Scrivener  v.  Pask.  The  Royal  Institute  of  British 
Architects  recommends  («)  that  when  an  architect 
supplies  builders  with  quantities,  he  should  do  so 
with  the  concurrence  of  his  employer,  and  that  the 
architect  should  be  paid  by  him  rather  than  by  the 
builder. 

It  would   seem   that,   in   general,   complications  Sug^'ested 
might  be   avoided   by   an   agreement  in   the   first  ^'"'^^1?*^"* 
instance  by  the  building-owner  with  the  sur\'eyor  to  quantiticji. 
pay  his  fees  for  taking  out  the  quantities,  with  suit- 
able provisions    protecting    him    against   any   in- 
to) fhuL  ;  and  see  Stevenmn  r.  Watson,  L.  R.  4  C.  P.  D.  148  ;  48 
L  J.  C.  P.  D.  318. 

(j>)  Kemp  Y.  Boaey  1  Gif.  258  :  Serivtner  r.  Path,  aupra.     As  to 
the  rectificfttioD  of  a  schedule  of  quantities  annexed  to  a  contract  for 

i    tte  ezecntion  of  works,  aee  Neill  ▼.  Midland  Railway  (7o.,  17  W.  R. 
871. 
{r)  KiwtberUy  ▼.  Dick,  L.  R.  18  Eq.  20. 
(f)  See  the  Schedule  R.  I.  B.  A.,  No.  16,  pott. 
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accuracies  in  the  quantities^  and  stipulating  that 
the  builder  should  be  liable  in  case  he  refuse  to 
proceed  after  his  tender  has  been  accepted ;  since  it 
will  be  seen  from  the  above  cases  that,  whoever 
employs,  or  is  directly  answerable  to,  the  surveyor  for 
the  bill  of  quantities,  whether  the  building-owner  or 
the  builder,  when  the  contract  is  performed,  the 
money  for  the  same  comes  out  of  the  pocket  of  the 
building-owner  and  goes  through  the  hands  of  the 
builder,  and  he  includes  it  in  the  contract  price; 
and  that  where,  on  the  other  hand,  the  performance 
is  prevented  by  the  act  of  the  building -owner,  he 
again  is  liable  for  the  surveyor's  fees. 

The  specification  (t)  is  the  written  description  of 
the  nature  of  the  work  shown  in  the  drawings  and  to 
which  the  contract  relates. 

Although  details,  which  were  known  to  be  clearly 
necessary  to  carry  out  the  work,  are  not  expressly 
mentioned  in  the  specification,  yet  the  builder  will  not 
be  allowed  to  charge  for  such  evident  omissions  as 
extras.  Every  builder  who  contracts  for  the  building 
of  a  house  impliedly  undertakes  to  furnish  everything 
reasonably  necessary  for  its  completion.  Under  the 
head  of  **  Carpenter  and  Joiner,"  there  were  specified 
the  scantling  of  the  joists  for  the  different  floors, 
the  rafters,  ridge  and  wall,  but  no  mention  was  made 
of  the  flooring.  The  specification  stated,  that  *'  the 
whole  of  the  materials  mentioned  or  otherwise  in  the 
foregoing  particulars,  necessary  for  the  completion 
of  the  work,  must  be  provided  by  the  contractor.** 
At  the  foot  of  the  specification  the  builder  signed 
a  memorandum,  whereby  he  agreed  **  to  do  all  the 
works  of  every  kind  mentioned  and  contained  in  the 
foregoing  pai^ticulars,  according,  in  every  respect, 
to  the  drawings  furnished,  or  to  be  furnished  for 
£1100.  The  house  to  be  completed,  and  fit  for 
occupation  by,  &c."  Upon  these  facts,  it  was  held 
that  the  builder  was  not  entitled  to  recover  for 
the  flooring  as  an  extra,  because  it  was  included  in 


(t)  See  AUen  ▼.  YottaU^  1  C.  &  K.  315,  as  to  endence  of  teader  uA 
■pedfication  forming  coDtract, 
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the  contract,  though  not  mentioned  in  the  specifica- 
tion (u). 

Where  plans  and  a  specification  are  prepared  for  No  implied 
the  use  of  those  who  are  asked  to  tender,  the  person  ^^J*^^^ 
asking  for  the  tenders  does  not  enter  into  any  implied  ^f  gp^^^ 
warranty  that  the  work  can  be  successfully  executed  cations. 
according  to  such  plans  and  specification  (r).     The 
builder,  therefore,  should  examine  them  for  himself ; 
for,  if  he  undertake  the  contract  on  the  basis  of  spe- 
cifications which  understate  the  amount  of  the  work  .  /'-  ,  [  ^ 
to  be  done  (tr),  or  specify  an  impossible  mode  of        ^ 
doing  it,  he  will  be  bound  by  the  contract  (x). 

It  seems  that,  if  the  builder  had  any  remedy 
under  the  above  circumstances,  it  would  not  be  in 
an  action  for  damages  as  for  breach  of  warranty,  but 
for  compensation  as  upon  a  qwintum  meruit  (t/). 

In  Thorn  v.  Mayor  of  London  (z),  the  contract 
was  to  take  down  an  old  bridge- and  build  a  new  one. 
The  descriptions  given  in  the  plans  and  specifica- 
tion, prepared  by  the  defendant's  engineer,  were  stated 
to  be  "believed  to  be  correct,"  but  were  not  guaran- 
teed. Part  of  the  plan  consisted  in  the  use  of 
caissons,  but  they  turned  out  to  be  of  no  value,  and 
much  labour  and  time  was  consequently  wasted. 
The  contractor  claimed  for  compensation,  and 
alleged  that  the  defendants  had  warranted  that  the 
work  could  be  inexpensively  built  according  to  the 
plans  and  specification;  but  there  was  no  express 
warranty,  and  it  was  held  that  none  could  be 
implied. 

If  a  builder  undertake  to  do  work  of  specified  di-  Builder 
mensions  and  with  specified  materials,  and  deviate  cannot 
from  the  specification,  he  cannot  recover  for  the  work,  d^^oiii' 

(«)  WiBiawi9  r.  FUmawiee,  8  H.  &  N.  844. 

(«)  Tkam  T.  Mayor  of  London,  L.  E.  9  Bx.  168  ;  Ih.  10  Ex.  112 ; 
A.  1  Ap.  C^  120 ;  45  L.  /.  Bz.  487  :  Sharpe  t.  San  Paulo  BaUway, 
L  R.  8  Ch.  Ap.  597.  See  Scrwener  ▼.  Pask^  18  C.  B.  N.  S.  785 ; 
L  R.  1  C.  P.  715  ;  and  ante,  p.  76,  as  to  aocoracy  of  quantities. 

(w)  Skarpe  r.  San  PatUo  AnZuwy,  supra, 

(x)  Tkom  T.  Mayor  of  London,  tupra* 

iy)  Ihid, 

if)  Suffrm, 
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labour  and  materials  as  upon  a  quantum  vaUhat  (a) ; 
and,  in  such  a  case,  it  will  be  seen,  that  the  posses- 
sion of  the  land  alone  cannot  raise  any  inference  of 
acceptance  in  a  sense  implying  a  consent  to  pay  for 
the  deviations ;  but  there  must  be  some  positive 
request  or  acquiescence  in  order  to  create  a  con- 
tract (6). 

When  a  builder  agrees  to  do  certain  work  accord- 
ing to  plans  and  a  specification,  under  the  architect's 
directions;  and  by  the  specification  the  builder  is  to 
allow  for  the  value  of  the  old  materials ;  although, 
in  an  action  by  the  builder  against  the  owner,  the 
former  alleges  that  he  had  made  this  allowance  in 
his  estimate,  no  evidence  will  be  received  that  the 
work  was  not  done  according  to  the  plans  and 
specification,  and  unless  the  builder  can  prove  that 
he  had  informed  the  owner  or  the  architect  of  his 
having  allowed  for  the  old  materials  in  his  estimate, 
he  must  deduct  the  value  from  the  amount  of  his 
charge  (c). 

A  tender  made  by  a  contractor,  and  an  acceptance 
by  the  employer,  constitute  in  point  of  law  a  bind- 
ing conti*act  when  the  acceptance  is  unqualified,  and 
no  new  terms  are  contemplated  ;  and  an  intimation 
in  the  written  acceptance  of  a  tender  that  a  contract 
will  be  afterwards  prepared,  does  not  prevent  the 
parties  from  becoming  bound  to  perform  the  terms 
in  the  tender  and  acceptance  respectively  mentioned, 
if,  at  the  time  when  the  documents  were  signed,  the 
parties  had  a  contracting  mind,  and  it  was  their  in- 
tention thereby  to  enter  into  an  agreement,  and  the 
preparation  of  the  contract  was  contemplated  merely 
for  the  purpose  of  expressing  the  agreement  already 
arrived  at  in  formal  language  (d). 

In  Lewis  v.  Brass  {e)  the  builder  discovered,  after 

(a)  Ellis  ▼.  Hamlemf  3  Taunt  52.  Seepogt^  Chap.  X.,  as  to  deyia- 
tions  and  right  to  payment,  and  post^  Chap.  XY.,  as  to  **  extras.'* 

(6)  Hee  postf  Chap.  X.,  under  builder's  right  to  payment. 

(c)  Harvey  v.  Laivreiice,  15  L.  T.  N.  S.  671. 

{d)  Lewis  v.  Brass,  L.  &.  3  Q.  B.  D.  667  :  and  see  CrossUy  t. 
Mayeockj  L.  R.  18  Eq.  180.  See  the  Precedents,  post,  for  a  form  of 
tender  for  building  leases.  {e)  Supra^ 
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his  tender  had  been  accepted,  that  he  had  made  a 
mistake,  and  withdrew  it.  Other  builders  were 
afterwards  employed  to  complete  the  work  at  an  ex- 
penditure greatly  exceeding  that  in  the  tender ;  and 
the  difference  was  recovered  from  the  original 
builder,  on  the  ground  that  the  contract  was  made 
and  completed,  and  the  parties  intended  that  the 
tender  and  acceptance  should  form  the  contract. 

In  the  case  just  cited,  the  acceptance  did  not 
contain  any  terms  such  as  ''  subject  to  signing  a 
contract,"  and  it  was  not  intended  that  the  agree- 
ment should  be  conditional  upon  signing  a  contract ; 
if  it  had  contained  such  terms,  the  tender  would 
only  have  been  a  proposal  for  a  contract,  and  there 
would  be  locus  paenitentice  until  a  written  contract 
was  signed  (/).  And,  in  Winn  v.  BuU  (g),  where,  by 
a  written  agreement,  the  defendant  agreed  with  the 
plaintiff  to  take  a  lease  of  a  house  for  a  certain  term 
at  a  certain  rent  **  subject  to  the  preparation  and 
approval  of  a  formal  contract,"  and  no  other  agree- 
ment was  ever  entered  into  between  the  pai*ties  ;  it 
was  held  by  Jessel,  M.B.,  that  there  was  no  final 
agreement  of  which  specific  performance  could  be 
enforced  against  the  defendant,  and  the  Master  of 
the  Rolls  explained  the  rule  concisely  as  follows : — 
"  It  comes,  therefore,  to  this,  that  where  you  have 
a  proposal  or  agreement  made  in  writing  expressed 
to  be  subject  to  a  formal  contract  being  prepared,  it 
means  what  it  says  ;  it  is  subject  to  and  is  dependent 
upon  a  formal  contract  being  prepared.  When  it  is 
not  expressly  stated  to  be  subject  to  a  formal  con- 
tract it  becomes  a  question  of  construction,  whether 
the  parties  intended  that  the  terms  agreed  on  should 
merely  be  put  into  form,  or  whether  they  should  be 

(/)  QwxndiaTM  of  Kingston  upon-Hull  v.  Fetch,  10  Ex.  610;  24 
L  J.  Bx.  23  :  and  see  Chinnock  y.  Marchioness  of  Ely^  4  D.  J.  ^  SL 
«3S,  ^er  Loid  Westbury  :  RossvUr  y.  Miller,  L.  R.  5  Oh.  Div.  648  ; 
ud  on  appeal,  L.  B.  3  App.  Oa.  1124,  and  the  numcroos  cases  there 
dteJ.  Bcnnewell  y.  Jenkins,  L.  R.  8  Ch.  Div.  70  :  Htusey  v.  Hot-ne- 
Payne,  L.  R.  8  Oh.  Diy.  670  ;  and  lb.  4  App.Ca.  311.  See  Guardians 
sf  Savan  Union  T.  McLoughlin,  4  Ir.  C.  L.  R.  451. 

iy)  L.  R.  7  Gh.  DW.  29. 

s  a 
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subject  to  a  new  agreement,  the  terms  of  which  are 

not  expressed  in  detail  *'  (h). 
Whether  It  has  been  held  that  an  advertisement,  offering 
tlw  advCT-  goods  for  sale  by  tender,  did  not  import  a  promise 
inviting  to  Sell  to  the  person  who  made  the  highest  tender 
tenders  for  or  any  tender  (t).  Of  course,  the  advertisement  in- 
huiidmg     viting  tenders   for  buildins^  might  contain   words 

amounts  to  ^-x  i_  «•  ui. 

An  express  amounting  to  such  an  express   oner  as  would  be 

0%.  made  binding  by  an  imqualified  acceptance  by  tender. 

But  in  advertisements  for  tenders  for  buildings,  it  is 

usual  to  reserve  the  right  of  rejecting  all  tenders  or 

accepting  any  tender  without  restriction. 

A  proposal  to  receive  tenders  for  certain  building 
materials  which  were  to  be  sold  (specifying  no  limi- 
tation  or  qualification),   and   an   acceptance    (also 
specifying  no  limitation  or  qualification)  were  held 
to  be  a  contract  for  the  whole.     Thus  an  advertise- 
ment in  the  words  following  : — **  Old  Westminster 
Bridge. — Offers  will  be  received  for  the  old  Port- 
land stone,  Bramley  Fall  stone,"  &c.,  followed  by 
an  acceptance,  was  construed  as  a  contract  for  the 
whole  (fc). 
Building         As  plots  of  building  land  are  frequently  disposed 
land  adver-  of  by  auction,  it  may  be  observed,  while  referring 
dUposed  of  *^  ^^®  present  subject,  that  an  advertisement  of  a 
by  auction.  Sale  by  auction  was  held  not  to  constitute  a  contract 
with  a  person  attending  the  sale  that  all  the  lots 
advertised  should  be  put  up  for  sale  (l).     But  an 

(h)  L.  E.  7  Ch.  Diy.  82.  See  Harvey  v.  Principal,  <fecL,  of  Bar- 
nard's Inn,  50  L.  J.  Oh.  750. 

(f )  Spcficer  V.  Harding,  L.  R.  5  C.  P.  561  ;  89  L.  J.  C.  P.  832. 
And  see  as  to  contracts  generally  by  adyertisement^  WHUanu  t. 
Carwardine,  4  B.  &  Ad.  621  :  Thatcher  v.  England,  8  C.  B.  254  : 
Harris  v.  Nichertan,  L.  R.  8  Q.  B.  286  ;  42  L.  J.  Q.  B.  171  : 
Eichardton  t.  SUvester,  L.  £.  9  Q.  B.  34  ;  43  L.  J.  Q.  R  1  :  Wariow 
▼.  Harrison,  B.  &  £.  295  ;  29  L.  J.  Q.  B.  14  :  Mainpriee  y.  WestUtf^ 
6  B.  &  S.  420  ;  34  L.  J.  Q.  B.  229. 

{k)  Thorn  y.  The  Commissioners  of  PubUc  Buildings^  82  Beay.  490. 
The  evidence  shows  that,  according  to  the  cnstom  of  the  tiade, 
when  old  materials  of  a  building  are  offered  for  sale  without  reeerye  as 
to  qaantity,  the  whole  is  understood  by  vendor  and  purchaser  to  be 
included  in  the  offer  to  sell,  and  the  whole  is  understood,  in  like 
manner,  to  be  Included  in  the  tender  to  purchase.     Ibid,,  496. 

(0  Harris  y.  Nickcrson,  L.  £.  8  Q.  B.  286 ;  42  L.  J.  Q.  B. 
171. 
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advertisement  of  a  sale,  knowingly  made  without 
uiy  power  or  intention  of  canylHg  it  out,  may  be 
ground  for  an  action  for  fraudulent  misrepresenta- 
tion at  the  suit  of  a  person  who  acts  upon  it,  and 
incurs  expense  in  inspecting  and  valuing  the  pro- 
perty (m). 

(m)  Rkkardmm  r,  SUvetUr,  L.  R.  9  Q.  B.  34 ;  43  L  J.  Q.  B.  ]. 
See  Wariow  t.  Harriaon,  E.  ft  B.  295  ;  29  L.  J.  Q.  B.  14 :  Main- 
friet  ▼.  Wewtley^  6  B.  &  S.  420  ;  34  L.  J.  Q.  B.  229,  as  to  advertised 
ale  *'  vitlioiit  reserve."  See  the  Sale  of  I^nd  bj  Auction  Ast,  18(57, 
30  ft  SI  Ykt.  &  48,  a.  5. 


CHAPTER  IX. 

APPROVAL    OP  WORK  AND   CERTIFICATES. 

Ik   building  contracts   it  is,  generally,  made  a 
condition  precedent  to  payment,  and  in  agreements 
for  building  leases  to  the  granting  of  the  lease  by 
the  lessor,  that  the  building  shall  be  completed  to 
the  satisfaction  or  approval  of  the  employer,  or  of 
both  employer  and  architect,  or,  as  is  customary, 
of  the  architect. 
Contract         ^^  *  general  rule,  where  the  promise  by  the  em- 
conditioned  ployer  is  made  conditional  upon  his  approval  of  the 
\i\wn  work  (a),  the  right  of  approval  on  which  the  con- 

elS^yer  *'^*^^*  ^'^  dependent  must  be  exercised  in  a  reason- 
able, and  not  arbitrary  or  capricious  manner,  as 
stipulations  and  conditions  of  this  kind  should, 
where  the  language  of  the  contract  admits  of  it, 
receive  a  reasonable  construction,  and  it  will  always 
be  a  question  for  the  jury  to  determine,  whether  the 
employer  has  acted  bond  fide,  and  ought  reasonably 
to  have  been  satisfied  with  the  work  done  (fc).  But 
where  by  the  terms  of  the  agreement  it  is  stipu- 
lated that  the  satisfaction  or  approval  shall  be 
quite  arbitrary,  then,  however  unreasonable  and 
.  oppressive  the  stipulation  or  condition  may  be, 
the  only  restriction  upon  the  approval  is  that  it 
.  must  be  exercised  in  good  faith,  and  not  merely 
.  for  the  purpose  of  defeating  the  contract.  Thus, 
where  the  builder  contracted    to   execute   certain 

(a)  See  Moffatt  ▼.  Dickson^  IS  C.  B.  548  ;  22  L.  J.  C.  P.  265, 
cited  dntCy  p.  72  :  and  see  McffaU  y.  Lav>ri:,  15  C.  B.  583 ;  24  L.  J. 
0.  P.  56,  cited  ante,  p.  72.  For  the  general  juIes  l&id  down  as  to 
conditions  pTecedent,  aeepoa.  Chap.  XVII I.,  under  "eovenantB." 

(6)  Dallman  v.  King,  4.  Bing.  N.  C.  105;  5  So.  382  :  PartonM  r. 
Sexton,  4  0.  B.  899  ;  16  L.  J.  C.  P.  184  :  Hughet  v.  Lenny,  6  M.  & 
W.  193. 
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works  for  the  employers,  the  agreement  contain- 
ing the  following  proviso :  "  That  if  the  works 
did  not  proceed  as  rapidly  and  satisfactorily  as 
required  by  the  employers,  or  their  agent,  they 
should  have  power  to  enter  thereupon,  pay  what- 
ever number  of  men  should  be  left  unpaid  by  the 
builder,  and  set  to  work  whatever  number  of  men 
they  might  consider  necessary ;  the  amount  so 
paid,  and  the  cost  of  the  men  so  set  to  work,  to  Te* 
oSRIfcted  from  whatever  monies  might  be  due  to  the 
builder,"  it  was  held  that  the  intention  of  the  parties 
was,  that*  the  employers,  if  dissatisfied,  whether  with 
or  without  sufficient  reason,  with  the  progress  of 
the  work,  so  long  as  they  were  acting  under  a  bond 
fide  sense  of  dissatisfaction,  should  be  at  liberty  to 
avail  themselves  of  the  terms  of  the  proviso,  and 
deduct  from  the  money  due  to  the  builder  such  sums 
as  had  been  expended  in  pursuance  thereof  (c). 

Where  a  building  contract  provides  for  the  in-  Employer 
spection  or  approval  of  the  work  by  the  employer  "^^^ 
before  payment  of  the  contract  price,  the  employer  opportu- 
must  be  aiSbrded  an  opportunity  of  inspection  before  nity  of  in- 
he  can  be  called  upon  to  pay  ;  but  he  cannot,  by  ^P^**<*"- 
withholding   his   approval  unreasonably  and   maid 
fide,  after  an   opportunity  of  inspection  has  been 
afforded  him,  deprive  the  builder  of  payment  (d). 

Upon  the  principle  that  a  promise  can  be  made  Contract 
conditional  upon  the  act  or  will  of  a  third  party,  it  ^n^itionod 
is  usually,  in  building  contracts,  made  a  condition  approTal 

Iof  payment  for  the  work  done  that  the  architect  of  archi- 
give  his  certificate  of  approval.     And  the  following  *®^ 
remarks  will,  of  course,  equally  apply  in  the  case  of 
a  certificate  by  a  surveyor  or  an  engineer. 

(r)  StadAard  or  Stannard  y.  Lety  3  B.&  S.  364  ;  32  L.  J.  Q.  B.  75; 
n  W.  K.  861  ;  7  L.  T.  N.  S.  850.  And  see  Andrews  t.  Belfidd,  2  C.  B. 
K.  A  779  :  cf.  Walker  v.  London  de  North-Western Ry.,  L.  R.  1  C. 
P.  D.  518  ;  45  L.  J.  C.  P.  D.  787. 

[d)  DttUman  ▼.  J^tny,  supra:  Andrews  y.  Belfidd,  supra.  See 
FMh.  Looa^,  No.  417. .  "Ces  termes,  si  je  suis  content  de  I'ouvnige, 
BfC  dotTcot  pas  ^re  entendna  en  oe  sens,  que  le  locateur  puisse  Stre 
idmia  indistinctement  k  dire  qa'il  n'estpas  content  de  Tou^rage,  poor 
•.'  dispenaer  de  payer  la  gratification  promise,  oe  qui  rendrait  cette 
naUeet  illusoire." 
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DiBtinction      Before  considering  the  subject  of  certificates,  it  i 

progreM     necessary  to   point    out    the    distinction  betweei 

certificfttes,- '^  progress  certificates/'  that  is,  certificates   give] 

'during  the  progress  of  the  work,  and  final  certifi 

cates.     Certificates  given  from  time  to  time  by  th* 

architect  during  the  progress  of  the  work  merel; 

control  the  payments  made  by  the  employer  by  wa; 

'of  advances  to  the  builder;    and  such  certificate 

^will    be    found    clearly  defined   by  Lord   Cairns 

Xi.C.  {e)f   as  being  simply   statements  of  a  matte 

iof  fact,  namely,  what  is  the  weight  and  what   i 

the   contract  price   of  the  materials    actually  de 

.  livered  from  time  to  time  upon  the  ground ;   am 

I  the   payments  made   under  these   certificates    ar 
altogether  provisional,  and  subject  to  adjustment  o 
I  to  re-adjustment  at  the  end  of  the  .contract.     0 
course  the  *'  progress  certificate  "  also  includes  th 
value  of  the  labour  on  the  work  executed  froi 
time  to  time, 
and  final  |     The  final  certificate  is  the  certificate  given  by  th 
eerbficateal  architect  on  the  completion  of  the  work  when  th 
I  whole  contract  has  been  carried,  out  to  his  satisfac 
I  tion,  by  virtue  of  which  the  balance  of  the  contrac 
.  price  is  made  payable  to  the  builder. 

This  subject  may  be  conveniently  considere* 
under  two  heads ;  (1.)  The  form  of  the  certificate 
(2.)  The  e£fect  of  conditions  requiring  certificates. 
(1)  Ponn  of  A.  well  framed  building  contract  will,  in  genera] 
certi  cate.  pj-Qyi^g  ^hat  the  certificate  of  the  architect  shall  b 
in  writing;  but  a  certificate  does  not  necessaril 
import  a  certificate  in  writing,  and  a  parol  approvi 
will  satisfy  the  condition  of  a  certificate,  unles 
a  written  certificate  is  expressly  stipulated  foi 
Thus,  where  the  agreement  contained  a  proviso  tha 
the  architect  "  should  before  each  payment  certif 
that  the  works  were  carried  out  to  his  satisfaction, 
it  was  held  that  to  entitle  the  builder  to  payment  i 
was  not  necessary  that  the  architect  should  certif 

(e)  Tharsit  Sulphur  and  Copper  Ch.  t.  M*Elnjy  A  Song^  L.  E. 
App.  Ga.  1045. 


APPROVAL   OP  WORK   AND   CERTIFICATES.  87 

in  writing  his  approval  of  the  works  (/)-  If  a 
?rritteii  certificate  be  expressly  stipulated  for,  the 
condition  mast  be  satisfied,  and  the  want  of  a  cer- 
tificate in  writing  will  be  fatal  to  the  builder's 
claim  {g) ;  nor  will  the  mere  want  of  writing  give 
any  ground  for  relief  in  equity  (h).  When  it  is 
stipulated  in  a  contract  that  a  certificate  should 
be  given  that  the  work  has  been  completed  to 
the  satisfaction  of  the  architect,  it  is  not  suffi- 
cient that  the  architect  has  checked  the  builder's 
charges,  and  sent  them  to  the  employer,  for  this 
does  not  amount  to  such  a  certificate  of  satisfaction 
as  to  enable  the  builder  to  sue  the  employer  (i).  If 
there  be  no  stipulation  to  the  contrary,  the  ai'chi- 
tect's  certificate  of  final  completion  is  sufficient 
without  mentioning  the  amount  remaining  due  (ft). 

It  seems  that  the  ordinary  clause  in  building  con-  Clause  as 
tracts  that  the  certificate  of  the  architect  should  be  ^^^f  ^ 
conclusive  as  to  the  work  done,  and  the  mode  of  doing  submission 

it,  is  not  an  agreement  or  submission  to  arbitration,  to  arbitra- 
tion. 

(/)  JtoberU  ▼.  Waikins,  U  C.  B.  N.  S.  592  ;  32  L.  J.  C.  P.  291 ; 
11  W.  R.  78S  ;  8  L  T.  N.  S.  460.  As  to  a  verbal  award  being  suffi- 
deBt,  Bee  Hanton  v.  Livertedffc,  Carib.  156,  8.  0.  2  Vent.  242  ;  Oates 
T.  BromUf  1  Salk.  75,  and  cases  in  Russell  on  Arbitration  (3rd  ed.), 
pi  235. 

iff)  See,  as  to  written  orders,  &c.,  LampreU  r.  BtUericay  Unions 
3  Bx.  2S3  ;  18  L.  J.  Ex.  282:  RusMdl  v.  Bandiera,  13 C.  B.  N.  S.  149 ; 
32  L,  J.  G.  P.  68,  and  pod,  p.  133  :  Ooodyear  t.  WeymoiUh  (Mayor, 
dfv.),  1  H.  &  B.  67  ;  35  L  J.  C.  P.  12. 

(A)  Kirk  T.  BromUy  Union,  2  PhiU.  640 ;  S.  C.  17  L  J.  (N.  S.) 
Ck.  127,  rerg.  16  L.  J.  (N.  S.)  Ch.  114. 

(i)  Morgan  ▼.  Bimic,  SU.  k  Scott,  76 ;  9  Bing.  672. 

{k)  PaMy  y.  Birmingham  {Mayor,  <frc.),  18  C.  B.  2,  where  the 
fnmao  was  as  foUows  : — **  That  no  payments  should  be  made  to  the 
temtncton,  except  on  the  prodaction  of  a  certificate  from  the  architect, 
that  a  certain  amount  of  work  had  been  done,  and  that  the  architect 
■hoaJd  deliver  his  certificate  thereof  at  the  end  of  every  fourteen  days ;" 
ad  **  that  the  contractors  should  be  entitled  to  receive  at  the  end  of 
msy  fourteen  days,  the  amount  for  which  the  architect  should  have 
(TfCD  rach  certificate,  the  amount  of  such  certificate  to  be  less,  by 
warying  proportions,  than  the  value  of  the  work  done,  until 
per  cent,  of  the  whole  should  be  completed  ;  that  no  further 
should  be  made  to  the  contractors  until  three  calendar  months 
after  the  architect  should  have  certified  the  completion  of  the  whole 
work  to  his  satis&ction,  when  one-half  of  the  remainder  should  be 
fud,  and  the  balance  at  the  end  of  twelve  months  from  the  date  of  the 
ttckitect'a  certificate  of  completion.'' 
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Nor  certifi 
cate  an 
award. 


{  and  cannot,  as  such,  be  made  a  rule  of  Court  under  th 


( 


Common  Law  Procedure  Act,  1854,  s.  17  (l).  And  th 
certificate  of  the  architect  is  not  an  award,  nor  is  i 
liable  to  be  examined  as  such  {m).     So  where  th 

H  contract  has  provided  that  the  certificate  of  th 
architect  should  be  a  condition  precedent  to  pay 
,  I  '  ment,  the  Court  will  not  obtain  jurisdiction  becaus 
1 1  "I  of  the  power  to  refer  to  arbitration  (n). 

In  Wadsworth  v.  Sviith  (o)  the    agreement  wa 

wider   and    different   from   many   of  the  ordinar, 

clauses  as  to  the  certificate  of  architects,  and  it  wa 

not  necessary  to  decide  whether  it  was  an  agree 

ment  or  submission  to  arbitration  or  not,   becaus 

if  it  was,  it  contained  words  purporting  that  th 

parties  intended  that  it  should  not  be  made  a  ml 

of  Court ;  but  it  seems  from  the  judgments  that  th 

agreement  was  not  considered  as  a  submission  t 

arbitration ;  and  Hannen,  J.,  held  that  it  was  not. 

Blackburn,  J.,  by  his  judgment  in  the  case  jus 

cited  (p),  points  out  the  distinction  between  sue! 

agreements   as   the    above   mentioned,   and    thos 

where  the  decision  is  with  reference  to  an}'  dispute 

Where  the  "  Where  by  an  agreement  the  right  of  one  of  th 

determina-  parties  tt)  have  or  do  a  particular  thing  is  made  t 

tion  is  with  depend  on  the  detennination  of  a  third  person,  th« 

to  a'dL*^     ^^  ^^^  ^  submission  to  arbitration,  nor  is  the  detei 

puta.  mination  an  award  ;  but  where  there  is  an  agreemei 

that  any  dispute  about  a  particular  thing  shall  b 

inquired   of  and   determined  by  a  person  name( 

'  that  7}iay  amount  to  a  submission  to  arbitration,  an 

the   determination,  though   in   tlie  form  of  a   cei 

tificate,  be  an  award.*' 

(l)   WadswoHh  v.  Smith,  L.  R.  6  Q.  B.  832  ;  40  L.  J.  Q.  B.  Ill 

(m)  Nortluimpton  Gas  Light  Co.  v.  Parndl,  15  C.  B.  630  ;  1 
L.  J.  C.  P.  60  ;  1  Jur.  N.  S.  211  ;  see  Sharpe  v.  San  Paulo  Ry.  C< 
L.  R.  8  Ch.  597. 

(n)  Sharpe  vt  San  Patdo  Ry.  Co. ,  supra. 

{o)  Supra.     In  the  agreement  were  the  words,  "the  factof  sa« 
delay    or  unsatisfactoty  conduct  to  be  ascertained  and  decided 
writing  by  the  architects,  against  whose  decision  there  sbaU  be 
appeal." 

tp)  Wcuisworth  V.  SmUh,  supra. 
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But  in  the   recent   case  of  Stevenson   v.    Wat-iDoes  archi- 
ion[r)y    where    the    contract    provided    that    thd*®^?^*^w 
amount   of    additions    should    be    ascertained   by^^J^bf-^ 
the  architect  in  the  same  manner  as  the  **quan- trator? 
tities'*had  been  measured,  and  that  the  employer 
imd  the   contractor  would   be  bound  to  leave  all 
questions   or   matters  of  dispute  to  the  architect, 
whose  decision  should  be   final,  and  that  the  con- 
tractor would   be   paid   on   the   certificate   of  the 
architect ;  it  was  held,  on  demurrer,  that  the  func- 
tions of  the  architect  in  ascertaining  the  amount 
due  to  the  contractor  were  not  merely  ministerial, 
but  such  as  required  the  exercise  of  professional 
judgment,  opinion,  and  skill,  and  that  he  therefore 
occupied  a  similar  position  to  an  arbitrator,  * 

When   a  building    conti*act    provides    that    the  (2)  The 
builder  is  to   obtain  the  architect's   certificate  in  effect  of 
writing  before  payment  of  any  instalments  of  the  re^^lrin*** 
money  under  the  contract,  and  also  to  enable  him  architect's 
to  claim  any  balance  due  to  him  upon  the  com-  certificates 
pletion  of  the  works,  it  is  a  condition  precedent  to  <>^*PP™^**- 
the  builder's  right  to  sue  upon  the  contract  that 
such  certificate  be  given  hy  the  architect,  and  no 
claim  can  otherwise  be  made  for  payment  under  the 
contract  («).       Work,    therefore,   which    has   been 
done,  but  not  to  the  satisfaction  of  the  architect, 
cannot  be  charged  for  (i).     When  the  certificate, 
however,  has  been   given   the   architect  is  functus 
ojicioy  and  cannot  v,aiy  or  alter  it  (u). 

Several  of  the  decisions  with  respect  to  claims  Refusal  of 
upon  building  contracts,  where  the  certificate  of  the  certificate, 

(r)  L  R.  4  C.  P.  D.  148  ;  48  L.  J.  C.  P.  D.  318  :  Pappa  t.  Rose, 
L  R.  7  C.  P.  32.  525  :  Tharns  Sulphur  d:  Copper  Co.  v.  Loftus,  L. 
E.  8  C.  P.  1.     See  pogt,  p.  166. 

ii)  Mnrgan  ▼.  Bimie,  3  M.  &  Scott,  76 ;  9  Bing.  672  :  ScnU  v.  Corp. 
9f  lAverpoU,  28  L.  J.  Ch.  2-iO  ;  3  De  G.   &  J.  334  :  Mayor,  dx.  of 
Sdfard  t.  Ackrrt,  16  L.  J.  Ex   6  :  MUner  v.  Field,  5  Ex.  829  ;  20 
L  J.  Ex.  68  :  Glenn  t.  J^eith,  1  Com.  Law.  R.  56 J  :  and  see  Grafton 
T.  Eaitem  Cot.  By.,  8  Ex.  €99. 

it)  DoUon  ▼.  Jludtffn,  1  C.  B.  N.  S.  659  ;  26  L.  J.  C.  P.  153. 

(«)  Jones  y.  JoneM,  17  L.  J.  Q.  B.  170.  The  building  contract 
ttttll;  provides  that  bad  work  should  be  replaced  within  a  certain 
tine  although  the  certificates  have  been  given.     See  the  Precedents, 
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and  when    architect  had  been  withheld,  turned  more  partict 
builder  can  j^j.]^  upon   questions  of  pleading.     We  will  fin 


reliel 


refer  to  the  cases  decided  at  law.  It  has  bee 
held  that,  although  the  architect  wrongfully  refus 
to  give  such  certificate,  the  builder  can  support  n 
claim  7ipon  the  contract  for  the  price  agreed  upo 
without  it(x).  In  Clarke  v.  Watson  (y),  a  decli 
ration  averring  that  the  surveyor  had  "wrongful! 
and  improperly  neglected  and  refused  '*  to  give  hi 
certificate  was  held  bad  on  demurrer,  as  it  omitte 
any  allegation  of  "  collusion."  And,  again,  wher 
it  was  alleged  that  the  architect  "knowingly  o 
negligently "  certified  for  a  much  less  sum  tha 
was  the  net  balance  payable  to  the  builder,  an 
refused  to  reconsider  his  final  certificate,  by  reaso: 
whereof  the  builder  was  unable  to  obtain  paymeni 
it  was  held,  on  demurrer,  that  no  action  woul 
lie  against  the  architect,  as  no  fraud  or  collusio: 
had  been  alleged  (z).  And  in  Milner  v.  Field  (a] 
it 'was  held  that  the  want  of  a  certificate  was 
good  defence  under  the  general  issue  to  an  actio 
for  instalments,  and  that  the  plaintiff  was  not  e 
liberty  to  show  by  evidence  that  it  was  withhel 
by  collusion  with  the  defendant. 

But  if  it  is  alleged  that  the  architect  has  frav 
dulently  refused  to  certify  in  collusion,  with  and  b 
and  o^er.  *^®  procurement,  of  the  building-owner,  the  claim  c 
*  the  builder  may  be  supported  against  the  latter  {b] 
or  he  may  maintain  an  action  against  the  architec 
for  damages  upon  the  ground  of  fraud  (c).  Th 
employer,  however,  is  not  responsible  for  any  mis 

(«)  Clarh:  v.  WaUon,  18  C.  B.  N.  &  278  ;  84  L.  J.  C.  P.  148 
Milner  y.  Fidd,  5  Ex.  829  ;  20  L.  J.  Ex.  68  :  and  see  ffotham  ^ 
The  East  India  Co. ,  1  Term.  R.  638. 

(y)  Supra,     But  see  PawUy  ▼.  TurnbuU^  3  Gif.  70,  post^  p.  92. 

(z)  Stevemon  t.  Watson,  L.  R.  4  C.  P.  D.  148 ;  48  L.  J.  C.  P.  ] 
818.     See  Murphy  v.  Bwotr,  2  Jr.  E.  C.  L.  607. 

(a)  Supra.  But  see  Russell  v.  Sa  Da  Bandeira,  13  C.  B.  N.  \ 
149  ;  32  L  J.  G.  P.  68  ;  and^s^,  p.  133,  where  the  performance  < 
the  work  is  prevented  by  the  act  of  the  employer. 

(6)  BaUerbury  v.  Vyse,  2  H.  &  C.  42  ;  82  L.  J.  Ex.  177  ;  8  L.  !] 
N.  S.  283 ;  and  see  Goodyear  v.  WeymotUh  (Mayor,  dfcc),  1  H.  &  J 
67  ;  35  L.  J.  C.  P.  12. 

(c)  Ludbr0ok  y,  Barrett,  46  L.  J.  C.  P.  D.  798 ;  36  L  T.  (N.  S.)  61 


Collusion 

between 

architect 
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I  conduct  of  his  architect  or  survej'or  in  refusing 
to  certify^  not  brought  about  by  his  instrumentality 
or  interference  (<i). 

It  is  as  clearly  settled  in  equity,  as  at  law,  that  ^  equity. 
where  the  contract  provides  that  the  builder  is  to 
obtain  the  architect's  certificate  before  any  payments 
are  made,  his  certificate  must  precede  any  recovery 
of  the  money  due  under  the  contract,  and  a  Court 
of  Equity  will  not  therefore  in  the  absence  of  the 
certificate  decree  an  account;  nor  is  there  any 
claim  in  equity  for  the  work  done  upon  the  mere 
ground  of  the  architect's  refusal  of  the  certificate, 
unless  the  case  might  be  brought  within  the  juris- 
diction of  the  Court  on  the  ground  of  fraud,  or  gross 
misconduct  amounting  to  fraud,  on  the  part  of  the 
architect  in  refusing  it,  or,  it  seems,  of  his  wilful 
neglect  or  absolute  incapacity  to  perform  his 
*  duties  («).  Belief,  therefore,  vail  be  given  where 
there  is  collusive  dealing  and  concert  between  the 
employer  and  the  person  whom  he  has  appointed 
architect,  for  the  purpose  of  injuring  the  buUder  or 
defeating  his  claim  (/).  Waring  v.  The  Manches- 
ier,  dc,  Railway  Company  {g),  was  a  case  on  de- 
mun^er,  and  the  bill  contained  strong  allegations  of 
collusion  and  concert,  which  being  admitted  by  the 
form  of  the  pleading,  the  Court  overruled  the  de- 
murrer, and  said  that  it  was  a  case  for  the  inter- 
ference of  a  Court  of  Equity.  M'Intosh  v.  The 
Great  Western  Railway  Company  (h),  was  another 
case  of  the  same  sort,  and  a  similar  demurrer  was 
overruled. 

(rf)  Clarke  r.  Watum,  18  C.  B.  N.  S.  278  ;  34  L.  J.  C.  P.  148. 

(e)  Seoti  v.  Liverpool  Corp.,  3  De  G.  &  J.  334  ;  28  L.  J.  Ch.  230  : 
Dt  Worms  t.  MeUCtr,  L.  B.  16  Bq.  554  :  Ambrote  y.  The  Dunmow 
Umum,  9  Bear.  508  :  Bliss  t.  Smith,  34  Beav.  508.  Per  Lord 
Bonilljr,  M.R.,  in  Sharpe  v.  San  Paulo  My.,  L.  B.  8  Ch.  597,  mere 
•Degstioos  of  fraud  without  facts  from  which  fraud  will  be  inferred 
m  not  sufficient  to  avoid  a  demurrer. 

(/)  M'Intosk  ▼.  Great  Western  Ry.,  2  De  G.  &  Sm.  758 ;  2  Mac 
k  (J.  74  ;  19  L.  J.  (N.  S.)  Ch.  374  ;  3  Sm.  &  G.  146  ;  24  L.  J.  (N.  S.) 
Ch.  469 :  Waring  r.  Manchester,  tkc.  Ry. ,  7  Harej  482  :  and  see  Ranger 
T.  Great  Western  Ry.,  5  U.  L.  Ca.  72. 

{$)  Supra. 

[k]  Supra, 
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Unfairness       The  case  of  Paicley  v.  Turnbull  (i)  appears  to  go 
and  gross    ^  g^-^p  beyond  the  other  decisions,  and,  bearing  in 
o/arohitecj  ™i^^  the  provision  of  the  Judicature  Act,  1873  (A), 
in  giving     that  the  rules  of  equity  shall  prevail  in  all  matters 
certificates;  j^  ^hich  there  is  any  conflict  between  the  rules  of 
law  and  equity,  it  would   seem  that  the  doctrine 
therein  laid  down,  as  far  as  regards  the  architect's 
■  conduct,  will  be  followed  in  the  future  in  all  Courts. 
Pawley,  the  builder,  filed  a  bill  against  the  employer   I 
and  architect,  as  co-defendants,  alleging  unfair  con-   j 
duct  on  the  part  of  the  architect  (whose  decision   I 
was  by  the  terms  of  the  contract  made  final),  and   j 
that  he  (the  builder)  had  executed  the  works  in  a 
workmanlike  manner,  and  according  to  the  plan  and 
specification,  but  that  the  architect  had  only  granted 
•  certificates  to  a  certain  amount  under  the  contract    * 
'  price,  and  had  ousted  him  and  finished  the  build- 
ings.    Stuart,  V.-C,  commenting  upon  the  evidence 
in  his  judgment,   says  (l)  : — **  Upon  the  result  of 
the  evidence  I  come  to  the  conclusion,  without  any 
doubt  remaining  on  my  mind,  that  the  plaintiff  was    i 
not  fairly  treated  ;  and  ivithout  imputing  fraud  to  the    i 
defendants,  it  is  proved  by  the  evidence  of  at  least    | 
five  credible  witnesses,  whose  testimony  cannot  be    i 
impeached,  that  the  conduct  of  the  defendant  Hey    | 
(the  architect)  was  not  of  that  discreet,  impartial,    j 
and  fair  description  which  it  ought  to  have  been.'* 

A  large  amount  of  evidence  was  produced  show- 
ing   the     conduct    of    the    architect,     throughout 
the  whole    transaction,   to    have  been  grossly  un- 
:  fair    and    eminently   improper.      And    the    Court    | 
'.  made  a  decree   in   the  following  form  : — *'  It    ap-    : 
pearing    from    the    evidence    that    the     defendant    ' 
Hey  (the  architect)  acted  improperly  and  unfairly 
in  the  exercise  of  the  powers  conferred  upon  him 
.  by  the  contract  in  the   pleadings  mentioned,   de- 
clare that  the  plaintiff  is  entitled  to  recover  from 
the  defendant  TurnbuU  the  full  amount  of  jC2,590    | 

(i)  8  (JiflF.  70. 

{k)  S.  25  (11).  i 

(I)  Ibid.  84,  1 
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j  for  the  contract  price,  and  the  sum  of  £190  for  extra 
work."  The  Court  further  relieved  the  builder  from 
penalties,  declared  the  architect's  decision  not  bind- 
ing, and  ordered  both  the  defendants  (the  architect 
and  the  employer)  to  pay  the  cost  of  the  suit 

But  it   should  be  observed  that  the  bill  in  the  Action  to 
last-mentioned  case,  in   addition  to  the  claim  for^*^^®^ 
reUef  on  account  of  the  unfair  conduct  of  the  archi-  ground  of 
.  tect,  prayed  that  the  contract  might  be  set  aside  miBrepre- 
!  and  rectified    as   respects   tlie   clause   making  the  ^'*^**®'*- 
I  architect  sole  arbitrator,  on  the  ground  that  this 
■  clause  had  been  concealed  from  the  builder  bv  the 
,  architect  on  the  execution  of  the  contract ;  and  it 
I  should  be  remembered  (m)  that  the  non-disclosure 
,  of  a   material   fact,   of  which   the   other  party   is 
known  to   be   ignorant  (where   the    circumstances 
import   a   duty  of   informing   the  other  party,    or 
evidence   a   fraudulent  intention  in   not  informing 
,  him),  may,  under  the  circumstances  of  the  case,  be 
'equivalent   to    an   active   concealment,  and  conse- 
■qnently  have  the   same  effect  as  an  express  mis- 
representation in  operating  a  fraud ;  for  the  non- 
disclosure may  have  the  effect  of  impliedly  represent- 
;  ing  that  the  fact  does  not  exist. 

Where  there  is   any  circumstance  calculated  to  Right  of 
.'  bias  the  mind  of  an  architect  or  engineer,  unknown  ^"^^der 
'  to  the  other  party  who  has  submitted  to  his  decision,  |,i,ere  are 
.  that  is  a  sufficient  ground  for  the  interference  of  the  circnm- 
i  Court.     Thus  in  Kemp  v.  Rose  (w),  where  a  builder,  ^JJ^Tted 
j  by  his  contract,    bound  himfeelf  to   abide  by  the  ^  ^^^^ 
1  decision  and  certificates  of  An  architect  as  to  the  architect. 
j  amounts  to  be  paid  for  the  work,  not  knowing  that 
the  architect  had  given  an  assurance  to  the  employer 
that  the  cost  of  the  building  should  not  exceed  a 
certain  sum,  (although  he  refused  to  guarantee  that 

(«•)  Sleeper  L.  Chelmsford/LC,  and  L.  Cairns,  in  Peekv.  Oumey, 
L  IL  6  H.  L.  377  ;  43  L.  J.  C.  19  ;  !>«•  Blackburn,  J.,  in  Lee  v. 
iofiei,  17  C.  B.  N.  S.  607  ;  34  L.  J.  C.  P.  181  :  and  in  Philips  v. 
FojeaU,  L.  R.  7  Q.  B.  679 ;  41  L  J.  Q.  B.  293 :  BariHck  v.  English 
Joint  Stock  Bank,  L.  R  2  Kx.  259  ;  36  L.  J.  Ex.  174. 

(»\  AVrnp  v.  RoiK^  1  Glff.  258;  and  see  Kimherley  y.  Dick,  L.  R.  18 
Iq.  1;  41 L.  J.  Ch.  38  :  Ormes  v.  Beadel,  2  Giif.  166  ;  30  L.  J.  Ch.  1. 
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given. 


amount,)  the  Court  did  not  consider  the  decision  of 
the  architect  made  under  such  unknown  influence 
as  binding,  and  it  was  held  to  be  so  far  a  fraud 
upon  the  builder,  as  to  discharge  him  from  the  con- 
dition of  obtaining  the  certificate  of  the  architect, 
and  to  entitle  him  to  recover  for  the  work  done 
notwithstanding  the  refusal  of  a  certificate. 

When,  however,  the  builder  is  aware  of  the  agree- 
ment between  the  architect  and  his  employer,  and 
of  the  fact  of  the  architect's  interest  in  consequence, 
he  will  be  bound  by  the  architect's  certificates  (o). 
And  when,  also,  he  might  have  known  of  the  posi- 
tion of  the  architect  or  engineer,  the  certificate  is 
conclusive ;  so  where  it  was  agreed  that  the  decision 
of  the  engineer  should  be  final,  and  the  contractor, 
subsequently  discovering  that  the  engineer  was  a 
large  shareholder  in  the  company,  when  disputes 
arose,  filed  his  bill  to  have  the  accounts  taken  ;  the 
House  of  Lords  held  that  this  gave  no  right  to 
relief  (jp).  The  ground  upon  which  it  is  desired  to 
avoid  the  contract  may  arise  after  the  agreement 
has  been  entered  into  ;  and  where  payments  to  a  con- 
tractor were  to  be  certified  by  the  engineer  of  a  rail- 
way company,  and  he  afterwards  became  lessee  of 
the  company  at  a  rent  depending  on  the  amount  to 
be  so  certified  for,  he  was  held  not  to  be  disqualified 
on  that  account  (q). 

Upon  the  same  principle, — that  no  claim  can  be 
made  for  payment ,  under  a  contract,  when  it  is 
made  a  condition  of  payment  for  the  work  done  that 
the  architect  give  his  certificate,  unless  such  certifi- 
cate be  first  given, — when,  under  similar  conditions, 
the  architect's  certificate  is  given  that  a  certain 
balance  is  due,  it  is,  in  the  absence  of  fraud,  con- 
clusive {s) ;  and  where  a  building  contract  is  made 

(o)  Scott  T.'Corp,  of  Liverpool,  8  De  G.  &  J.  334 ;  28  L.  J. 
Ch.  230. 

(p)  Banker  v.  Great  Western  Ry.^  5  H.  L.  0.  72. 

(q)  Um  V.  Bmth  Staiordthiare  Ry.,  11  Jur.  (N.  S.)  192  ;  12  L.  T. 
N.  S.  63. 

(*)  AmM  V.  Walker,  1  F.  &  F.  671  :  Sharpe  y.  San  Paulo  Ry. 
Co,,  L.  B.  8  Ch.  597. 


APPROVAL   OF   WORK   AND   CERTIFICATES.  95 

j  determinable  upon  default  in  the  builder,  to  be 
decided  upon  by  the  architect,  his  certificate  is 
eoDclusive  and  puts  an  end  to  the  contract  (t).  So 
where  a  builder  undertakes  to  complete  works,  to 
be  ordered  by  an  architect,  within  a  given  time,  the 
order  is  conclusive  as  to  the  possibility  of  complet- 
ing them,  and  he  may  be  liable  for  delay  (u).  And,  As  to 
again,  where  a  contract  provided  that  no  claim  should  «**"»• 
be  made  for  extra  or  additional  works  without  the 
production  of  the  written  order  of  the  archit;ect,  and 
no  such  written  order  as  stipulated  for  was  given  ; 
it  was  held  that  the  ^na2  certificate  of  the  architect 
including  such  extra  work  was  conclusive,  and  that 
neither  party  could  raise  the  question  of  whether  or 
not  there  was  a  sufficient  order  in  writing  {x). 

Although  the  final  certificate  may  be  conclusive 
as  to  extras  for  which  no  written  order  as  stipulated 
for  has  been  given,  yet  it  appears  that  the  same  rule 
will  not  apply  in  the  case  of  certificates  given 
daring  the  progress  of  the  works;  and  where  a 
contract  contained  a  clause  that  no  alterations  or 
tddiUons  should  be  made  without  a  written  order 
from  the  employer's  engineer,  and  during  the  exe- 
cution of  the  contract  the  contractors  were  allowed 
to  erect  certain  additional  works,  and  the  particulars 
were  entered  in  the  engineer's  certificates  ("  pro- 
gress certificates  ")  issued  from  time  to  time  autho- 
rizing interim  payments,  the  House  of  Lords  held 
that  these  certificates  were  not  written  orders,  and 
that  the  claim  was  therefore  excluded  by  the  terms 
of  the  contract  (y). 

It  will  be  observed  that  the  architect's  certificate  Certificate 


(e)  RoberUr.  Bury  dmmiuUmen,  L.  R.  5  0.  P.  810  ;  80  L.  J.  C. 
P.  129 :  Wadnoorth  y.  Smith,  L.  &.  6  Q.  B.  832;  40  L.  J.  Q. 
&118. 

(«)  See  jNM(,  Chap.  XL  ;  and  Jones  ▼.  St,  John's  College,  L.  R. 
i(lK  115;  40L.  J.  Q.  B.  80. 

(x)  Ooodyear  v.  Weymouth  {Mayor,  dr.)*  1  H.  &  R.  67  ;  86  L.  J, 
C  P.  12 :  and  we  pott,  Chap.  XY.,  **£rtras,"  as  to  the  facte  of 
IkiieMe. 

(jF)  ThartU  Sulphur  Co.  ▼.  M'Elroy,  L.  R.  3  App.  Oa.  1040.  See 
rm,  Gbap.  XY.,  as  to  the  facta  of  thia  caae. 
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equally       when  given  will,  in  the  absence  of  fraud,  be  binding 
conciusiye   upon  the  employer  under  the  same  circumstances,   1 
pIovot!"*     *^^  *^  precisely  the  same  extent,  as  it  is  conclusive 
upon   the  builder  (a),  although  the  employer  may 
incur  considerable  expense  owing  to  a  subsequent 
discovery  that  part  of  the  work  has  not  been  done 
as  certified,  or  only  imperfectly  finished,  unless  the 
agreement  contains  a  clause  providing  that,   not- 
withstanding the  architect's  certificates,  bad  work 
discovered  within  a  certain  time  after  completion 
Except  in    must  be  rectified  by  the  builder.     But,  as  before 
^f^        stated,  relief  will  be  given  if  the  architect  or  engi- 
neer has   entered   into   some '  agreement  with   the 
builder  or  contractor  which  it  is  a  fraud  to  conceal 
from  the  employer  (6). 

So  where  contractors  agreed  with  a  company  to    | 
do  certain  work,  for  a  sum  of  money  payable  by  in- 
stalments on  certificates  by  the  company's  engineer, 
who  was  named  in  the  contract ;  and,  shortly  after- 
wards, the  engineer  agreed  with  the  contractors  to  do 
the  work  for  a  sum  of  money  payable  to  him  by 
instalments   when    the    contractors   received    their 
instalments  from  the  company ;  it  was  held  that, 
under  the  circumstances,   the   agreement   between 
the    engineer   and   the    contractors    was    a    fraud,    I 
which   entitled  the  company  to  have  their  contract 
rescinded,  and  to  receive  back  the   money  which 
they  had  paid  ;  James,  L.J.,  stating  in  his  judgment 
as  a  clear  proposition,  that  any  surreptitious  deal- 
ing between  one   principal   and   the  agent  of   the   ' 
other  principal  is  a  fraud  on  such  other  principal   . 
cognizable  by  the  Court;  and  that  the  defrauded   « 
principal,   if  he  comes  in  time,  is  entitled,  at  his    . 
option,  to  have  the  contract  rescinded,   or,  if  he 
elects  not  to  have  it  rescinded,  to  have  such  other 

(a)  Goody  far  v.  Weymouth  {Mayor^  <fc<;.),  1  H.  &  R.  67  ;  35  L.  J. 
C.  P.  12.  Cf.  Connor  v.  Belfast  Water  Commissioners^  5  Ir.  R.  C.  L. 
55.  See  Jones  v.  St.  John's  CoUef/e,  L.  R.  6  Q.  B.  115  ;  40  L.  J.  Q. 
B.  80,  as  to  certificate  being  a  condition  precedent  to  the  employer's 
riglit  to  a  penalty  for  uon-completion  of  work.     See  Chap.  XI. 

(6)  Panama^  <frc.,  Telejraph  Co.  v.  India  Rubbery  <fef.,  Co.,  L,  R,   J 
10  Ch.  515  ;  45  L  J.  Ch.  121.     See  cases  cited,  p.  64.  1 
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adequate  relief  as  the  Court  may  think  right  to  give 
him(<r). 

Where,  under  a  building  agreement,  there  is  the  l^igiit  of 
common  stipulation  that  the  contract  price  for  the  ***'«"««  ^" 

'  •  sue  tor 

houses  is  not  to  be  payable  to  the  builder  until  the  payment 
architect  shall  have  certified  that  all  the  work  has  been  on  compU- 
done  according  to  the  contract,  it  has  been. pointed  f*^"  "^ 
out  that,  upon  the  completion  of  the  buildings,  there  although 
would  be  a  debt  due  to  the  builder,  but  not  payable  arehitect's 
untU  the  architect  had  certified  the  fact  of  com-  ?«»^»ficat« 
pletion.      And    if    the    builder,   therefore,    simply  condition 
assigns  his  rights  to  a  third  person,  the  latter,  of  precedent. 
course,  would   be   entitled   to   no   more   than  his 
assignor.      But   where  the   employer    signed   and 
handed  to  a  third  person,  advancing  money  to  the 
builder,  the  following  document,  **  In  consideration 
of  your  advance  and  Mr.  J.'s  (the  builder)  authority 
of  this  date,  I  promise  to  pay  you  the  sum  of  illO 
on  the  completion  of  six  houses  in  accordance  with 
a  contract  dated  the  28th  of  Apiil,  1876,  between 
myself  and  Mr.  J. ;"  and,  in  an  action  upon  the  em- 
ployer's guarantee,  the  jury  found  that  the  houses 
were  completed  accord[ing  to  the  contract   before 
the  commencement  of   the  action ;    the  House  of 
liords,  affirming  the   judgment  of  the   Court  of 
Appeal,  held  that  the  finding  of  the  jury  was  con- 
dusire,  and  that  the  surveyor's  certificate  was  not  a 
condition  precedent  to  the  payment  of  the  £110  to 
I  the  plaintiff  under  the  guarantee,  as  all  that  the  plain- 
tiff had  to  show  was  that  the  work  had  been  done  so 
as  morally  to  entitle  the  builder  to  a  certificate  {d). 

I     if)  Ibid.     See  South  EoMtem  Ry,  v.  WaiUm,  2  F.  &  F.  457. 
^d)  Lewis  t.  Jloare,  29  W.  R.  357. 
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CHAPTER  X. 

PERFORMANCE    OF   THE   WORK   AND   PAYMENT. 

(Guarantee       Where  building  Contracts  are  for  the  erection  of 
f  irmance     ©xtensive  works  it  is  usual  to  obtain  security  for  the 
of  building  proper  performance  of  the  same,  and  it  will  be  conve- 
coniract.     nieut  here  to  refer  shortly  to  this  subject.  In  the  first 
place,  if  the  builder  is  to  give  security  for  the  due 
performance  of  his  contract,  the  giving  of  the  se-  j 
ourity  is  a  condition  precedent  to  any  liability  on  ] 
the  part  of  the  employer  upon  the  contract,  unless 
the  condition  has  been  waived  by  the  builder's  being 
required  to  proceed  with  the   work,   or  the  work 
having  been  executed  without  security  (a). 

Where  a  third  party  has  guaranteed  as  surety  the 
due  performance  of  the  original  contract  by  the 
builder,  he  will  be  discharged  from  that  liability,  if  «i 
a  new  agreement  with  the  builder  in  variation  of  the  \ 
original  contract  is  made,  which  is  equivalent  to  a 
discharge  of  that  contract,  and  a  substitution  of  a 
new  contract  in  its  place ;  and  he  is  not  affected 
with  any  liability  in  respect  of  the  substituted  con- 
tract, unless  with  full  knowledge  of  all  the  circum- 
stances he  consent  to  continue  surety  under  it  (&). 

If  the  person  guaranteed  does  any  act  injurious  to 
the  surety,  or  inconsistent  with  the  right  of  the 
latter,  or  if  he  omits  to  do  any  act  which  his  duty 
enjoins  him  to  do,  and  the  omission  prove  injurious  | 

{a)  RoberU  t.  BreU,  6  C.  B.  N.  S.  685  :  KingsUm  ▼.  Proton, 
cited  2  Doug.  689  ;  Addison,  672.  See  Andrevn  t.  Lawrence,  19  H. 
n.  N.  S.  768,  as  to  becoming  security  for  payment  according  to  build- 
ing contract.     See  the  Precedents,  pott,  for  a  form  of  a  Bond. 

(6)  Whitcher  v.  J/aU,  5  B.  ft  C.  269  :  Reet  r.  Bernngton,  2  Ves. 
Jan.  540  ;  2  White  &  Tudor  L  C.  ;  see  p«r  Cur.  in  PeUy  ▼.  CofU», 
L.  R.  6  Q.  B.  794  ;  40  L.  J.  Q.  B.  281. 
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to  the  surety,  the  latter  may  be  discharged  (c) ; 
thus,  where  the  defendant  guaranteed  the  complete 
performance  of  certain  building  work  for  the  plain- 

Sff  bj  the  principal,  and,  by  the  contract  between 
_je  plaintiff  with  the  latter,  the  plaintiff  agreed  to 
pnsure  the  work  from  fire  during  its  progress,  which 
he  failed  to  do,  and  the  work  was  burned,  and  the 
completion  of  it  thereby  prevented,  the  defendant  was 
held  discharged  (d).  So  where  the  defendant  guar- 
anteed the  performance  of  a  building  contract,  to 
be  paid  for  by  instalments  at  certain  stages  of  the 
work,  the  payment  of  instalments  before  the  work 
pras  done  for  which  they  were  due,  was  held  to  dis- 
charge the  defendant  (e).  And  where  the  defendant 
executed  a  bond  of  guarantee  for  advances  to  be 
made  to  a  third  party,  upon  the  faith  that  no  ad- 
vances were  to  be  made  beyond  tlie  limit  of  the 
goarantee,  he  was  held  discharged  by  advances  being 
hade  to  a  greater  amount  (/). 

We  have  seen,  in  the  last  chapter,  the  effect  of  General 
I  provision  in  building  contracts  making  the  archi-  ™1«  *»  ^ 
tect's  certificate  a  condition  precedent  to  any  pay-  ^Ifmand 
jnents  during  the  progress,  or  on  completion,  of  payment, 
the  works.     In  the  first  place,  then,  in  other  cases, 
it  is  a  general  rule  that  while  a  special  contract  to 
BRct  a  house  or  other  building  remains  open,  i.e., 
mperformed,  the  builder  cannot  sue  to  recover  a 
^mpensation  for  work  and  labour,  nor  can  he  main- 
tain an  action  cb  the  contract  for  what  he  has  done 
mtil  the   whole   is   completed  (g).     But,  where   a 

(c)  Story**  Eq.  Jar.  i.  825  :  WatU  r.  SkuttUtoorth,  5  H.  &  N. 
15 ;  29  Lu  J.  Bz.  229,  234  :  and  Boe  Black  t.  Ottoman  Bank,  10  W. 
L  871.  P.  C. 

(^  WatU  ▼.  SkvUlewarlh,  supra, 

[t)  Ofueral  Steam  Natngation  ▼.  RdU,  6  C.  B.  N.  S.  550. 
(/)  Oordim  t.  Roe,  8  B.  &  B.  1065  ;  27  L.  J.  Q.  B.  185. 
{$)  ERiM  T.  ffamUn,  8  Taant  52.  See  pott,  p.  164 — 165.  Beepott, 
Xvju.,  nnder  "ooTenantB,"  for  the  roles  laid  down  in  order  to 
ihe  intention  of  the  parties  ;  by  which  intention,  the  question 
the  acts  stipulated  for  in  a  giren  contract  are  concurrent,  or 
psrfonnanoe,  or  readiness  to  perform,  on  either  side,  be  a  con- 
Um  pveoedent  to  the  right  to  enforce  performance  on  the  other,  is  to 
laolTed,  and  not  by  any  technical  rules.  See  Terry  v.  Duntu,  2  H. 
t  S^,  as  to  a  covenant  to  build,  and  a  ooTenant  to  pay  being  held  to 
liadependent. 

y  2 
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builder  engages  to  build  a  house,  to  be  paid  for 
his  work  and  labour  and  the  materials  supplied,  by 
measure  and  value,  or  according  to  the  customary 
rate  of  valuation,  he  is  entitled  to  demand  payment 
from  time  to  time  as  the  work  proceeds. 
Refusal  of  There  are,  however,  several  cases  which  establish 
one  iiarty  tlie  general  proposition,  that  wherever  one  of  the 
coioract""  pai'ties  to  a  special  contract  not  under  seal  has,  in 
an  imqualified  manner,  refused  to  perform  his  side 
of  the  contract,  or  has  disabled  himself  from  per- 
forming it  by  his  own  act,  the  other  party  has 
thereupon  a  right  to  elect  to  rescind  it,  and  may,  on 
doing  so,  immediately  sue  as  on  a  quantum  meruit 
for  an^'thing  which  he  had  done  under  it  previously 
to  the  rescission  (h).  It  must  be  observed  that  the 
refusal,  which  is  to  authorize  the  rescission  of  the 
contract,  must  be  an  unquaHfied  one :  in  hints  v. 
liees  (t),  the  action  was  assumpsit,  on  a  contract  to 
build  a  house  for  a  specified  sum,  with  a  count  for 
work  and  labour,  and  materials.  It  appeared  that 
the  house  was  not  yet  completed,  but  that  a  good 
deal  of  extra  work  had  been  done  by  the  defendant's 
order ;  that  the  plaintiff  had  called  on  him  to  pay 
for  all  that  had  been  done,  and  that  he  had  repUed 
"  that  he  would  not — perhaps  never."  On  thi^ 
evidence  the  plaintiff's  counsel  submitted  that  he 
was  entitled  to  recover  on  a  qtmntum  meruit  for  the 
extra  work,  and  also  to  treat  the  special  contract  as 
rescinded.  Coleridge,  J.,  admitted  that  this  would 
have  been  so,  had  the  refusal  to  pay  been  absolutti 
and  unqualified ;  but  thought  that,  in  this  case,  the 
refusal  to  pay  must  be  construed  with  refei'ence  to 
the  demand,  which  was  made,  so  far  as  the  work 
done  under  the  contract  was  concerned,  too  soon^ 
He  therefore  held  the  plaintiff  entitled  to  recovei 
for  the  extras  only  (fc). 

(A)  See  notes  to  Cutter  v.  PoweU,  2  Sm.  L.  C.  (7th  ed.)  11,  rt  jr?.; 
Withers  v.  Jteynoldf,  2  B.  &  Ad.  882  :  Planchi  v.  CoUmm^  8  Bii^;, 
14  ;  1  M.  &  Sc  51  :  Franklin  v.  MUler,  4  A.  &  B.  599. 

(})  Tried  before  Mr.  J.  Coleiidge,  at  the  Moninouthshire  SumoieJ 
Assizes,  1837,  cited  in  notes  to  Cutter  t.  Powdiy  mpra. 

{Ic)  See  also  as  to  rescission  on  ground  of  absolute  refusal,  Otrt  x'. 
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The  same  consequence  follows,  where  a  party  has  Incapacity 
incapacitated  himself  fi'om  perfonning  his  side  of  ^^^^/^"* 
the  contract,    as   if  he   had  absolutely  refused   to 
do  so  (I). 

The  liability   for  the   breach  of   a    contract  to  Liability 
build  will  fall  upon  the  party  who  was  in  default,  for  breach 
and  was  the  cause  of  the  contract  not  being  caniod  °  <^"*"^^ 
into  effect  (m). 

It  is  a  rule  of  law  which  was  established  and  w^ell  Where 
onderstood  200   years   ago,   and   is    laid   down  in  pompietJ^* 
Com.  Dig-(ii),  that  "the  performance  of  a  condition  q^  p^^l 
shall  be  excused  by  the  obstruction  of  the  obligee ;  vented  by 
ts  if  a  condition  be  to  build  a  house,  and  he  or  e°»ploy«r- 
another  by  his  order,  hinders  his  coming  upon  the 
land,  or  says  that  it  shall  not  be  built,  or  interrupts 
the  performance."    If,  after  part  performance  of  the 
work,  the  completion  be  refused  or  prevented  by  the 
employer,  the  builder  may  insist  upon  his  rights 
under  the  contract,  or  claim  damages  without  com- 
pletion, and  he  will  be  entitled  to  recover  what  he 
has  lost  by  the  act  of  the  defendant  (o). 

And  the  builder,  if  prevented  by  some  act  of  the 
employer,  will  not  be  held  liable  for  any  penal- 
ties (p)y  although,  as  before  stated,  he  has  a  cause 
of  action  against  the  employer  for  any  damages  he 
may  have  sustained  (r). 

Where,  therefore,  a  contract  was  made  to  erect 
certain  buildings,  and  the  builder  was  ready  and 
offered  to  do  the  work,  but  the  defendant  prevented 

Tke  AmbergaU  Ry.  Co,,  17  Q.  B.  127  :  Reid  v.  ffoakina,  4  E.  &  B. 
979 :  Bartholomew  v.  Markwici,  15  C.  B.  N.  S.  711. 

(/)  Rohnn  ▼.  Drummond,  2  a  &  Ad.  303  :  PlanM  t.  Colbum,  8 
Ro^  14. 

{m)  PmUifex  ▼.  WUkiruon,  1  C.  B.  75. 

u)  Com.  Dig.  Condition  (L.  6),  where  autborines  are  collected. 

(oi  Flanche  t.  Colbum,  8  Bing.  14  ;  1  M.  ft  Sc.  51.  See  Arterial 
J>foinage  Co,  ▼.  RatKaw/an  Drainage  Board,  6  L.  R.  Ir.  515.  See 
i/flcfciy  V.  Dick,  U  R.  6  App.  251. 

{pi  Hoime  T.  Ouppjf,  3  M.  ft  W.  887  ;  1  Jur.  825  :  Russell  v. 
5a  Da  Bandeira,  13  C.  B.  N.  S.  149  ;  82  L.  J.  C.  P.  68  ;  7  L.  T. 
/.  S.  804.  See  Chap.  XL,  poU  p.  132,  as  to  the  right  of  the  em- 
(4ojer  to  enforoe  penalties  where  he  causes  the  delay. 

(r)  RffberU  ▼.  Bury  Improvement  Commisticneri,  L.  R.  5  C.  P. 
310;  39  L.  J.  C.  P.  129. 
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him,  it  was  held  that  the  builder  had  done  all  that 
wag  necessary  to  entitle  him  to  sne  the  defendant 
■not  for   a   breach   of   contract  {»).      The   measure   of 
«■     damages,  where  the  performance  of  a  buildiDg  con- 
tract is  prevented  by  the  act  of  the  employer,  is 
the  difference  between  what  the  performance  would 
have  cost  the  builder,  and  the  price  which  the  em- 
ployer agreed  to  pay.     The  builder  will  not  be  en- 
titled to  recover  the  full  remuneration   stipulated 
for,  but  a  fair  deduction  must  be  made  from  the 
contract  price  in  respect  of  the  value  of  materials 
which  have  never  been  supplied,  and  wages  wbicb 
have  never  been  paid  (t). 
the       If  the  builder,  after  part  perfonuance,  have  him- 
self refused  or  failed  to  complete  the  contract,  with- 
tioD.  out  any  default  of  the  employer,  the  latter  may  be 
entitled  to  treat  the  contract  an  rescinded  and  main- 
tain an  action  for  damages,  but  it  will  be  seen  in 
another  chapter  that  the  Court  will  not,  in  general, 
undertake  to  enforce  speci6cally  contracts  for  bnild- 
h     ing  (u).     So,  also,  if  a.  building  is  so  negligentlr 
°^   constructed  as  to  be  dangerous  and  unfit  for  use, 
._      the  employer  may  require  the  builder  to  take  dovn 
the  structure  and  rebuild  it ;  aiid,  if  the  builder 
neglect  bo  to  do,   and   refuse  to  fulfil  his  part  of 
the  contract,  the  employer  may  give  him  notice  to 
remove  his  materials  from  off  the  land,  and  mav 
resist  payment  of  any  portion  of  the  price  of  Oia 
work.     If  he  retain  the  materials,  and  make  us« 
of  them,  he  will  be  bound  to  pay  their  fair  value; 
but,  if  the  materials  are  altogether  useless,  or  tlie 
employer   has    suffered    from   the   breach   of  con- 
tract on  the  part  of  the  builder  more  damage  ami 
injury  than  they  are  worth,  he  is  not  bound  to  pay 


(j)  POert  T.  Opu,  1  Ventr.  177  ;  2  Saund.  3fi0  :  ColU*t  r.  Pria. 
6  Bing.  132  :  Ftny  t.  W^iami,  8  T^unt.  (0  ;  1  Moore,  4»8. 

<t)  MaHerton  T.  Jfaynr,  <(«.,  of  Bnoliyn,  7  Hill,  N.  Y.  R  61 : 
AddUon,  p.  675. 

(u)  See  Chap.  XVI. ,  SpeciGo  Ferformuice.  Sea  Strvll  r.  FarUr.  li 
M.  ft  W.  249  ;  16  L.  J.  Kx.  84,  u  to  the  meuon  vt  dunsjes  fnun  Ibt 
bmwli  of  the  defendant's  premue  to  build  a  bouae. 
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anything  (x).  Thus,  where  the  front  of  a  house  was 
erected  by  a  builder  so  much  out  of  the  perpen- 
dicular that  it  was  in  danger  of  falling,  and  it  was 
necessary  to  take  it  down,  it  was  held  that  the 
builder  could  not  recover  for  such  defective  work  (y). 

It    was  formerly  held  that  whenever   anything  Old  rule  as 
was   done  under  a   special  contract,   but    not   in  *V'^^^ 
conformity  thereto,  the  party  for  whom  it  was  done  work°im-^ 
must  have  paid  the  stipulated  price  and  have  re-  properly 
sorted  to  a  cross  action  to  indemnify  himself  for  the  ^^'*®- 
deficiency  in  the  consideration  (z).     This  rule,  how-  Varieti. 
ever,  was  varied  a  few  years  later  (a),  and  the  de-  Farvj- 
cision   then   arrived  at,   that  the   defendant    may  "^''^  \' 
reduce  the  damages  by  showing  that  the  work  was 
improperly  done,  and  may  entitle  himself  to  a  verdict 
by  showing  that  it  was  wholly  inadequate  to  answer 
the  purpose  intended,  has  since  been  upheld  and  was 
followed  by  Farnsworth  v,  Garrard  (6),  wliich  was 
also  an  action  of  assumpsit  for  work  and  labour,  and 
materials.    The  defence,  as  above  stated,  was  that  the 
house  was  so  out  of  the  perpendicular  that  it  was  in 
danger  of  falling ;  to  which  an  objection  was  taken 
that  this   was  only    ground   for    a    cross   action. 
Lord  EUenborough  admitted  the  evidence,  and  said : 
— "  The  late  Mr.  J.  BuUer  thought — ^^and  I,  in  de- 
ference  to  so  great  an  authority,  have,  at  times, 

{x)  TiiKl«l,  C.J.,  HiU  T.  Fmtherttonhaugh,  5  M.  &  P.  541,  544, 
548  ;  7  Bing.  569  ;  /Lddiaon,  p.  677.  See  Pothier,  Louage  d'onvrage, 
Na  434.  See  The  TimeM  Fire  Asturance  Co.  r,  Hawke,  28  L.  J.  Ex. 
31 7»   as  to  an  ionfficient  and  imperfect  completion  of  a  buildin;; 


(jr)  Famsworih  r.  Oarrardf  1  Camp.  88 :  Denew  t.  Daverell,  3 
Gnpw  451.  See  per  La  Blanc,  J.,  Baxten  t.  BuUer,  7  East,  484  : 
Dmmeam  r.  BluntUU,  3  Stark.  6  :  Hayxldm  t.  Staff,  5  A<1.  k  E. 
16L  By  the  French  law,  the  architect  and  the  bailder  are  liable 
darinis  ten  yean  for  negligent  conatniction.  "Si  I'^difice  con&truit  i 
priz  £att  pint  en  toat  on  en  partie  par  le  rice  de  In  construction, 
B^me  par  le  rice  du  sol,  les  architecte  et  entrepreneur  en  sont  respon- 
bUes  pendant  dix  ana."  Code  GItII,  Liv.  III.  tit.  viii.  1792.  As  to 
a  nmilar  article  in  the  CItU  Code  of  Lower  Canada,  see  Wardle  v. 
Beikune^  Ll  R.  4  P.  C.  38  (adopting  the  decision  of  Brown  v.  Laicritf 
(1  Low.  Can.  B«p.  343  ;  5  Low.  Can.  Rep.  65)). 

(;)  Sou  Ll  C.  Vol.  IL  26 :  Btvom  t.  Davis,  cited  7  East,  480,  in  notd. 

(a)  Basten  t.  BuUer,  7  Baat,  479. 

(6)  1  Gamp.  38  ;  Groumsil  t.  Lamb,  1  M.  it  W.  352  :  Bracey 
V.  Carter,  12  A.  &  E.  373. 


104  PERFORMANCE   OF  THE   WORK  AND   PAYMENT. 

ruled  the  same  way — that  in  cases  of  this  kind,  a; 
cross  action  for  the  negligence  was  necessary ;  but 
that,  if  the  work  be  done,  the  plaintiff  must  recover 
for  it.  I  have  since  had  a  conference  with  the 
judges  on  the  subject,  and  I  now  consider  this  is  ti 
correct  nile ;  that  if  there  has  been  no  beneficial 
service,  there  shall  be  no  pay ;  but  if  some  benefit 
has  been  derived,  though  not  to  the  extent  ex* 
pected,  this  shall  go  to  the  amoimt  of  the  plaintiff  *s 
demand.  The  claim  shall  be  co-extensive  tviih  the 
benejit**  (c). 
Judicature  But  now,  by  the  Judicature  Acts  (d),  in  the  case 
Acts.  ^£  pecuniary  claims,   the  power  of  set-off"  is  no 

longer,  as  was  formerly  the  case,  limited  to  debts. 
Claims  for  unliquidated  damages  may  for  the  future 
be  set  off  or  set  up  against  debts,  and  debts  against 
damages,  and  damages   against  damages.     And  t 
cross-claim  by  a  defendant  may  not  merely  be  used 
by  way  of  set-off,  as  an  answer  to  the  plaintiff*s 
claim ;  a  defendant  may,  by  way  of  counterclaim, 
unless  the  Court  or  judge  refuse  permission,  claim 
in  the  original  action  any  relief  against  the  plaintiff 
(and  subject  to  certain  restrictions  against  any  other 
person  (e)  )  which  he  could  foimerly  have  sought  by 
a  cross  action  at  law,  or  suit  in  equity :    so  that 
there  may  be  a  judgment  in  his  favour  for  a  sum  of 
money,  if  the  balance  of  pecuniary  claim  prove  to 
be  in  his  favour ;  or  any  other  remedy  or  relief  may 
be  adjudged  to  him  to  which  he  may  show  himself 
to  be  entitled. 
Set-oflT  by        By  agreement  contained  in  the  original  contract, 
way  of  de-  the  right  may  be  given  in  certain  events,  or  in  case 
duction       q£  deviations  and  alterations,  to  reduce  the  debt  or 

irom  con-  ' 

tract  price,  ^^j  ^^^^  ^  ffickes,  2  C.  &  M.  214  ;  4  Tyr.  43.  See  a  lac  as 
to  quantum  of  redaction,  Thomt&n  t.  Places  1  M.  ft  Rob.  21 S  : 
CutUr  T.  Close,  6  C.  &  P.  387  :  Ihvu  v.  Bedffea,  L.  R.  6  Q.  B.  687  ; 
and  cf.  mle  of  State  of  New  York  recoupment  in  notes  to  Americaii 
edition,  Sm.  L.  C.  by  Hare  k  Wallace  :  and  as  to  recouper  in  onr 
Oourts,  Icely  t.  Grew,  6  N.  &  M.  469  (note).  Jebmi  r,  E,  A  W. 
India  Dock  Co.,  L.  R.  10  C.  P.  300. 

(rf)  Judicature  Act,  Order  XIX.,  r.   3  ;  Order  XXII.,  r.  10,  and 
s.  24  of  the  Act  of  1873,  sub-ss.  1,  2,  6,  7. 
{e)  S.  24,  subs.  3. 
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claim  arising  under  it  by  set-oflF.    And  where,  under  for  mate- 
a  building  contract  to  do  certain  work  and  find  the  ^5^^^^^" 
materials  for  a  fixed  sum,  it  was  afterwards  agreed  employer, 
that  the  employer  should  supply  part  of  the  ma- 
terials, which  the  contractor  accepted  and  used  up 
in  the  work,  it  was  held  that '  llie   employer  was 
entitled  to  deduct  from  the  contract  price  the  value 
of  the  materials  supplied  by  him,  and  without  plead- 
ing a  set-off  (/)•     So  where  the  employer  had  done  or  for  work 
part  of  the  work  himself,  it  was  held  that  the  contract  *^®°®- 
price  must  be  diminished  by  the  value  of  that  portion 
of  the  work  (g). 

Where   an   action  is  brought   for    damages   for  Option  of 
the  non-performance  and  improper  performance  of  pja^'^tiff 
certain  work,  it  will  be  no  defence  to  set  up  that  the  bring'cross 
defendant  had  already  sued  the  plaintiff  for  the  price  action  or 
of  the  work  in  dispute,  and  alleged  to  have  been  im-  ^f^  ^'®^®<^" 
properly  done,  and  the  plaintiff  had  settled  by  pay-  fonnSce 
ing  the  whole   amount  then  sued  for ;  and  that,  in  reduc- 
consequently,    the    plaintiff    was    precluded    from  ^j**!»  °^ 
bringing  a  cross  action,  as  he  might  have  given  the  ^  **™' 
non-performance    and    the    defective    performance 
complained  of  in  evidence  in  reduction  of  damages. 
For,  although   the   plaintiff  might  have  used  the 
causes  of  action  for  which  he  sued  in  reduction  of 
the  claim  in  the  former  action,  yet  he  is  not  bound 
to  do  so,  but  may  maintain   a   separate  action  for 
them  (/t).  Hannen,  J.,  said  (t) : — **  We  have,  though 
mt  without  gome  douht,  come  to  the  conclusion  that 
the  better  rule  is,  that  the  defendant  has  the  option, 
if  he  pleases,  to  divide  the  cause  of  action,  and 
use  it  in  diminution  of  damages,  in  which  case,  as 
Parke,  B.,  says  (k),  he  is  concluded  to  the  extent  to 

{/)  Nmton  T.  Portter,  12  M.  &  W.  772  :  AllhiBon  v.  Davicf, 
Pcake'8  Add.  Cas.  82  :  Grainger  v.  Rayboidd,  9  C.  &  P.  229. 

iq)  Turner  t.  Diaper,  2  M.  &  G.  241  ;  2  ScoU,  N.  R.  447.  See 
Pardow  v.  fVebb,  Oir.  k  M.  531  :  Bamford  v.  Han^ity  1  Stark. 
343. 

(*)  Davis  T.  Hedges,  L.  R.  6  Q.  B.  687. 

(i)  Ihid.,  692. 

{k)  Mondd  T.  SUd,  8  M.  &  W.  858,  870,  872  ;  10  L.  J.  Ex.  426  : 
fdjgt  r.  Burbidge,  15  M.  &  W.  599  :  and  see  Banttn  v.  ButUr,  7 
Kast,  479  :  King  t.  Boston,  7  East,  481  (n.)  :  Fisher  v.  Cannula,  1 

F  3 
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which  he  obtained,  or  was  capable  of  obtaining,  a 

reduction ;  or  he  may,  as  in  the  present  case,  claim 

no  reduction  at  all,  and  afterwards  sue  for  his  entire 

cause  of  action/' 

Evidence        But,  when  the  employer  elects  to  give  the  non- 

^t^bSui*  performance  or  defective  performance  in  evidence 

Spon  the"*  ^^  reduction   of  the  price    in  an  action    by  the 

ralue  of     builder,  uo  evidence  of  any  other  damage  caused  by 

the  work     g^^j^  breach  of  contract,  not  directly  bearing  upon 

missibie.     ^^  question  of  the  value  of  the  work,  is  admissible; 

and  such  special  damage  must  be  sought  in  a  dis- 

Effect  of     tinct  claim  (Q.     If,  on  the  other  hand,  die  employer 

adminions  pay  the  contract  price,   and   afterwards   maintain 

plover  in     *  Separate  action  for  the  damages,  it  seems  that  the 

action  by    effect  of  his  admissious  in  the  action  by  the  builder 

builder,      for  the  pricc,  whether  directly  made  or  indirectly  by 

taking  a  traverse  on  some  other  point,  is  confined  to 

the  action  or  proceeding  in  which  they  are  made ; 

they  do  not  operate  in  estoppel,  or  as  evidence  in 

jother  actions.   So  the  statements  in  the  pleadings  in 

ja  cause,  though   binding   upon  the   party  for  the 

{purpose  of  the  cause,  unless  put  in  issue  and  decided, 

I  are  not  binding  in  other  proceedings  (w). 

What  Although  it  is  the  general  rule  that  the  person 

acc6Dt&nce  t/  »*  & 

of  part-      retaining  the  benefit  of  a  part-performed  considera- 

performed  tion  may  render  himself  liable  upon  a  new  contract 

^°'^  to  pay  for  it,  as  in  the  case  of  an  incomplete  delivery 

"o^Wnd*^^    of  goods  under  a  contract  of  sale  (n) ;  yet,  the  cir- 

cmpioyer  ?  cumstances,  in  general,  in  building  contracts  are  such 

that  there  is  no  option  of  returning  or  rejecting  the 

consideration  performed,  in  which  case  no  implied 

promise  can  be  charged  to  pay  for  it.     So,  where  a 

Camp.  190  :  and  Bee  Marriott  v.  Hampton,  2  Sm.  L.  C.  (7th  ed.) 
405,  and  cases  thereunder.  See  Tye  t.  Gwynne,  2  Camp.  347,  as  to 
an  action  upon  a  bill  of  exchange  giren  by  way  of  payment  of  the  price 
of  work. 

(/)  Allen  y.  Cameron,  1  C.  &  M.  832  :  Mondel  t.  Steel,  8  M.  &  W. 
858  :  Riffffe  y.  Burbidge,  15  M.  k  W.  598. 

(m)  Carter  v.  James,  13  M.  k  W.  137  :  pei'  Willes,  J.,  in  HowUU 
V.  TarU,  10  C.  B.  N.  S.  826  ;  31  L.  J.  C.  P.  150  :  but  see  /)fr  Cur, 
in  BoUeau  v.  Rutlin,  2  Ex.  681.  See  Turner  ▼.  Tepper,  46  L.  J.  Ch. 
703. 

(n)  Champion  y.  »Sho7't,  1  Camp.  53. 
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special  contract  has  been  only  partly  performed, — as  j 
if  the  builder  fail  to  complete  buildings,  or  complete  I  y 

them  in  a  manner  not  conforming  with  the  contract,  \     ,-  l 
so  that  the  employer  cannot  be  charged  with  the  I    ^  /^  V>  ' ' 
contract  price, — ^the  mere  fact  that  the  part  per-  '^ 
formance  has  been  beneficial,  as  that  the  buildings 
remain  upon  the  land,  is  not  enough  to  render  the 
employer  liable  to  pay  for  this  advantage,  and  is  not 
such  an  acceptance  as  imports  a  new  promise  to  pay 
for  the  work  ;  it  must  be  shown  that  he  has  taken 
the  benefit  of  the  part  performance  under  circum- 
stances sufficient  to  raise  an  implied  promise  to  pay  I 
for  the  work  done,  notwithstanding  the  non-per-  i 
formance  of  the  special  contract,  and  some  positive  1 
acquiescence  in  the  incomplete  or  existing  state  of  | 
the  building  is  necessary  to  render  him  liable  to  pay 
according  to  measure  and  value.   Thus,  the  plaintiff, 
having  undertaken  to  complete  certain  work  for  a 
specified  price  on  houses  belonging  to  the  defendant, 
the  whole  to  be  completed  on  a  particular  day,  and 
to  the  satisfaction  of  a  surveyor  who  was  named, 
&iled  to  complete  the  work  according  to  the  terms 
of  the   contract,  but   did  work  upon  the   houses. 
The  defendant  afterwards  resumed  the  possession  of 
the  houses,  and  was  therefore,  at  the  time  of  tlie 
trial,  to  some  extent  enjoying  the  fruit  of  the  labours 
of  the  plaintiff.     It  was  held,  however,   that  the 
plaintiff  could   not  recover  either  on   the  special 
contract,  or  for  work  and  labour.     For  the  special 
contract  had  not  been  performed,  and  the  mere  fact 
that  the  defendant  had  taken  possession  of  his  own 
houses,  upon  which  work  had  been  done,  did  not 
atford  an  inference  that  he  had  dispensed  with  the 
conditions  of  the  special  agreement,  or  that  he  had 
contracted  to  pay  for  the  work  actually  done  ac- 
cording  to   measure   and    value  (o).      But  where, 
however,  a  lessor  contracted  to  pay  his  tenant,  at 

(o)  ificiiro  ▼.  BuU^  8  E.  &  6.  738  ;  4  Jur.  N.  S.  1281  :  PaliiMon 
T.  LudcUy^  L.  K  10  Ex.  830  ;  44  L.  J.  Ex.  180.  See  Elli*  v. 
HamUn,  3  Taoni.  52 :  Banger  v.  Grtat  Western  Ry.  Co. ,  5  11.  L. 
Cai.  118. 
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a  valuation,  for  certain  erections  pursuant  to  a  plan 
to  be  agreed  upon,  provided  they  were  completed  in 
two  months ;  and  no  plan  was  agreed  on,  and,  after 
the  condition  broken,  the  lessor  encouraged  the  lessee 
to  proceed  with  the  work ;  it  was  held,  that  the  lessee 
might  recover  as  for  work  and  labour,  on  an  implied 
promise  arising  out  of  so  many  of  the  facts  as  were 
applicable  to  the  new  agi*eement  (p). 
Right  to         When  a  builder  contracts  to  do  certain  work  in 
i)ayment     consideration  of  a  fixed  sum  to  be  paid  on   com- 
pcrform^   pletion,  and  the  further  performance  is  prevented  by 
ance  where  some  accident  or  event  that  may  excuse  the  non- 
eonipietion  completion ;  yet,  if  there  be  no  default  of  the  emjJoyer, 
prevented^  the  buUder  has  no  claim  for  the  part  performance 
byacci-      before  the  prevention  occurred  (r).     Thus,   where 
***"*•         the  plaintiff  contracted  to  erect  certain  machinery 
on  the  defendant's  premises,  the  price  to  be  paid  on 
completion  of  the  whole,  and,  in  the  course  of  the 
work,  the  premises  and  machinery  were  desti'oyed 
by  an  accidental  fire ;  it  was  held  that  there  was  no 
ch\im  for  the  portions  of  the  work  which  were  done 
before   the   fire,   whether   the   materials  used   had 
become  the  property  of  the  defendant  or  not  (s). 
Blackburn,  J.,  in  delivering  the  judgment  of  the 
Court,  said,  "  On  the  argument  much  reference  was 
made  to  the  Civil  law.     The  opinions  of  the  great 
lawyers  collected  in  the  digest  afford  us  very  great 
assistance  in  tracing  out  any  question  of  doubtful 
principle  ;  but  they  do  not  bind  us :  and  we  think 
on  the  principles  laid  down  in  Cutter  v,  Powell  (t), 
Jesse  V.  Roy  (t/),   Munroe  v.  Butt  (oj),   Siriclair  v. 
Bovles  (y),  and  other  cases,  the  plaintiffs,  having 
contracted  to  do  an  entire  work  for  a  specific  sum, 
can  recover  nothing  unless  the  work  be  done,  or  it 
can  be  shown  that  it  was  the  defendant's  fault  that 

( p)  Burn  V.  Miller^  4  Taunt.  745.     See  Chap.  III.  ante,  p.  13,  as 
to  landlord  allowing  builder  to  expend  money  in  error. 

(r)  Sec  post.  Chap.  XIT.,  as  to  impossibility  of  performance. 

{s)  Applthy  V.  Myers,  L.  R.  2  C.  P.  651  ;  36  L.  J.  C.  P.  331. 

(«)  6  T.  E.  320  ;  2  Sm.  L.  C,  p.  1. 

{a)  1  C.  M.  &  R.  316. 

(a;)  8  E.  &  B.  738.  {y)  9  B.  &  C.  92. 
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the  work  was  incomplete^  or  that  there  is  something 
to  justify  the  conclusion  that  the  parties  have  en-* 
tered  into  a  fresh  contract "  (z). 

But  if,  on  the  other  hand,  the  contract  be  to 
erect  certain  buildings,  and  provide  materials  and 
workmanship,  for  which  payment  is  to  be  made  from 
time  to  time  as  perfoimed  or  supplied,  the  claim  for 
the  part  which  is  performed  remains  valid,  although 
farther  performance  may  be  prevented  by  accident, 
and  the  part  already  performed  become  useless. 
So  where  paj^ments  are  to  be  made  by  instalments 
as  certain  parts  of  the  work  are  completed,  the 
builder  can  claim,  in  the  event  of  the  building  being 
accidentally  destroj-ed,  any  payments  which  have 
become  due  for  the  parts  completed  previous  to  the 
accident.  And  where  a  contractor  was  employed  at 
continuous  work  upon  the  repairs  to  a  buUding, 
which  was  accidentally  destroyed  by  fire  before  the 
repairs  were  completed ;  he  was  held  entitled  to 
charge  for  his  work  and  materials  rendered  up  to 
that  time  (a). 

A  builder,  under  a  contract  to  erect  a  house  in  Effect  of 
accordance  with  plans  and  specifications  for  a  certain  ^}^^}^\. 
sum  of  money  to  be  paid  on  the  completion  of  the  a^a  aiteia- 
building,  will  not  be  prevented  from  recovering  the  tions  upon 
contract  price  because  there  are  certain  immaterial  ^^."^^♦^L'* 
omissions  or  deviations  firom   the  contract,  if  the  recorcr^ 
building  has  been  substantially  completed  (b)  ;  but  payment. 
the  defendant  will  be  entitled  to  such  a  deduction 
from  the   contract  price,  as    will   enable   him  to 
complete   the  work  in  exact   accordance  with  the 
contract.     A  building  contract  may  be  broken  in 
the  letter  with  trifling  damage  to   the  employer; 

(e)  Ibid.,  L.  R.  2  0.  P.  660  :  and  see  as  to  completion  preyented  bj 
aocideai,  HoberU  r.  Jfavflock,  3  B.  &  Ad.  404  :  MeneUme  v.  A  thawed, 
3  Burr.  1592  :  Taylor  r.  CaldwtU,  3  B.  &  S.  826  ;  32  L.  J.  Q.  a  164. 

(a)  Menftone  y.  AthaweSf  3  Burr.  1592  :  Tripp  t.  Armitoffe^  4  M. 
k  W.  61*9.  Ab  to  the  Roman  Law  with  respect  to  the  destruction  of 
work  by  accident  before  payment,  see  Dig.  lib.  19,  tit.  3,  lex  59  ;  Dig. 
Lib.  6,  tit.  1,  lex  39. 

(6)  Lucas  T.  Godwin,  3  Bing.  N.  C.  737  ;  4  Scott,  502  ;  3  Hodges, 
114.  See  pott,  p.  127.  See  po»t,  Chap.  XV.,  under  **  Extras,"  as  to 
vben  the  original  contract  and  estimate  are  excluded  by  deviations. 
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and,  if  performance  in  every  minute  particular  were 
made  a  condition  precedent  to  the  builder's  right  to 
sue  upon  the  contract  for  work  done,  "a  trifling 
injury  to  the  one  party  might  occasion  the  loss  of 
all  remuneration  to  the  other  for  a  long  and  laborious 
service  "  (c). 

And,  in  an  action  for  the  contract  price,  the  de- 
fence to  which  was  that  the  work  did  not  answer  the 
purpose  required,  it  was  held  that  if  the  jury  thought 
it  was  substantial  in  the  main,  though  not  quite  so 
complete  as  it  might  be  under  the  contract,  and  could 
be  made  good  at  a  reasonable  rate,  the  proper  course 
would  be  to  find  a  verdict  for  the  plaintiff,  deducting 
such   sum  as  would  enable    the    defendant  to  do 
what  was  required  (d).   But,  as  before  stated,  where 
it  appears  from  the  whole  tenor  of  the  agreement, 
that  the  parties  thereto  intended,  the  one  to  insist 
upon,  and  the  other  to  submit  to,  conditions,  how- 
ever unreasonable  and  oppressive,  the  Court  will  in 
such  case  give  effect  to  them  (e). 
RfiscisBion       If  a  building  contract  be  rescinded  by  a  subse- 
w^om^'  quent  agreement  whilst  it  is  in  course  of  performance, 
ance  of       and  after  it  has  been  in  part  performed,  or  after  some 
building     consideration  has  been  paid  or  taken  under  it,  any 
mut^^  ^^  claim  in  respect  of  the  part  performance,  or  of  what 
consent,      has  been  paid  or  received  under  it,  must  be  referred 
to  the  agreement  of  rescission  ;  and  in  general,  no 
such  claim  can  be  made,  unless  expressly  or  im- 
pliedly reserved  upon  the  rescission.     Upon  this 
principle,   where  a  landowner    engaged   to    let    a 
builder  land   on  building  leases   and  to  lend  him 
£4000,    to   assist   him   in  the   erection   of  twenty 
houses,   the  money  to  be  repaid  by  June,   1828; 
and  the   builder  agreed   to   build  the   houses,   to 
convey  them  as  security  for  the  loan,  and  to  repay 
the  money ;  and  when  six  houses  were  built,  and 

(c)  Tindal,  C.  J.,  Stavert  t.  Curlinff,  3  Sc.  755. 

(d)  OuOer  t.  Close,  6  C.  &  P.  337  :  Chapel  ▼.  Bickes,  2  C.  &  M. 
214  ;  4  Tjr.  43  :  Thornton  v.  Plcux,  1  M.  A  Rob.  218.  Se«  atHe, 
pp.  103—105. 

(e)  Stadhard  or  Stannard  v.  Lee,  3  B.  &  S.  364 ;  32  L  J.  Q.  B,  75, 
See  ante,  p.  84. 


rescinding 
con- 
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£1168  had  been  advanced,  the  builder,  upon  the 
request  of  th^  landowner  not  to  go  on  with  the 
other  fourteen  houses,  desisted  from  doing  so :  it 
was  held  that  after  June,  1828,  the  landowner 
might  recover  the  £1168  as  money  lent ;  and  that  it 
was  not  necessary  to  sue  on  the  agreement,  which 
was  rescinded  by  consent  (/). 

So,  where  a  contract  is  rescinded  by  a  subse-  Voidable 
qaent  agreement,  although  the  latter  agreement  ^"^^f"^ 
be  voidable,  if  it  is  voluntarily  acted  upon  by  a^ 
party  to  it,  with  a  knowledge  of  all  the  facts,  he  tract. 
cannot  avoid  it  when  the  result  has  turned  out  to 
his  disadvantage.  Thus  where  a  builder,  after  a 
portion  of  the  work  under  a  building  contract  had 
been  done,  signed  an  agreement  giving  up  the  con- 
tract in  consideration  of  a  certain  sum  then  paid  to 
him,  and  stipulating  that  the  works  should  be  paid 
for  according  to  the  valuation  of  an  arbitrator 
named  in  the  agreement ;  and  the  builder  attended 
the  arbitration  proceedings  ;  it  was  held  that  he  had 
confirmed  the  agreement  by  acting  upon  it,  and  was 
therefore  not  entitled  to  have  the  agreement  set  aside 
on  the  ground  of  its  having  been  obtained  unfairly 
and  under  pressure  (g). 

The  subsequent   agreement  may   affect    certain  Sub:^quent 
parts  or  provisions  only  of  the  former  contract,  ex-  ''«re€°^«"t 
pressly  or  impliedly  leaving  the  original  contract  in  al^r  wil'L- 
all  other  respects  to  stand  ;  and,  consequently,  may  nai  bnua- 
have  to  be  consti'ued  upon  the  basis  of,  and  with  ^°8  c^n- 
reference  to,  the  original  contract  (/t).     But,  as  will  p*^.  "^ 
be  seen  in  another  chapter  (?),  a  subsequent  agree-  inconsis- 
ment  for  additional  work,  which  is  so  mixed  up  with  tent  agrec- 

(/)  James  r.  Cotton,  7  Bing.  £66.  See  De  Bernard^  v.  Harding, 
8  Ex.  822  ;  22  L.  J.  Ex.  340,  as  to  when  it  is  a  question  for  the  jury 
vhetker  the  ori^nal  contract  has  been  rescinded. 

See  Mandtn  t.  Sambdl,  28  W.  B.  952,  hndpott,  p.  125,  as  to  a 
nistaken  daim  to  have  a  building  contract  rescinded. 

(^)  0rmeaT.Beadel,2D9Q,  P.  &  J.  833;  SOL.  J.Cb.  1;  9  W.  R.  25. 

(A)  Carr  t.  WaUachian  Petroleum  Co.,  L.  R.  1  C.  P.  636  ;  35  L. 
J.  C.  P.  S14  :  see  Ujge  t.  UaHock,  12  Q.  B.  1015  ;  18  L.  J.  Q.  B. 
45 :  /onet  t.  ^.  John't  CoOeye,  L.  R.  6  Q.  B.  115 ;  40  L.  J.  (^  15. 
SO :  and  see  Hunt  ▼.  South  Eastern  By.,  45  L.  J.  C.  P.  87. 

(ft)  ThamhUi  r.  Neats,  8  C.  B.  N.  S.  831  ;  see  post.  Chap.  XT.  aud 
Chap.  XV. 
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the  original  contract  to  build  as  to  render  it  impossible 
to  complete  within  the  time  appointed,  will  operate  as 
a  waiver  and  discharge  of  llie  original  contract  as 
regards  the  time  of  completion,  so  that  no  penalties 
can  be  claimed  for  delay. 
Assignor's       When  the  plaintiff  and  defendant  entered  into  a 
right  to      joint  agreement  to  do  certain  work,  and  the  plaintiff 
another"'  ^^®^  assigned  all  his  right  and  interest  in  the  con- 
building     tract  to  t£e  defendant,  and  the  latter  agreed  to  pay 
contract  is  the  plaintiff  a  given  sum  on  the  completion  of  the 
in  S^  contract ;  and  subsequently  it  became  necessary  to 
that  vary  the  work,  and  the  defendant  agreed  with  the 

assigned     employer  to   alter  the   original   contract    and   to 
^>y  h»ra.      accept  different  terms  as  to  payment ;  the  Court 
held  that  the  plaintiff  had  no  right,  upon  completion 
of  the  substituted  contract,  to  sue  the  defendant  for 
the  sum  stipulated  to  be  paid  to  him  by  the  agree- 
ment, as  the  original  contract,  the  rights  undei>  which 
were   assigned,   had  never  been   completed.      The 
plaintiff  might  have  some  claim  for  damages,  but  he 
could  not  recover  upon  the  contract  (A:). 
E-iuitabie        An  equitable  assignment  of  a  chose  in  action  may 
asfiignment  be  made  by  any  words  or  acts  showing  a  clear  in- 
du^unYe^r  teution  to  assign ;  a  deed  or  writing  is  not  required 
building     for   the   purpose  (Z).     Hence,   in   equity,  an  order 
contract,     given  by  a  builder  to  his  creditor  upon  the  employer 
having  money  due  to  the  builder  in  his  hands,  to 
pay  the  creditor  out  of  those  funds,  is  a  binding 
equitable  assignment  of  so  much  of  the  funds  ;  and, 
if    commimicated    to    the    employer,   will    prevail 
against  a  subsequent  bankruptcy,  though  intervening 
while  the  letter  containing  tiie  order  is  being  duk 
forwarded  and  on  its  way  to  the  employer  (m) ;  and 

(X)  Uumphrtyi  v.  Jones,  5  Ex.  952  ;  20  L.  J.  Kx.  88. 

{l)  Such  an  assignment  will  now  be  valid  under  the  Judicat^ire  Ait 
in  all  Courts,  though  not  falling  within  s.  25,  sub-s.  6.  See  Itov  >. 
Dawton,  1  Ves.  Sen.  331  ;  2  White  & T.  L.  C.  726,  770,  810,  1156{5ti» 
ed.).  See  the  notes  thereunder  as  to  notice  of  the  assignment  u^ 
other  necessary  steps  to  render  an  equitable  assignment  binding. 

(to)  Ex  parte  Shuth,  3  Sw.  392;  affirming  1  Mad.  58:  y?<wf  t. 
Dawson,  supra :  Lett  v.  Morris,  4  Sim.  607  :  Burn  r,  CarroIAo,  < 
My.  &  Or.  690  :  CoUyer  y.  Fallon,  T.  &  R.  469  :  Boifd  ▼.   Man/^i. 
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in  all  other  cases,  such  an  order,  if  assented  to  by  the 
employers,  would  even  at  law,  before  the  Judicature 
Acts,  have  amounted  to  a  binding  appropriation  (n). 
But  an  authority  to  an  agent  to  receive  payment 
from  the  employer  and  pay  over  the  amount  is  not 
an  assignment  of  the  debt ;  it  does  not  affect  the 
employer,  except  by  enabling  him  to  discharge  the 
debt  by  payment  to  the  agent  so  authorized  to 
receive  it.  So,  where  the  employers  were  indebted 
to  their  contractor,  who  was  greatly  indebted  to  his 
banker;  and  the  latter  having  pressed  for  payment  or 
security,  the  contractor  by  letter  to  the  solicitors  of 
the  employers,  authorized  them  to  receive  the  money 
due  to  him  from  the  employers  and  requested  them 
to  pay  it  to  the  banker ;  and  the  solicitors,  by  letter, 
promised  the  banker  to  pay  him  such  money  on 
receiving  it ;  it  was  held  that  this  did  not  amount 
to  an  equitable  assignment  of  the  debt  (o).  And, 
again,  where  a  contractor  gave  his  banker  a  letter 
directing  the  employer  to  pass  the  cheques  which 
might  become  due  to  him  "  to  his  account  with  the 
bank,"  it  was  held  that  this  was  not  an  equitable 
assignment,  but  that  it  would  have  been  if  it  had 
directed  the  cheques  to  be  passed  to  the  bank  (p). 

It  is  provided  by  the  Judicature  Act  (r)  that  an  Judicature 
absolute  assignment  by  writing  of  any  debt  or  legal  ^^' 
chose  in  action,  of  which  express  notice  in  writing  i^gtS^^  ^ 
shall  have  been  given  to  the  debtor,  shall  be  effectual  ments  dn« 

18  L  J.  Ex.  273  :  JHckinmn  t.  Marrow,  14  M.  k  W.  713.  Bat  see 
lard  Braybroote  v.  MeredUh,  13  Sim.  271  :  £x  parte  Flower,  4  D.  & 
C  449  :  £x  parte  Bell,  17  L.  J.  Bk.  9  :  Crowfoot  7.  Guriwy,  2 
Va  &  8c  473  :  Ex  parte  Steward,  3  M.  D.  &  D.  265. 

(»)  I/utckin9on  y.  Heyworth,  9  A.  ft  E.  375  :  Walker  y.  Rodron, 
9 IL  &  W.  411  :  WiUiatM  t.  Everett,  14  East,  582. 

io)  Rodiek  V.  Ganddl,  12  BeaT.  325  ;  affirmed  3  Mac.  k  G.  754  ;  1 
De  tf.  M.  A  G.  763  :  PhUlips  v.  Priehard,  1  Jur.  N.  S.  750. 

<»  Beil  T.  London  and  Nortk-Westem  Ey.  Co.,  15  BeaT.  548. 
Bbi  see  Riecard  v.  Priehard,  1  K.  ft  J.  277  :  Briee  t.  Bannister,  L. 
K.  3  Q.  a  D.  569  ;  47  L.  J.  Q.  B.  722  :  Buck  v.  Eobaon,  L.  R.  3  Q. 
B.  D.  686  :  Ex  parte  Hall,  L.  R.  10  Ch.  Div.  615.  As  to  the  stamp 
«•  an  order  to  pay  moneys  due  under  a  contract  to  a  third  person,  see 
irifiodk  ▼.  Bammond,  2  Sm.  &  G.  141  ;  5  De  G.  M.  k  G.  320  ;  23 
L  J.  Ch.  550  :  Crowfoot  t.  Gwrney,  ntpra. 

•>)  86  ft  87  Vict,  c  66,  s.  25,  sub-s.  6. 
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in  law  (subject  to  all  equities  which  would  have  been 
entitled  to  priority  previous  to  the  Act),  to  pass  the 
legal  right  to  such  debt  or  chose  in  action  from  the 
date  of  the  notice,  and  all  legal  remedies  for  the 
same,  and  the  power  to  give  a  good  discharge  foi 
the  same,  without  the  concurrence  of  the  assignor. 
An  order  in  writing  to  pay  a  sum  out  of  a  debt,  to 
become  due  under  a  building  contract,  is  an  absolute 
assignment  under  this  section ;  and,  therefore,  the 
assignee  has  a  right  to  maintain  an  action  in  his 
own  name  to  recover  payment  («).  And  the  assign- 
ment is  valid  against  advances  subsequently  made 
by  the  employer  to  the  builder  to  enable  him  to 
complete  his  contract ;  and  payment  to  the  builder 
after  notice  is  bad  (0-  So,  where  a  builder  agreed 
to  do  certain  work  for  the  defendant,  to  be  paid  by 
instalments,  and,  before  the  work  was  completed, 
directed  the  defendant  in  writing  to  pay  to  the 
plaintiff  £100  out  of  moneys  due  or  to  become  due 
from  the  defendant  to  him  ;  and  notice  in  writing  was 
given  to  the  defendant,  but  he  refused  to  be  bound 
by  it,  and  afterwards  paid  to  the  builder  the  balance 
of  the  price  amounting  to  more  than  £100 ;  it  was 
held  that  the  instrument  in  writing  constituted  a 
vaUd  assignment,  and  that  the  plaintiff  was  entitled 
to  recover  that  amount  from  the  defendant,  notwith- 
standing the  subsequent  payments  by  him  to  the 
builder  («).  But  where  a  builder,  after  the  time  for 
completion  had  expired,. assigned  to  the  plaintiff £200 
of  what  should  be  coming  to  him  under  the  building 
contract  (which  provided  that  the  building  should  be 
finished  by  a  certain  day,  and,  if  not,  that  the  em- 
ployer might  engage  another  builder  to  complete  it) ; 
and  soon  afterwards  the  builder  executed  a  creditors* 
deed,  and  the  trustee  of  this  deed  completed  the 
building  with  his  own  money,  and  was  repaid  by  the 


(«)  Brice  v.  BanniHer,  L.  R.  3  Q  B.  D.  569  ;  47  L.  J.  Q.  R  722: 
Buck  v.  Robson,  L.  B.  8  Q.  B.  D.  686  :  overruling  Exparie  Skdttrd, 
L.  R.  17  Bq.  10«.     See  FUher  ▼.  Cafvcrt,  W.  N.  1879,  p.  7.  M.  E. 

{t)  Brice  V.  Bannuter^  supra. 

(a)  Ibid, 
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■ 

employers,  and  allowing  this  repayment  as  proper 
nothing  remained  due  on  the  contract ;  it  was  held, 
upon  the  plaintiff  filing  his  bill  to  enforce  payment 
of  the  £200,  that  the  payments  by  the  employer 
to  the  trustee  were  proper,  and  that  the  bill  ought 
to  be  dismissed  with  costs  (x). 

It  will  be  convenient  here  to  refer  to  the  liability  Liability 
of  the  employer,  or  the  builder,  for  any  injuries  ^^"^ jfj"'^ 
caused  by  the  negligent  execution  of  the  work.    If  an  ^y  builder 
employer  contracts  with  a  builder  to  do  work  which  in  carrying 
can  lawfully  be  done  without  injury  to  others,  and  ^'^^  * 
the  builder  selects  his  own  workmen,  and  has  the  contract. 
immediate  control  over  the  work,  the  employer  will 
not,  as  a  rule,  be  liable  for  injuries  caused  by  the 
builder  in  the  course  of  the  work  (a). 

But  the  employer  may  also  be  liable  if  he  inter- 
feres with,  or  retains  control  over,  the  builder  (6). 
And  if  an  employer  orders  work  to  be  executed  on 
his  own  premises,  lawful  in  itself,  but  from  which, 
in  the  natural  course  of  things,  injurious  conse- 
quences to  his  neighbour  must  be  expected  to  arise, 
unless  means  are  adopted  by  which  such  conse- 
quences may  be  prevented,  the  employer  will  be 
responsible  for  any  damage  that  results  from  the 
work ;  although  the  builder  is  competent,  and  has 
been  directed  by  the  employer  to  take  proper  pre- 
cautions in  executing  the  work  (c)«  Thus,  where  the 
plaintiff  and  defendant  were  the  respective  owners  of 
two  adjoining  houses,  the  plaintiff  being  entitled  to 

(z)  Tooth  T,  HalUUy  L.  R.  4  Ch.  242,  affirming  the  decision  of 
Sialina,  V.C.  :  and  see  Myen  v,  United  Guarantee  and  LifflU  Astur- 
amee  Co,,  7   D.   M.  &  G.   112  :   Bristow  v.   Whitmore,  9  H.  L.  C. 

m. 

\a)  RapMn  v.  CttbiU,  9  M.  &  W.  710  :  Beedie  t.  London  and 
Sorik-We$iem  Ry.  Co.,  4  Ex.  244  :  iiUcl  t.  South-EatUm  Ry.  Co., 
W  a  B.  560 :  Murray  ▼.  Carrie,  L.  R.  6  C.  P.  24 :  SearU  v. 
Uwaiek,  L.  E.  9  Q.  B.  122.  See  poit  p.  289  aa  to  palling  down 
boiJdings. 

A<  to  liability  of  a  snb- contractor,  see  Overton  y.  Freeman,  11  0.  B. 
873 ;  21  L.  J.  G.  P.  52  :  Bake  v.  ThirU,  2  H.  &  C.  20  ;  32  L.  J.  Ex.  189. 

(6)  BurgeM  t.  Gray,  1  C.  B.  578 ;  14  L.  J.  C.  P.  184. 

(f)  Bower  ▼.  Peate,  L.  R.  1  Q.  B.  D.  821  ;  45  L.  J.  Q.  B.  446  ; 
ii&iDed  in  Aw/u»  v.  DcUton,  L  S.  4  Q.  B.  D.  162  ;  and  by  House  of 
Lords,  Dalton  v.  Anjus,  L.  K.  6  Ap.  Ca.  740. 
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the  support  for  his  house  of  defendant's  soil ;  and 
the  defendant  employed  a  builder  to  pull  down  his 
house,  excavate  the  foundations,  and  re-build  the 
house,  the  builder  undei*taking  the  risk  of  support- 
ing the  plaintiff's  house  as  far  as  might  be  necessaiy 
during  the  work,  and  to  make  good  any  damage 
arising  therefrom ;  and  the  plaintiff's  house  was 
injured  in  the  progress  of  the  work,  owing  to  the 
builder  not  having  taken  sufficient  means  to  sup- 
port it,  it  was  held  that  the  defendant  was  liable  {d), 

{d)  Bower  v.  Peate,  tuftra. 


CHAPTER    XI. 

COXDinONS  AS   TO  TIME   OF   COMPLETION,  PENALTIES. 

Performance  of  the  work  comprised  in  a  build- 
ing contract  must  be  completed  at  or  within  the 
time  fixed  by  the  contract.  Where  there  is  no  time 
fixed  by  the  contract,  the  law,  in  general,  implies  a 
contract  to  do  the  particular  work  within  a  reason- 
able time,  having  regard  to  the  nature  and  circum- 
stances of  the  performance  (a). 

Building  contracts,  in  general,  contain  a  condition 
binding  the  builder  to  complete  the  works  within  a 
fixed  time  ;  and,  when  an  allowance  is  to  be  made  if 
the  works  be  delayed  by  reason  of  any  inclement 
weather,  alteration  or  causes  not  under  the  builder's 
control,  or  in  case  of  combination  of  workmen,  or 
strikes,  or  lock-out  affecting  any  of  the  buildmg 
trades,  it  is  advisable,  instead  of  stipulating  that  the 
builders  then  are  to  complete  the  works  within  such 
time  as  shall  be  reasonable,  to  provide  that  the 
builder  shall  complete  the  works  within  such  time 
as  the  architect  shall  consider  to  be  reasonable,  and 
shall  from  time  to  time  in  writing  appoint. 

It  will  be  well,  in  the  first  place,  to  briefly  refer 
to  some  of  the  general  rules  with  respect  to  stipula- 
tions as  to  time  in  building  contracts. 

^\^lilst   at   law    the  mere    dela}'^  in  performance  Equitable 
would  operate  as  a  breach  of  contract,  and  disentitle  jpnstruc- 
the  part}'  in  default  from  further  asserting  his  rights,  stipula- 
a  Court  of  Equity  would,  in  general,  relieve  against  tions  in 
the  legal  consequences,  notwithstanding  the  delay,  contracts 
upon  equitable  terms ;  it  was,  therefore,  said  that  in  time. 

!«'  Co.  Lit.  56  b ;  see  per  Rolfe,  B. ,  in  Startup  ▼.  Macdonald,  6 
M.  i  O.  611:  per  Cur.  in  Ford  v.  Cotfsicorth,  L.  R.  4  Q.  B.  183  ; 
19  L  J.  Q.  B.  188.  See  Fieker  v.  F&rd,  i  Jur.  1084  ;  as  to  a  cove- 
nant  to  boild  vithin  a  reasonable  time,  and  a  defence  tbat  the  bouse 
remained  unbuilt,  with  the  plaintiff's  knowledge,  and  tbat  a  reasonable 
.    time  had  not  since  elapsed. 
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equity  time  is  not  considered  to  be  of  the  essence  of 

the  contract  (6).  "  The  construction  is,  and  must  be, 

in  equity  the  same  as  in  a  Court  of  Law.     A  Court 

of  Equity  will,  indeed,  relieve  against  and  enforce 

specific  performance,  notwithstanding  a  failure  to 

keep  the  dates  assigned  by  the  contract,  either  for 

completion,  or  for  steps  towards  completion,  if  it 

can  do  justice  between  the  parties.     This  is  what  is 

meant,  and  all  that  is  meant,  when  it  is  said  that  in 

equity  time  is  not  of  the  essence  of  the  contract  "  (c). 

Same  .But  now,  by  the  Judicature  Act,  1873(d),  the 

"^n^p  ***      practice  and  the  docti'ines  of  law  and  equity  with 

under        respect  to  the  constniction  of  stipulations  in  con- 

Judica-      tracts  as  to  time  have  been  assimUated ;  and  it  is 

tureAct.     enacted  that  **  stipulations  in  contracts  as  to  time 

or  otherwise,  which  would  not  before  the  passing  of 

this  Act  have  been  deemed  to  be  or  to  have  become 

of  the  essence  of  such  contracts  in  a  Court  of  Equity, 

shall  receive  in  all  courts  the  same  construction  and 

eifect  as   they  would   have  heretofore  received  in 

equity"  (e). 

Time  made      By  cxpress  provision  in  the  contract  time  may  be 

essential     made  essential,  as,  where,  in  addition   to  merely 

by  express  nailing  a  day,  the  parties  introduce  words  clearlv 

ficrcemeDv  o  v  '  x  • 

'  showing  that  this  was  their  intention  (/).     Time 
by  notice,    may  also  be  made  essential  where  it  was  not  originally 
considered  as  of  the  essence  of  the  contract,  or  where 
the  condition  of  time  has  been  waived,  by  giving 
notice  clearly  expressing  the  intention  of  abandon- 
ing the  contract   if  not  completed  within  a  given 
time,  which  must  be  a  reasonable  time  having  regard 
to  the  circumstances  (g). 
by  subject       The  Subject  of  the  contract  may  impliedly  make 
of  contract,  the  time  of  completion  essential.     As  where  pos- 
session is  required  for   the  purpose  of  immediate 

(6)  Jioherts  r.  Berry,  3  D.  M.  &  G.  284  ;  22  L.  J.  C.  898.  As  to 
Specific  Performance,  see  pott.  Chap.  XVI. 

(c)  Per  Cairns.  L.J.,  in  TiUei/  v.  Thomat,  L.  R.  SCb.  67. 

id)  36  &  37  Vict.  c.  66,  s.  26  (7). 

(e)  See  NobU  v.  Edwardet,  L.  B.  5  Ch.  Div.  878  :  Palridt  r. 
MUmt,  L  R.  2  C.  p.  D.  342. 

(/)  Jfudmn  V.  Temple,  29  Beav.  .'i36  ;  30  L.  J.  C.  251. 

ijj)  Green  t.  Sevin^  L.  B.  13  CL.  Dir.  589  ;  and  see  canes  there  cited. 
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building  (h).     So  in  the  case  of  the  sale  of  a  lease 
\  for  buildings  that  was  subject  to  forfeiture  if  the 
bailding  was  not  completed  by  a  certain  day  (i). 

An  extension  of  time  may  be  given  by  sufficient  Extension 
agreement  of  the  parties,  witliout  waiving  the  con-  o^  *"»«• 
dition  as  to  time  being  of  the  essence  of  the  contract, 
further  than  substituting  the  extended  time  (k).  And  Delay  in 
BO  long  as  negotiations  continue  between  the  parties  J^^go^^i*- 
for  completion  of  the  contract,  it  is  a  general  prin-  ^^^' 
ciple  of  equity  that  the  time,  though  in  the  first 
place  essential,  is  extended  (I). 

A  contract  to  be  performed  "directly"  means  Meaning  of 
to  be  performed  not  within  a  reasonable  time,  but  Particular 
speedily,  or  at  least  as  soon  as  practicable  (m).  to'time* 
"  Forthwith,"  in  a  contract  was  held  not  neces- 
sarily to  mean  immediately  (n)*  In  computing  a 
given  period  of  time  "from"  or  "after"  a  speci- 
fied act  or  event,  the  day  of  the  act  or  event  is  to 
be  excluded,  and  the  last  day  of  the  given  time 
included  (o).  The  words  "  at "  or  "  on  "  or  "  upon  " 
a  certain  time  or  event,  or  like  expressions,  mean 
before  or  simultaneously  with,  or  after  the  act  or 
event  referred  to,  in  accordance  with  a  reasonable  con- 
struction of  the  context  (jd).  The  term  "months  "  de- 
notes at  law  lunar  months,  unless  the  context  shows, 
'  or  there  is  admissible  evidence  of  an  intention  in  the 
i  parties,  that  the  word  was  used  to  denote  calendar 
months  (r). 

(M  WrigU  t.  Howard,  1  S.  &  S.  190 :  Noka  t.  Lord  KUmorey, 
1  De  Q.  fc  8m.  444. 

(t)  Barday  ▼.  Meaenyer,  43  L.  J.  Oh.  449.  {k)  JUd, 

(0  Ilwdmrn  ▼.  BaHram,  3  Madd.  440  :  Wood  y.  Bemal,  19  Ves. 
|S20  :  SouUeomh  t.  Bishop  of  Exeter,  6  Hare,  213  :  M" Murray  v. 
I  Sipirer,  L.  R.  5  £q.  527 ;  27  L.  J.  C.  505  :  Webb  t.  Hughes,  L.  R. 
1 10  Bq.  281  :  39  L.  J.  C.  606. 

(»)  Diauxm  t.  Tojf^ham,  8  C.  B.  225  ;  18  L  J.  C   P.  310. 

(■)  RoherU  ▼.  BreU,  34  L.  J.  C.  P.  241  :  see  Ex  parU  SuUivan,  36 
L  J.  B.  1  ;  Hudson  r,  UUl,  43  L.  J.  C.  P.  273. 

(o)  fj^Mer  r.  Garland^  15  Yes.  257  :  Gorst  v.  Lowndes,  11  Sim. 
i  434  :  Robinson  ▼.  Waddinjton,  18  Q.  B.  753  :  Young  t.  Higgon,  6 
I  M.  k  W.  49. 

(p)  Per  Cur.  in  The  Queen  t.  Humphrey,  10  A.  &  E.  370  ;  and  in 
T^  Queen  t.  Arkwright,  12  Q.  B.  970. 

!     (r)  Simpson  T.  Margitson,  11  Q.  B.  23  :  see  Lavg  v.  Oale,  1  M.  & 
|S.  Ill  :  CodkeU  ▼.  Gray,  3  B.&  B.  186  :  Turner  r.  Barlow,  3  P.  &:  F. 
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We  will  now  proceed  to  consider  what  is  the  effect, 

upon  a  stipulation  in  a  contract  that  the  builder  shall 

complete  the  buildings  by  a  specified  time,  and  in 

Effect  of     default  forfeit  a  certain  sum,  of  a  subsequent  order 

order  for  .  . 

extra  work  ^V  the  employer  for  extra  work,  which  necessitates 
upon  stipu- additional  time.     Subject  to  any  express  terms  in 
to*tin*  **    ^^  agreement,  such  an  order  may  entitle  the  builder 
to   claim  the  time    necessarj'^   under   the    circum- 
stances to  execute  the  extra  work  in  addition  to 
that  originally  fixed,  but  as  regards  the  stipulation 
as  to  time,  and  in  all  other  respects,  the  original 
contract  will  stand ;  with  the  exception  that  if  the 
order  for   extra  work  is  so  inconsistent  with  the 
terms  of  the   original  contract   that   they   cannot 
subsist 'together,  and  it  becomes  impossible  to  com- 
plete the   work   in  the   first   agreement  until  the 
additional  work  is  completed,  the  subsequent  agree- 
ment will   be  construed   to  discharge   the  former. 
And  consequently,  if  the  employer  knew,  or  must 
have  known,  that  the  additional  work  would  render 
it  impossible  to  perform  the  contract  as  originally 
made,  the  second  agreement  will  operate  as  a  waiver 
of  the  stipulation  as  to  time  in  the  first  agreement, 
and  a  consent  that  the  completion  of  the  work  shall 
be  postponed  until  after  the  lapse  of  a  reasonable 
time  for  carrj^ing  out  the  work  as  altered.     Suppose 
a   builder   contract  under  a  penalty  to  build  and 
V  completely  finish  two  houses  within  a  given  time, 
and   No.    2   is  not  completed  within  the  time:  it 
would  be  no  answer  for  him  to  say  that  he  was  pre- 
vented from  completing  it,  because  the   employer 
had  required  an  alteration  to  No.  1.      But  if  the 
alterations  ordered  to  No.  1  are  so  mixed  up  wdth 
the  work  specified  in  the  original  agreement  that 
tlie  employer  must  have  known  that  it  would  be  im- 


946.     But  Bee  ffipieell  v.  Knight,  1  Y.  &  C.  401.     See  CaU^yU  ca«, 
6  Co.  62  a,  as  to  a  "  twelTemonth.*' 

In  calculating  a  calendar  month,  if  the  computation  commences 
during  the  course  of  a  month,  the  right  method  ia  to  proceed  from  a 
given  day  in  one  month  to  the  day  with  the  corresponding  number  in 
the  ensuing  month.  Freeman  v.  Jtead,  11  W.  R.  802  ;  8  L.  T.  X.  S. 
458. 
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possible  to  complete  No.  2  and  the  work  in  the 
first  agreement  mentioned  until  the  additional  work 
was  also  completed,  this  raises  an  equity,  and  would 
be  a  good  defence  by  the  builder  to  an  action  on  the 
origiinl  contract.  We  can  now  refer  to  the  decisions 
illustrating  the  above  proposition.  In  Legge  v.  Ha/r* 
lock{%)  the  claim  stated  a  contract,  by  which  the 
plaintiff  covenanted   to   complete  certain  specified 
works  by  23rd  October,  for  £418,  but  it  was  agreed 
that  the  defendant  should  be  at  liberty  to  order 
additional  work,  or  to  diminish  that  specified,  and 
that  payments  or  deductions  were  to  be  made  or 
allowed  accordingly;    also,  that  if  the  buildings 
should  not  be  finished  on  the  23rd  October,  the 
plaintiff  should  pay  the  penalty  of  £1  per  day  for 
every   subsequent    day    employed,    as    liquidated 
damages,  provided  that  if  the  defendant  should  re- 
quire any  additional-  work  the  plaintiff  should  be 
allowed  so  much  extra  time  beyond  23rd  October  as 
might  be  necessary  for  completing  the  same.     The 
plaintiff  alleged  that  the  defendant  ordered  extra 
work,  which  required  thirty-one  days  of  additional 
time,  and  the  value  of  which  was  dG84,  and  that  the 
contract  would  have  been  fulfilled  by  23rd  October 
but  for  such  orders.    And  he  demanded  the  £418 
(minus  a  sum  for  diminution),  and   £84,  for  the 
extra  work.      The  defendant  pleaded,  as  to  £22, 
part  of  the  debt,  that  the   extra  time  necessary 
for  completing  the  additional  work  was  nine  days 
only,  but  that  the  plaintiff  had  exceeded  the  time 
ending  on  2drd  October  by  thirty-one  days,  whereby 
he  became  liable  to  pay  the  defendant  £22,  accord- 
ing  to   the   deed ;    which  he  offered  to   set  off. 
Upon  demurrer  it  was  held  that  the  plaintiff  was 
made  liable   by  the   deed  jpHmA  facie  to  pay  £1 
per  day  for  every  day  actually  used  by  him  beyond 
the  23rd    October,   allowing    him,    however   (that 
is,  not  charging  him  for),  so  many  of  the   days 

(«)  Legged,  Morlock,  12Q.B.  1015  ;  18  L.  J.  Q.  B.  45  :  see  Fletcher 
T.  Dffcke,  2  T.  &.  82  :  Macintosh  ▼.  Midland  Oountiei  By,  Co., 
11 K.  ft  W.  548  ;  S.  G.  14  L.  J.  Ex.  338. 
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80  used  as  were  rendered  necessary  by  the  addi- 
tional works ;  as  the  clause  for  payment  of  £1  per 
day  applied  to  the  covenant  for  extra  time  in  respect 
of  extra  work,  as  well  as  to  the  clause  which  fixed  a  i 
day  for  completing  the  contract  as  originally  defined ; 
and  that,  as  the  demurrer  admitted  the  allegations 
of  the  plea  that  thirty-one  days  were  actually  used, 
and  that  nine  days  only  were  rendered  necessary  by 
the  additional  work,  the  defendant  was,  therefore, 
entitled  to  claim  and  to  set  off  £22  for  the  twenty- 
two  days  not  rendered  necessary  for  completing  the 
extra  work  (f). 

ThornhiU  v.  Neats  («)  was  also  a  case   ob  de- 
murrer.    By  an  agreement  in  writing,  the  plaintiff 
undertook  to  build  six  houses  for  the  defendant, 
and  to  completely  finish  and  give  up  the  premises 
to  him  on  or  before  a  specified  day,  under  a  penalty 
of  dBl  for  each  house,  for  every  week  the  works  should 
remain  incomplete,  and  possession  withheld  after 
that  date.     The  houses  remained  incomplete,  and 
possession  was  withheld   fi'om   the   defendant  for 
twelve  weeks  after  and  beyond  the  day  stipulated. 
The  plaintiff  replied  that  before  any  of  the  penalties 
had   been  incurred,  it  was  mutually   agreed  that 
he   should   perform   other  work  in  and  upon  the 
houses,  in  addition  to  the  work  in  the  first  agree- 
ment, and  that  such  additional  work  was  to  be  done 
within  a  reasonable  time.     He  further  alleged  that 
the    work    under    the   second    agreement  was    so 
mixed  up  with  the   work  under  the   first    agree- 
ment, being  part  and  parcel   thereof,   that  it   be- 
came   impossible   to    complete    the    work    in    the 
first,  until  the  work  under  the  second  agreement 
was  also  completed,  as  the  defendant  at  the  time  of 
making  that  agreement  well  knew,   and  that   he 
had   performed    all   the   work    under  both   agree- 
ments within  a  reasonable  time.     It  was  held  that 
tlie    second    agreement    operated   as   a  waiver    of 

(t)  See  post,  p.  127,  et  seq. 

(w)  ThornhiU  v.  NeaUy  8  C.  B.  N.  S.  831  :  see  Holm^  v.  Gvppy^ 
3  M.  &  W.  387. 
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Ike  stipulation  as  to  time  in  the  first  agreement,  and 
I  consent  that  the  performance  of  the  work  there- 
knder  should  be  postponed,  until  after  the  lapse  of 
be  reasonable  time  provided  for  the  performance  of 
^e  work  under  the  second  agreement,  and  that  it 
vas  a  good  legal  answer  to  the  claim  for  penalties, 
^  the  ground  of  waiver.  It  will  thus  be  seen  that 
irhere  a  contractor  undertakes  to  do  certain  works, 
^jeet  to  alterations,  within  a  prescribed  time,  he 
ria  be  held  to  be  excused  by  the  employer  ordering  . 
Rich  alterations  as  render  completion,  to  the  latter's  t  i 
knowledge,  within  the  time  impossible  (x).  J    y* 

But,  however  unreasonable  the  time  specified  in  Expreea 
lie  contract  may  be,  and   notwithstanding  extra  ^^^^^^ork 
bork  to  a  considerable  extent  may  be  ordered,  if  and  any 
be  builder  choose  to  contract  positively  and  abso-  alteration* 
lately  to  do  the  work,  and  also  any  alterations,  addi-  ^^^"ed 
|k>ns,  or  variations  within  a  given  time,  the  Court  time,  will 
Irill  not  in  the  face  of  such  a  stipulation  imply  a  con-  ^  en- 
Etion  that  is  at  variance  with  the  express  terms  of  ^JJi^ir 
he  contract,    or    relieve    the    builder  because    it  unreason- 
lappens  to   operate  hardly  {y),      "  It  may  be  an  aWe. 
^Qsnal  or  an  unwise  contract  to  enter  into,  but 
here  is  no  reason  why  a  man  should  not  enter  into 
iBch  a  contract.     Certainly,  if  he  does  in  direct 
lerms  enter  into  a  contract  to  perform  an  impossi- 

ity,  subject  to  a  penalty,  he  will  not  be  excused 
lose  it  is  an  impossibility  "  (z).  It  is,  therefore. 
Important  to  note  the  case  of  Jones  v.  St.  John's 
VMege,  Oxford  (a)  ;  there,  the  builders  engaged  by 
he  contract  to  erect  certain  farm  buildings,  which 
vere  specified,  according  to  plans  and  specifications 
bnushed  to  them,  together  with  any  alterations  or 
idditions  within  specific  limits,  which  the  defen- 
bmts  might  prescribe ;    and  they  further  agreed, 

(*)  WeMwood  T.  Secretary  of  State  for  India,  11  W.  R.  261  ;  7 
kT.  K.S.786. 

(y)  J<mes  v.  St.  Jokn*$  CoUege,  L.  R.  6  Q.  B.  115  ;  40  L.  J.  Q.  B. 
|0 :  and  we  Hobertt  r.  Bury  Improvement  CommisfumerSy  L.  B.  5 
I  P.  810  ;  S9  L.  J.  C.  P.  129. 

(ti  Hannen,  J.,  in  /ones  y.  St,  John* a  CoUege^  iupra, 

(a)  j^Mpra. 
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amongst  other  stringent  stipulations,  that  th 
period  or  periods  for  completing  all  such  alteration 
or  extra  works  should  not  exceed  the  period  limitej 
for  the  completion  of  the  works  contracted  for,  unles 
an  extension  of  time  was  allowed  by  order  specif 
(  ing  the  limit  of  extension,  signed  by  the  clerk  of  tW 
\  works  and  bursar,  within  twenty-one  days  after  tb 
delivery  of  the  alteration-order ;  and  that  no  snd 
alteration,  addition,  deduction,  change  or  deviatioii 
should  in  any  way  exonerate  the  contractors  froJ 
the  specific  performance,  in  every  respect,  of  al 
the  works  within  the  time  named  in  their  coil 
tract,  nor  should  vacate  their  contract,  nor  in  an 
way  aifect  the  same.  No  extension  of  time  ws 
allowed.  It  was  admitted  by  the  plaintiffs  that  Um 
did  not  complete  the  work  by  the  time  specified 
and,  although  they  alleged  that  the  alteratioii 
ordered  by  the  defendants  were  so  mixed  up  wit 
the  works  to  be  executed  in  pursuance  of  the  agw 
ment,  that  it  became  impossible  for  them  to  cond 
plete  the  work  by  the  time,  it  was  held  that  no  stipil 
lation  could  be  implied  which  was  at  variance  iri 
the  express  terms  of  the  contract :  for  that,  havi 
expressly  agreed  to  do  the  entire  works,  includi 
extra  work  which  might  be  ordered,  within  tlj 
time  originally  limited,  unless  an  extension  of  tid 
should  be  given,  the  plaintiffs  were  bound  Ij 
their  contract,  although  it  might  involve  fui  id 
possibUity. 

Where  there  is  a  clause,  similar  to  that  i 
Walker  v.  London  and  North  Western  Railway  (0 
prpviding  for  the  avoidance  of  the  contract,  aad  tl 
forfeiture  of  the  contractor's  implements  and  mati 
rials  if  he  fail  to  proceed  with  ihe  work  at  the  rd 
of  progress  required  in  order  to  complete  the  wori 


(6)  Walter  v.  London  and  North  Wettem  Ry.  Co,,  L  R.  1  C.  P.  I 
518  ;  45  L.  J.  C.  P.  D.  787  :  distingaisbing  JioberU  t.  Bury  Imprd^ 
ment  Commimoners,  L.  B.  5  0.  P.  310  ;  39  L.  J.  C.  P.  129 :  i 
Mohan  y.  Dundalk,  Newry  and  Qrtenore  Ry,  Co.,  6  L.  R.  Ir.  C 
where  the  time  is  extended.  Cf.  Stadhard  or  Stannard  t.  Xre, 
B.  k  8.  364 ;  82  L.  J.  Q.  B.  75  ;  7  L.  T.  N.  S.  850  ;  11  W.  B.  S« 
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pnthin  the  period  limited  for  the  purpose^  or  upon 
lertain  other  events ;  such  a  clause  can  only  be 
peted  on,  and  enforced,  before  the  time  originally 
|xed  for  the  completion  of  the  works  has  expired. 
And  the  exercise  of  the  right  of  election  to 
Rescind  a  building  contract,  on  the  ground  of 
|felav,  or  that  the  works  cannot  be  completed 
^thin  the  given   time,  must  be   signified   in   an 

Eiqualified  manner,  and,  at  all  events,  not  after 
e  builder  has  gone  to  expense  in  the  belief  of  the 
light  of  election  not  being  exercised,  or  has  altered 
^  position  to  his  prejudice  (r). 

I   It  follows,  therefore,  that,  as  courts  of  law  always  WaUer  of 
^ean  against  forfeitures,  whenever  it  is  intended  to  forfeiture 
hke  advantage  of  any  breach  of  covenant  or  con-  bSfi^i^g 
jlition  in  a  building  lease,  or  contract,  so  that  it  lease  or 
pboM  operate   as  a  forfeiture,  the  landowner  or  contract. 
^ployer  must  take  care  not  to  do  anything  which 
naj  be  deemed  to  be  an  acknowledgment  of  the  con- 
tinuance of  the  tenancy  or  contract,  and  so  operate 
is  a  waiver  of  the  forfeiture*     It  has  been  held  that 
a  forfeiture  of  a  lease,  for  delay  in  completing  some 
lioases  by  a  certain  day,  was  not  waived  by  the 
lessors  permitting  the  lessee  to  employ  some  work- 
p&en  in  completing  the  houses  for  about  three  weeks 
irfler  the  forfeiture  (d).     But  no  reliance   can   be 
|»laced  on  this  decision.  And  in  Ex  parte  Newitt  (e), 
ilthoagh  the  point  as  to  the  waiver  of  the  forfeiture 
did  not  really  arise  for  decision,  because  there  was 
p  continuing  agreement  that  the  houses  should  not 
[be  left  unfinished  for  twenty-eight  days  without  a 
ijHToper  expenditure  of  labour  upon  them,  James, 
L.J.,  said,  "If  this  had  been  confined  to  a  default 
I 

(e)  Martdgn  ▼.  Samhell,  28  W.  R.  952.  A  mistaken  claim  by  the 
employer  that  a  building  contract  was  at  an  end  and  to  rescind  it,  does 
lot  ipm  facto  operate  to  rescind  the  contract,  unless  the  builder  de- 
LBAod  a  reBcinion  on  the  ground  of  the  mistaken  claim.  Ibid,  See 
[  sale,  ]k.  IS,  as  to  the  building  ovner  allowing  the  builder  to  expend 
^  maoej  in  building  in  error. 
'    (i)  Doed.  KennnQt4m  t.  BrindUy,  12  Moo.  C.  P.  37. 

(e)  Exjxaie  NeviU,  In  re  Garrud,  L.  R.   16  Ch.  Div.  531  :  see 
Mtnial  Drainage  Co,  t.  RcUhanffan  Drainage  Boardy  6  L.  B.  Ir.  515. 
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in  completing  the  houses  at  the  date  fixed,  and  th 
landowner  had,  after  that  date,  gone  on  dealiq 
with  the  builder  on  the  footing  of  the  agreemer 
being  still  subsisting,  I  might  have  thought  the 
this  would  have  amounted  to  a  waiver.  It  woui 
require  a  good  deal  of  consideration  before  I  couli 
assent  to  the  decision  of  the  Coiu-t  of  Common  Plea 
in  Doe  v.  Brindley  "  (/).  Where  A.  demised  Ian 
with  a  covenant  by  the  lessee  to  finish  certain  house 
thereon,  and  with  a  power  of  re-entry  in  case  c 
default,  and  by  another  indenture  between  A.  am 
the  plaintiff,  reciting  that  A.  had  made  subleases  u 
the  land  in  question,  A.  assigned  the  land  to  tb 
plaintiff  subject  to  the  subleases ;  the  Court  inclinej 
to  think  that,  if  the  covenant  had  been  broken,  tbi 
assignment,  subject  to  the  subleases,  would  haTj 
been  a  waiver  of  the  forfeiture  although  the  forfei 
ture  was  not  known  to  A.  {g). 

But  the  clause  with  respect  to  default  in  comple 
tion  may  have  reference  to  successive  periods  ;  and 
where,  imder  a  clause  in  a  building  agreement  thi^ 
in  case  of  default  in  not  completing  the  buildings 
at  successive  periods,  the  owner  should  be  at  libert] 
to  re-enter  and  seize  the  materials,  successive  de 
faults  are  made  and  several  periods  of  indulgeuc^ 
granted,  but  there  has  been  no  waiver  of  the  lasi 
default,  and  no  default  on  the  part  of  the  owner 
and  no  alteration  of  the  builder  s  position  to  hii 
prejudice,  the  owner  may  be  entitled  to  re-enter  aii< 
seize  the  materials  (A). 

The  builder  will  not  be  prevented  from  recovering 
payment,  as  previously  stated  (i),  if  there  has  onl] 
been  a  slight  delay  in  the  completion,  and  the  contracj 
in  other  respects  has  been  substantially  carried  out  j 
any  inconvenience    occasioned    by   such   delay  U 


(/)  Supra, 

(g)  Hunt  V.  Bishop,  8  Ejcch.  675  :  Hunt  ▼.  Remnant,  9  Bxcli.  635, 
See  23  k  24  Vict.  c.  38,  s.  6,  as  to  an  actual  waiver  not  operating  »i 
general  waiver  in  leases. 

(h)  Stevens  v.  TayUn\  2  F.  &F.  419.  See  poH,  Chap.  XIV.,  u  « 
property  in  building  materials, 

(t)  See  aiUe,  p.  109. 
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the  employer  being  a  matter  for  compensation  in 
damages.  Where  the  plaintiff  contracted  to  build 
cottages  by  the  10th  October,  and  they  were  not 
finished  till  the  15th,  and  the  defendant  had  accepted 
the  cottages,  the  plaintiff  was  held  entitled  to 
recover  for  the  value  of  his  work ;  Tindal,  C.J., 
sa^nng: — "  If  it  be  said  that  the  completion  by  the 
10th  of  October  is  the  condition  precedent,  at  least 
the  objection  should  have  been  taken  at  the  time ; 
ill  accepting  the  work  done  the  defendant  admits 
that  it  is  of  some  benefit  to  him  and  that  the  plaintiff 
is  entitled  to  807ne  remuneration.  It  is  not  a  con- 
dition, but  a  stipulation,  for  non-observance  of 
which  the  defendant  may  be  entitled  to  recover 
damages ;  but  even  if  it  be  a  condition,  it  does  not 
go  to  the  essence  of  the  contract,  and  is  no  answer 
to  the  plaintiff's  claim  for  the  work  actually  done. 
It  never  could  have  been  the  understanding  of  the 
parties,  that,  if  tlie  house  were  not  done  by  the 
precise  day,  tlie  plaintiff  would  have  no  remunera- 
tion ;  at  all  events,  if  so  unreasonable  an  engage- 
ment had  been  entered  into,  the  parties  should  have 
expressed  their  meaning  with  a  precision  which 
could  not  be  mistaken  *'  (&). 

We  may  now  proceed  to  consider  the  distinction  Whether 
in  legal  effect  between  a  building  contmct  assessing  ^^  '^^ip^- 
a  sum  to  be  paid  as  the  liquidated  damages  in  the  i3*unding  ^^ 
event  of  the  non-completion  of  the  work  within  the  contract  is 
time  stipulated  or  in  certain  other  events,  and  a  » penalty 
building  contract  imposing  a  sum  generall}'^  as  a  ^iJ^t^J " 
penalty  byway  of  obligation  to  compel  performance  (Z).  damagea. 
In  the  case  of  a  penalty,  the  Courts  of  Equity  always 
exercised  jurisdiction  to  relieve  against  the  judgment 
at  law  upon  payment  of  the  sum  really  due,  or  the 
actual  damages  occasioned  by  the   breach  of  con- 
tract ;  and  they  used  to  direct  an  issue  quantum 


{i)  Luens  t.  Godwin,  3  Bing.  N.  C.  737  ;  4  Scott,  502  ;  3  Hodges, 
114  :  Littler  v.  Holland,  3  T.  R.  590  :  Mar  yon  v.  Carter,  4  C.  &  P. 
295  :  Kintjdom  v.  CVw,  2  C.  B.  631 ;  15  L.  J.  C.  P.  95. 

(/)  Slmnan  t.  WaUer,  1  Bro.  G.  C.  418  :  2  White  &  Tador, 
L.C.  1112  (5th  ed.). 
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damnificatus ;   and,  when  the  amount  of  damages 
was  ascertained  by  a  jury  upon  the  trial  of  such  an 
issue,  they  granted  relief  upon  the  payment  of  such 
damages  (m).     And   now,  therefore,  although  the 
penalty  be  forfeited  and  payable  according  to  the 
terms  of  the  contract,  relief  in  all  Courts  will,  in 
general,  be  given  upon  equitable  principles,  against 
the  full  penalty  by  allowing  only  the  damage  really 
incurred   by  the    non-performance.     But,   on    the 
i  other  hand,  where  building  contracts  are  construed 
{  as  stipulating  for  liquidated  damages  and  not  for  a 
^    I  penalty,   no  necessity   arises    for   equitable   relief 
against  the  payment ;  the  Court  will  not  interfere, 
but  will  deem  the  parties  entitled  to  fix  their  own 
measure  of  damages,  and  the  whole  sum  is  recover- 
able, and  no  more,  both  at  law  and  in  equity,  by 
force  of  the   agreement  (n).     It   is,  consequently, 
important,   having    regard    to    the    distinction    in 
legal   effect    between    liquidated    damages    and  a 
penalty,  to  detei*mine  whether  the  sum  expressed  in 
the  contract  to  be  payable  for  a  breach  is  of  the  one 
kind  or  the  other.     Persons  who  intend  that  the 
breach  of  a  building  contract  shall  involve  the  pay- 
ment of  a  fixed  sum  independently  of  the  amount  of 
actual  damage  thereby  sustained,  must  stipulate  for 
the  payment  as  "  liquidated  damages,*'  in  order  that 
the  sum  may  not  be  treated  as  a  mere  penalty,  that 
is  to  say,  a  sum   to   cover  the  actual  amount  of 
injury  (o).     But   the  use  of  the  term  "liquidated 
.  damages,"  or  the  word  "  penalty,"  is  not  conclusive, 
■  as  it  is  a  question  of  construction  depending  upon 
•  the  whole  of  the  agreement.  And  there  are  numerous 
cases  where  words  to  the  effect  that  the  sum  shall 
be  liquidated  and  ascertained  damages,  and  not  a 

(m)  Per  Our,  in  KembU  t.  Farren,  6  Bing.  148  ;  L.  Muis6eld^ 
C.J.,  in  lytwe  v.  Peert,  i  Bnrr.  2229  :  and  in  Wyllie  ▼.  WilktM,  2 
Dong.  52-2  :  per  Bramwell,  B.,  in  BetU  t.  Burch,  4  H.  &  N.  510  ;  28 
L  J.  Ex.  269  :  and  in  re  Newman,  L.  B.  4  Cb.  Div.  7o3 ;  46  L.  J. 
B.  59  :  2  White  &  Tudor,  L.  C.  11 12  (5th  ed.). 

(n)  Lowe  ▼.  Peers,  4  Ban-.  2228. 

(o)  AtOey  t.  Weldon,  2  Bos.  [&  P.  846  :  BetU  t.  Burck^  tupra  : 
GoUworthy  t.  StruU,  1  Ex.  659. 
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penalty  or  a  penal  sum,  have  been  nevertheless  con- 
Btnied  as  importing  a  penalty,  and  thus  as  restricted 
to  the  actual  damage  ( p).  And,  so  also,  the  Courts 
have  frequently  held  that  a  sum  stipulated  by  use  of 
the  word ''  penalty  "  was,  from  the  circumstances  of 
the  case  and  the  nature  of  the  a^eement,  to  be  con- 
strued as  liquidated  damages,  and  consequently  re- 
coverable in  full  (q).  Whether  the  sum,  mentioned 
in  an  agreement  to  be  paid  for  a  breach,  is  to  be 
treated  as  a  penalty  or  as  liquidated  and  ascertained 
damages,  is  a  question  of  law,  to  be  decided  by  the 
judge  apon  a  consideration  of  the  whole  instru- 
ment (r). 

When  the  damage  is  altogether  uncertain,  and  Whore 
yet  a  definite  sum  of  money  is  expressly  made  pay-  damage 
able  in  respect  of  it,  by  way  of  liquidated  damages,  J^finite  "* 
the   words  will  be   read  in  their  ordinary   sense  sam  con- 
as   meaning  liquidated   and   ascertained   damages,  J*"»?^ « 
and  cannot  be  construed  to   import  a  penalty  («).  damans. 
So,    in   building   contracts    in  which   the   builder 
undertakes  to  complete  by  an  appointed  day,  and 
agrees  to  pay  a  stipulated  sum  or  sums  daily  or 
weekly   for  delay  beyond  the  time   appointed  for 
completion;  such  sum  or  sums  are  of  this  nature 
and  will  be  treated  as  liquidated  damages,  and  not 
as  penalties  (t). 

Where  articles  of  agreement  contain  covenants  Where  one 
for   the  performance  of  several  things,  and   then  ?*™  *? 
one  large  sum  is  stated  to  be  payable  upon  breach  ^  ^^ 
of   performance,  that    must  be  considered    as    a  breaches 

ip)  BmfMY.AnceU,  7  Scott,  864,  5  Bing.  N.  0.  390 :  Kemble  r,Farren, 
€BiB«.  141 :  JRekidea  y.  SehtU,  4  0.  B.  N.  S.  97  ;  27  L.  J.  C.  P.  146. 

iq)  Sparrow  t.  Parit,  7  H.  &  N.  594  ;  31  L.  J.  Ex.  187  :  ParfiU 
r.  Ckamhrt,  L.  E.  15  Rq.  36  ;  42  L  J.  Gh.  6. 

4r>  Ptr  Wilde,  C.J.,  in  Sainier  v.  Ferguson,  7  C.  B.  716.  Per 
BimmweO,  B.,  in  BetU  ▼.  Bureh,  4  H.  &  N.  511  ;  28  L.  J.  Ex.  271. 
/Vr  L.  Coleridge,  G.J.,  in  Magee  v.  Lavell,  L.  R.  9  C.  P.  115 ;  48 
L.  J.  C.  F.  135.  And  see  Banger  v.  Great  Wettem  By,,  5  H.  L.  C. 
73,  105,  as  to  constmction  being  tbe  same  at  law  and  in  equity. 

(«)  Galsworthy  y.  StmU,  1  Ex.  665 :  confirming  Grun  y.  Price, 
13M.ft  W.  695. 

(«>  FUteher  y.  Dyche^  2  T.  R.  82  :  Crux  y.  Aldred,  14  W.  R, 
456  :  re  A>wman,  L.  &  4  Ch.  Diy.  724 ;  46  L.  J.  K  57  :  see 
Sommtt  T.  Bpme^  llr.  R.  0.  L.  573. 
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of  different  penalty  (u) ;  aud  where  the  stipulated  sum  will,  in 
stipuia-  ease  of  breaches  of  the  agreement,  be  in  some  in- 
d^cnt  stances  too  large  and  in  others  too  small  a  corn- 
kinds  and  pensation  for  the  injury,  that  sum  is  also,  in  general, 
values.  to  be  considered  as  a  penalty  (a:).  If,  therefore, 
the  contract  contains  different  stipulations  of  dif- 
ferent kinds,  and  one  sum  is  fixed  to  be  paid  for 
any  breach  of  whatever  kind,  as  such  a  stipulation 
cannot  have  been  made  with  reference  to  the  value 
or  extent  of  the  breach,  it  will  in  general  be  con- 
strued as  a  penalty  for  securing  the  performance  of 
the  contract,  and  will  not  be  treated  as  liquidated 
damages  (y).  The  agreement  should,  in  such  cases, 
provide  for  the  payment  of  a  fixed  simi  for  the 
breach  of  each  particular  stipulation  ;  and,  where  no 
contrary  intention  is  shown,  such  sum  may  be  re- 
covered as  liquidated  damages  (a).  As  an  illustra- 
tion of  the  above  principle  we  may  take  the  case  of 
In  re  Newman,  Ex  parte  Capper  (6) ;  there,  a  build- 
ing contract  provided  for  completion  of  the  works 
by  a  stated  day,  and  in  default  the  contractors  were 
to  forfeit  to  the  employer  stlO  per  week  for  every 
week  after  that  date  during  which  the  buildings 
should  remain  unfinished,  and  the  contract  also 
contained  various  other  stipulations,  with  a  final 
provision  that  in  case  the  contract  should  not  be  in 
all  things  duly  performed  by  the  contractors,  they 
should  pay  to  the  employer  i'lOOO  as  and  for  hqui- 
dated  damages ;  it  was  held  that  the  £1000  was  in 
the  nature  of  a  penalty,  and  that  the  employer  could 
only  recover  the  actual  damage  he  had  sustained  by 
the  delay  in  the  completion  of  the  works. 

(tt)  Per  Heath,  J.,  in  Astley  v.  Weldon,  2  B.  &  P.  358,  adopted 
by  James,  L.J.,  in  re  Newman^  aupra^  at  781. 

{x)  Per  Bayley,  J.,  in  I>avie8  v.  Penton,  6  B.  &  C.  228,  mdopted 
by  Aldereon,  B.,  in  Homer  t.  FUtUqf,  9  M.  &  W.  681  :  and  see 
Oreen  v.  Price,  13  M.  &  W.  695. 

(y)  Boys  v.  An^^eU,  7  Scott,  364  ;  5  Bing.  N.  G.  890  :  AMiey  t. 
Weldon,  mpra. 

(a)  KemUe  v.  Farren,  6  Bing.  141  :  see  JUilly  t.  /otiet,  1  Bing. 
302  :  Uinton  v.  Sparkes,  L  R.  3  C.  P.  161 ;  37  L.  J.  C  P.  81  :  Xea 
V.  Whitaker,  L.  R.  8  C.  P.  70. 

(6)  L.  R,  4  Ch.  Div.  724  ;  46  L.  J.  B.  57. 


PEXALTIES   AND   LIQUIDATED   DAMAGES.  131 

The  party  entitled  under  a  deed  containing  cove-  Option  of 
nants,   or   a  simple   agreement,   to   build,  with  a^"?8^"8 
penalty  (c),  may  either  bring  an  action  of  debt  for  ^,^°"  f^^ 
the  penalt}',  or  he  may  proceed  as  for  breach  of  the  damages  or 
covenant  or  agreement,  and  recover  full  damages  ^  recover 
exceeding  the  penal  sum,  as  the  penalty  is  auxiliary  ^^  ^' 
to  the  performance  of  the  contract  (d).   But  the  pai'ty 
entitled  totally  discharges  the  other  party  from  any 
future  obligation  after  he  has  taken  the  penalty  (e). 

\Vhen  a  contract  contains  a  stipulation  for  a  iixed  Specific 
sum  payable  in  case  of  a  non-performance,  whether  p®''**'"^' 
as  liquidated  damages,  or  as  a  penalty,   this  has  be  granted 
never  been  held  to  release  the  parties  from  their  notwith- 
a^eements,  and  if  there  appears  to  be  no  intention  ^^^'^^^js 

p  '  *^*^  sum  stipn- 

that  the  act  may  be  done  on  payment  of  the  money,  lated  in 
the  contract  will,  notwithstanding  the  stipulation,  contract 
be  enforced  by  specific  performance  or  injunction,***, 
where  such  relief  can  be  given  (/).     Accordingly,  Uquidat^ 
where   an   agi-eement  contained   a  clause  that  no  damages. 
building  should  be  erected  bej'ond  a  stated  line,  and 
a  covenant  that  a  certam  sum  should  be  paid  for 
liquidated  damages  for  breach  of  any  of  the  cove- 
nants  or   stipulations,   the   Court  granted  an  in- 
junction  to   restrain    building   in    breach    of    the 
agreement  (^).     And  Knight-Bruce,  L.J.,  said  that 
"  where  a  covenantee  is  protected  by  a  provision  for 
liquidated  damages,  it  must  lie  in  the  discretion  of 
the  Court,  according  to  the  contents  of  the  whole 

(e)  In  an  action  upon  a  bond  no  damages  beyond  tbe  penalty  can  be 


{d)  Per  L  llansfield,  C.J.,  in  Low  ▼.  PeeJ'8,  4  Borr.  2228  :  and 
in  Bird  x.  JiandaU,  3  Burr.  1352  ;  1  W.  Bl.  387 :  per  Cur.  in 
Bdrrimm  t.  WrigM,  13  East,  343. 

{e)  Bird  t.  Randall,  tupra :  see  Camei  r.  NeabeU,  7  H.  &  N. 
i:;8  ;  30  L.  J.  Ex.  348  ;  81  Ilnd,  273  ;  9  W.  R.  811. 

(/)  Per  Hardwicke,  L.C.,  in  Howard  y.  Hopkyns,  2  Atk.  870. 
And  see  jMv  Sugden,  L.C.,  in  French  ▼.  MaeaU,  2  Dr.  &  W.  272,  284  : 
per  Knigbt-Braoe,  L.J.,  in  Cole  r.  Simt,  5  D.  M.  &  G.  9  ;  23  L.  J. 
Ch.  259.  See  poet.  Chap.  XYL,  as  to  specific  performanoe  of  contracts 
to  baild,  kc  See  pott,  Chap.  XVIII.,  at  pp.  214,  215,  under  "Cove- 
nants," as  to  penal  rents  in  building  leases. 

iff)  CoUm  ▼.  Simgy  supra.  And  see  Howard  ▼.  Hopkynt^  iupra : 
Re  Daje/Jkam  Dodn  Co.,  L  B.  8  Ch.  1022  ;  43  L.  J.  Ch.  261. 
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instrument  and  the  circumstances  of  the  particular 
case,  whether  to  hold  itself  bound  or  not  bound 
upon  the  grounds  of  it,  to  refuse  an  injunction  which 
would  be  otherwise  granted  "  (A). 
Claims  Buf  the  Court»  in  granting  an  injunction  or  decree- 

**°"°*^    ing  specific  performance,  will  impose  the  terms  of 
for  penalty  ^^^  claiming  the  liquidated  damages  or  penalty ; 
or  liqui-     and  the  party  entitled  cannot  claim  an  injunction  or 
^**f^     specific  performance  in  respect  of  a  breach,  if  he  has 
i^JJ*^     previously  sued  for  and  recovered  the   liquidated 
for  specific  damages   for  it,  upon  the   same   ground,   as  just 
perform-     mentioned,   that    he    cannpt  bring  an   action  (ox 
injunction,  damages  after  he  has  taken  the  penalty  (i).     But  a 
claim  may  be  supported  to  damages  in  respect  of  a 
past  breach,  with  specific  performance  or  an  injunc- 
tion for  the  future  (k). 
No  penalty      We  have,  in  a  former  chapter  (Z),  referred  to  the 
recoverable  rights    of   the    builder  with  respect  to    payment 
in^buifdi*^  where  the  performance  of  the  contract  is  pfevented 
caused  by   by  the  act  of  the  employer.     And,  in  the  absence  of 
the  em-      a  Special  agreement  to  the  contrar}^  if  the  builder  be 
ployer.       delayed  in  the  work  contracted  for,  or  otherwise 
prevented  from  completing  the  contract  within  the 
time  limited,  by  the  act  of  the  employer,  the  former 
will  not  be  liable  in  law  for  the  default,  or  for  any 
penalties,  during  such  delay,  and  in  some  cases  he 
may  be  excused  from  performing  the  agreement  con- 
tained in  the  original  contract  and  from  the  pay* 
ment   of   penalties    altogether  (m).     In    Holme    v, 
Guppy  (n),  which  is  an  important  case  on  this  sub- 
ject, the  plaintiffs  agreed  to  build  for  a  fixed  sum  a 
brewery  for  the  defendants,  so  far  as  regarded  the 
carpenter's  work,  within  the  space  of  four  months 

{h)  Coles  Y.  SiniM,  nipra. 

(i)  Howard  t.  Woodward,  84  L  J.  Ch.  47 :  Sainter  ▼.  Pergnttm, 
1  Mac.  ft  G.  286  ;  19  L  J.  Ch.  170.     AnU,  p.  181. 

{k)  Cames  ▼.  Neabett,  7  H.  &  N.  158  ;  30  L.  J.  Ex.  848  ;  31  Ibid. 
278;  9  W.  R.  811. 

(I)  Ante,  p.  101, 

(m)  See  ante,  p.  101  ;  Com.  Dig. 'Condition  (L  6). 

()i)  HoLme  v.  Guppy,  8  M.  &  W.  887  ;  1  Jur.  825  :  ThomkiU  ▼. 
Neatt,  8  C.  B.  K.  8.  881  :  and  see  Westwood  v.  Secretary  o/Staiefor 
India,  11  W.  R.  261  ;  7  L.  T.  N.  S.  736. 
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and  a  half  next  ensuiDg  the  date  of  the  agreement ; 
and  in  defnult  of  completing  the  eame  within  the 
Ume  limited,  to  forfeit  to  the  defendants  £iO  per 
week  for  each  week  that  the  completion  of  the  work 
should  be  delayed  beyond  the  prescribed  time,  the 
amonnt  to  be  deducted  from  the  contract  price  as 
liquidated  damagee.      The  plaintifis  did  not  begin 
the  work  for  four  weeks  after  the  date  of  the  agree- 
ment, in  consequence  of  the  defendants  not  being 
able  to  give  them  possession ;  they  were  afterwards 
delayed  one  week  by  the  default  of  their  own  work- 
m,eD,  and  four  weeks  by  the  default  of  the  masons 
employed  by  the  defendauts ;  and  the  work  was  not 
completed  till  five  weeks  after  the  time  limited.     It 
was   held,  upon   these  facts,  that  the   defendants 
were   not   entitled    to   deduct    from    the    contract 
price  any  sum  in  respect  of  the  delay,  either  for  the 
one  or  the  four  weeks ;  as  the  plaintiffs  undertook 
that  they  would  complete  the  work  in  a  giveti  four 
months,    and   the   particular   time   was   extremely 
material,   because   titey  probably  would  not  liave 
entered  into  the  contract  unless  they  bad  had  the 
specified  four  months  and  a  half,  within  which  they 
could  work  a  greater  ntimber  of  hours  a  day.     The 
decision  arrived  at  in  Holme  v.  Guppy  was  followed 
in  RuueU  v.  Sa  Da  Bandeira  (Viscount)  (o),  where, 
in  addition  to  the  stipulation  for  a  penalty  if  the 
'  work  shoold   not  be   complete   on  a   certain  day, 
it  was  also   agreed  that  if  it  should   not   be   so 
Icompleted  for  any  cause  not  under  the  control  of 
the    contractor  (the   same   to   be    proved    to   the 
utisfaction   of  the    employer's    agent  and    to   be 
rerified  by  him  in  writing),  then  the  said  penalty 
cbonld  not  be  enforced  for  such  number  of  days  or 
for   sui-h    time    as   the    employer's    agent  should 
tune  in  such  certificate.     The  work  was  not  com- 
>leted  till  long  after  the  time  appointed,  hut  a  large 
ortion  of  the  delay  was  occasioned  by  the  inter- 
irence  of  the  employer,  or  his  agents,  in  the  course 
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of  the  performance  of  the  contract.  And,  although 
no  certificate  was  ever  given  in  the  terms  of  the 
contract,  it  was  held  that,  under  the  above  circum« 
stances,  no  penalties  were  recoverable  by  the  em- 
ployer, and  that  therefore  none  could  be  set  off 
against  the  conti*actor's  claim.  So  also,  where  the 
delay  was  caused  by  not  providing  the  required 
plans,  and  setting  out  the  ground,  for  building 
works  (p). 

But,  as  has  been  previously  pointed  out  (r),  if  the 
contractor  choose  to  enter  into  a  contract,  by  which 
it  is  clear  that  he  agrees  to  pay  liquidated  damages 
for  delays  under  any  circumstances,  whether  caused 
by  the  employer  or  not,  the  liability  of  the  con- 
tractor must  be  determined   by  the  terms   of  the 
agreement,  and  the  Court  cannot  imply  a  condition 
at  variance  with  them  («). 
What  kind      When  a  building  contract  contains  a  stipulation 
of  notice  is  that,  if  it  should  appear  to  the  employer  or  his 
Uf^l^j^J^  agent  that  the  work  is  not  properly  executed,  and 
take  ad-     with  due  expedition,  it  should  be  lawful  for  them 
vantage  of  ^o  give  notice  in  writing  to  the  contractor  to  alter 
providing    ^^y  iDoproper  work,   and    to    supply   proper    and 
fora  deter- sufficient  materials   and  labour;    and   tliat  if  be 
mination     ghould  after  such  notice  fail  to  comply  with  it,  then 
orpay-'*^   it  should  be  lawful  for  the  employer  or  his  agent 
ment  of      to  take  the  work  out  of  his  hands,  or  to  recover 
penaitiM     certain  penalties  ;  it  will  be  sufficient  under  such  a 
«v«DtB.  "    clause  to  give  a  notice  in  a  general  form.     Thus  it 
has  been  held  that  the  following  notice,  under  these 
circumstances,   was   sufficientiy   specific — "  I   give 
notice  to  you  to  supply  all  proper  and  sufficient 
materials  and  labour  for  the  due  prosecution  of  the 
works,  and  with  due  expedition  to  proceed  there- 
with ;  and  further,  that  if  you  shall  for  seven  days 
(the  time  named  in  the  contract)  after  the  gi\ing  of 

(p)  RoberU  v.  Bury  Improvement  CommUtumers,  L.  R.  5  C.  P. 
810  ;  89  L.  J.  0.  P.  129.  See  ante,  p.  89,  et  m^.,  as  to  the  archi- 
tect's certificate  generally. 

{r)  Ante,  p.  123. 

(«)  Jones  V.  St,  Jokn'i  CoUtgt,  Oxford,  L  E.  6  Q.  B.  115  ;  40 
L  J.  Q.  B.  80. 
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this  notice,  fail  or  neglect  to  comply  therewith,  I 
shall  as  engineer,  and  on  behalf  of  the  corporation, 
take  the  works  wholly  out  of  your  hands"  (t).     But^ 
on  the  other  hand,  it  seems  that,  if  the  employer 
desired  the  contractor  to  do  some  particular  act,  for 
example,  to  pull  down  some  of  his  work,  he  ought  to 
give  him  a  notice  to  that  effect,  specifying  to  what 
extent  he  wished  to  have  the  work  pulled  down  (w). 
Weekly  or  daily  sums,  agreed  to  be  paid  as  liqui-  Sums  pey- 
I  dated  damages  for  delay  in  finishing  work  under  ^^J®  *?' 
'  building  contracts,  constitute  debts  that  may  be  set  biding 
■  offCx).     If  it  be  agreed   tliat  such  sums  shall  be  contracts 
•  deducted  firom  the  price,  they  become  available  by  "^y  ^  ^ 
'  way  of  set-off  by  force  of  the  agreement  and  inde- 
Ipendently  of  the  statute  (y). 

Under  agreements  of  this  description,  where  it  is  Double 
stipulated  that  in  the  event  of  the  work  not  being  f^°^®1^"* 
completed  within  a  fixed   time,  the   builder   shall  ^^  recover 
forfeit  and  pay  to  the  employer  a  certain  sum  weekly  penalty. 
and  every  week,  such  penalty  to  be  deducted  Irom 
the  amount  which   may   remain   due  on  the  com- 
pletion of  the  work  ;  and  the  contract  price  is  paid 
without  making  any  deduction  for  payments  which 
have  become  due  under  such  stipulation ;  the  em- 
ployer will  be  entitled,  after  having  paid  the  contract 
price,  to  set  off  the  penalty  in  an  action  brought 
subsequently  for   extra  work.      He  has   a   double 
remedy,  either  to  deduct  it  from  the  contract  price 
or  to  recover  it  (z), 

(r>  Paulinff  ▼.  Dover  (Mayor,  d:c.\  10  Exch.  753  ;  24  L  J. 
Bjl  128.  ♦ 

(«)  Ibid,  per  Parke,  B. 

{T)  FUicher  v.  Dyche,  2  T.  R.  32  :  Duel-worth  v.  Alison,  1  M.  &  W. 
412  :  Lefff/e  v.  JIarlod:,  12  Q.  B.  1015  ;  18  L.  J.  Q.  B.  45  ;  and  anU, 
p.  121,  where  the  facto  are  given. 

iy)  See  Jones  ▼.  St.  John's  College,  L.  R.  6  Q.  B.  115  ;  40  L.  J. 
Q.  B.  80. 

{i)  Duckworth  T.  Alison,  svpra. 
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General  If,   subsequently   to    the   making   of    the    con- 

PMiorm*'*  tract,  the  performance  of  the  work  become  impos- 
ftnoebe-  sible,  it  will  depend  upon  the  intention  of  the 
comes  im-  parties,  to  be  collected  from  the  terms  of  their 
BubTOQuent  ^^^^^^^^t,  as  construed  with  reference  to  the  cir- 
to  the  cumstances,  whether  the  contract  remains  applicable 
making  of  to  the  Subsequent .  impossibility,  or  on  whom  the 
oontoict^  consequences  of  such  impossibility  shall  fall. 

Where  the  law  creates  a  duty  or  charge,  and  the 
party  is  disabled  from  performing  it  without  any  default 
in  him,  there  the  law  will  excuse  him,  as  expressed 
by  the  maxim  lex  non  cogit  ad  impossibilia,  4^r  as  it 
is  also  said,  impoteiitia  excusat  legem;  but,  on  the 
other  hand,  the  maxim  does  not  apply  where  the 
party  by  his  own  contract  creates  a  duty  or  charge 
upon  himself,  as  then  he  is  bound  to  make  it  good, 
notwithstanding  any  inevitable  accident,  because  he 
might  have  provided  against  it  by  his  contract  (a). 
When,  therefore,  there  is  no  express  or  implied 
provision  by  the  terms  or  circumstances  of  the 
agreement  as  to  events  of  impossibility,  it  is  laid 
down  as  a  general  rule,  that,  if  a  person  by  his  own 
contract  absolutely  engage  to  do  anything  without 

(a)  Per  Cur.  in  Paradine  r.  Jane,  Aleyn,  26  :  Aikhuon  ▼.  RUehie^ 
10  East,  580,  and  cases  thereunder.  Per  Willes,  J.,  in  Clifford  t. 
WeUU,  L.  R.  5  C.  P.  586.  See  p.  108  as  to  right  to  payment  in  case 
of  accident  after  part  performance  of  the  work. 

By  the  French  law  the  contractor  is  liable  if  he  supplies  the  materials 
when  the  subject-matter  of  the  contract  is  lost  in  any  manner  before 
deliyery.  "  Si  dans  le  cas  oh  rouvrier  foumit  la  matifere,  la  chose  vient 
&  p^rir,  de  quelque  mani^re  que  ce  soit,  avant  d'etre  liyr6e,  la  perte  en 
est  pour  Touvrier,  k  moins  que  le  maltre  ne  fiit  en  demenre  de  reoevoir 
la  cho^e."  Code  Civil,  Liy.  III.,  tit.  viii.,  1788.  See  as  to  Roman 
Law,  LL.  20,  65,  £f.  de  oontrah.  empt.  Pothier  (Louage,  425). 
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any  qualification,  he  must  make  compensation  in 
damages,  although  the  performance  is  rendered  im- 
practicable by  an  inevitable  accident,  or  other  con- 
tingency not  foreseen  by,  nor  within  the  control  of, 
the  party  (b).  It  is  consequently  important  that  the 
agreement  to  build  should  contain  an  exception 
against  accident,  &c.,  as,  otherwise,  the  builder  will 
be  bound  by  his  stipulation  notwithstanding  any 
obstacle  arising  by  accident,  &c. ;  for,  although  the 
law  excuses  accident  against  an  implied  covenant 
for  performance,  yet  it  will  not  against  an  express 
covenant  (c)« 

The  rule,  above  mentioned,  is  also  substantially  Act  of  God. 
]q)plicable  to  cases  where  the  impossibility  is 
caused  by  the  "  act  of  God,"  as,  if  such  acci- 
dents are  not  expressly  or  impliedly  excluded  or 
excepted,  it  is  no  excuse  that  the  contract  has 
tecome  impossible  by  an  event  of  this  nature  (d). 
*'  The  act  of  God  is  in  some  cases  said  to  excuse 
the  breach  of  a  contract.  This  is  in  fact  an  inac- 
curate expression,  because  where  it  is  an  answer  to 
a  complaint  of  an  alleged  breach  of  contract  that 
the  thing  done  or  left  undone  was  so  by  the  act  of 
God,  what  is  meant  is  that  it  was  not  within  the 
contract "  (je).  Where,  therefore,  the  duty  or  liability 
is  imposed  by  common  law,  it  is  a  rule  of  law  that_ 
there  is  an  implied  exception  of  '*  the  act  of  God ;  " 
but,  as  has  been  seen,  when  the  duty  is  created  by 
contract,  the  party  bound  must,  in  the  absence  of 
any  express  or  implied  condition,  carry  out  the 
terms  of  the  agreement  notwithstanding  any  in- 
eritable  accident  (/). 

{b)  Per  Cur,  in  Ford  ▼.  CoUtworth,  L.  B.  4  Q.  B.  184  :  Baily  y, 
Ik  Crapiffny,  L.  R.  4  Q.  B.  180  ;  88  L.  J.  Q.  B.  98.  See  Jonet  ▼. 
SL  John't  College,  Oaford,  L.  R.  6  Q.  a  115  ;  40  L.  J.  Q.  B.  80. 

(c)  See  Burke  r.  Hodptan,  8  M.  &  8.  267  :  Thornbarow  r. 
Wkitacre,  2  Ld   Raym.  1164. 

(d)  See  jKT  Cockborn,  C.J.,  in  Nugent  t.  Smith,  L.  R.  1  C.  P.  D. 
429 ;  45  ll  J.  C.  P.  702  ;  for  the  explanation  of  the  analogous  terms 
ol  the  civil  h&w  damnum  faJUxle,  caaue  fortuUut^  vie  major. 

{t)  Per  Cur.  in  BaUyv.De  Creapigny,  tupra.  See  Co.  Lit.  206(a) ; 
LBmgkter'e  Case,  5  Co.  21  (6). 

(/)  Wear  Commieeionert  t.  Adameon,  L.  R.  1  Q.  B.  D.  546: 
MekoU  T.  Mardandy  L.  R.  2  Bx.  I).  4  ;  46  L.  J.  Ex.  178. 
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^f^h"*?!^  Where  a  contractor  covenanted  to  build  a  bridge 
contracts**  in  a  substantial  manner,  and  to  keep  it  in  repair  for 
becoming  a  Certain  time,  he  was  held  bound  to  rebuild  the 
impossible,  bridge,  although  it  was  broken  down  by  an  extra- 
ordinary flood  (gr).  We  have  already  seen  that, 
where  a  builder  contracted  to  do  certain  specific 
works  within  a  fixed  time  (A) ;  and  in  another  case 
according  to  a  specification  (t) ;  it  was  held,  in 
the  first  case,  to  be  no  excuse  that  alterations,  duly 
ordered  without  allowing  an  extension  of  time, 
rendered  performance  of  the  work  impossible ;  or, 
in  the  second  case,  that  the  work  was  impracticable 
according  to  the  specification.  If  one  of  tlie  parties 
to  a  contract  stipulates  for  the  option  of  perform- 
ing his  part  in  one  of  two  lawful  ways,  he  is,  after 
having  once  made  his  election,  bound  by  such  elec- 
tion ;  and  if  the  performance  is  impossible,  and  not 
illegal,  he  is  liable  to  damages  for  not  being  able  to 
perform  it.  So,  an  insurance  company,  having 
undertaken  to  reinstate  the  insured  premises  which 
had  been  damaged  by  fire,  were  held  not  to  be 
excused  from  their  contract  by  reason  of  the  Com- 
missioners of  Sewers  having  subsequently  taken 
down  the  premises  as  dangerous,  although  on  ac- 
count of  defects  not  caused  by  the  fire  (k). 

There  is  a  curious  rule  laid  down  in  1  RoU.  Abr. 
as  follows  (I)  : — "  If  a  man  covenant  to  build  a  house 
before  such  a  day,  and  afterwards  the  plague  is 
there  before  the  day,  and  continues  there  till  after 
the  day,  this  shall  excuse  him  from  the  breach  of 
the  covenant  for  not  doing  thereof  before  the  day, 
for  the  law  will  not  compel  him  to  venture  his  life 
for  it,  but  he  may  do  it  after."  But  Campbell,  C.J., 

iff)  Brtcknock  Navigation^  tkc.  v.  Pritchard,  6  T.  R.  760  ;  see  Djer, 
33  a  (10).     See  Errington  t.  Aynedey,  2  Bro.  C.  C.  840. 

(A)  Jonu  ▼.  St.  Jokn*t  CoUege,  Oxfofd,  L.  R.  6  Q.  B.  115;  40 
L.  J.  Q.  B.  80  ;  and  see  ante,  p.  123. 

(t)  Thorn  V.  Mayor  of  London,  L.  R.  1  App.  Ca.  120  ;  45  L.  J. 
Ex.  487  ;  and  see  ante,  p.  79. 

(ifc)  Brown  v.  Royal  Insurance  Co.,  28  L.  J.  Q.  B.  275 ;  1  EL 
&  El.  853,  Brie,  J.,  disseniiente ;  Barkworth  v.  Young,  4  Drew,  1  ; 
26  L.  J.  Ch,  153. 

(/)  P.  450,  pi.  10. 
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in  Hall  v.  Wright  (m)  said,  when  citing  this  rule, 
that  time  not  being  of  the  essence  of  the  contract, 
the  existence  of  the  plague  might  be  pleaded  in  sus- 
pension and  in  excuse  of  performance  of  it  on  that 
day ;  but  the  contract  was  not  dissolved,  and  if  tlie 
house  had  not  been  built  in  reasonable  time  after- 
wards, the  covenantor  would  have  been  liable  in 
damages. 

But  there  are  authorities  "which  establish  theprin-  Where  the 
ciple  that,  where  from  the  nature  of  the  contract  it  ap-  ^^^^ »» 
pears  that  the  parties  must  from  the  beginning  have  ^on  the* 
known  that  it  could  not  be  fulfilled,  unless,  when  continued 
the  time  for  the  fulfilment  of  the  contract  anived,  existence 
some  particular  specified  thing  continued  to  exist,  subject. 
80  that  when  entering  into  the  contract  they  must 
have  contemplated  such  continued  existence  as  the 
foundation  of  what  was  to  be  done ;  then,  in  tlie 
absence  of  any  express  or  implied  warranty  that 
the  thing  shall  exist,  the  contract  is  not  to  be  con- 
strued as  a  positive  contract,  but  as  subject  to  an 
implied  condition  that  the  parties  shall  be  excused 
in  case  before  breach   the   contract   becomes  im- 
possible firom  the  perishing  of  the  thing  without  the 
default  of  the  contractor  "  (n).     Thus,  where  the 
plaintiffs   contracted  with   the   defendant  to   erect 
machinery  upon   his   buildings  and   to  keep  it  in 
repair  for  two  years,  the  price  to  be  paid  on  com- 
pletion of  the  whole  ;  and  after  some  portions  of  the 
work  had  been  finished,  and  others  were  in  course 
of  completion,  the  premises  with  all  the  machinery 
and  materials   thereon  were  destroyed  by  an  ac- 
cidental fire;  it  was  held  that   both  parties  were 
excused  from  further  performance,  and  no  liability 
accrued  on  either  side  (o).     And  the  case  of  Anglo- 
Egyptian  Navigation  Co.  v.  Rennie  (p)  may  also  be 

(m)  27  L.  J.  Q.  B.  854,  355. 

(n)  Per  Cur.  in  Tayhr  y.  Caldwell,  8  B.  &  S.  888  ;  32  L  J.  Q.  B. 
166. 

(o)  AppUby  V.  Mjfers,  L.  R.  2  C.  P.  651  ;  36  L  J.  C.  P.  831  ; 
cited  ante,  p.  108. 

{p)h.K  10  C.  P.  271 ;  44  L.  J.  C.  P.  130  ;  L.  R.  Ibid.  571  ; 
where  it  appears  that  the  question  as  to  the  property  was  referred  to 
Arbitntioo. 
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given  as  another  illustration  of  the  above  rale; 
there,  the  contract  was  made  for  the  construction 
and  fitting  of  engines  and  boilers  upon  a  steamship 
then  on  voyage,  the  price  to  be  paid  for  bj  certain  in- 
stalments as  the  work  progressed  on  the  certificate 
of  the  employer's  inspector;  the  work  was  com- 
menced and  payments  made  accordingly,  but  before 
the  engines  were  completed  ready  for  fitting,  the 
ship  was  lost  at  sea ;  it  was  held  that  the  contract 
was  an  entire  and  indivisible  contract  for  work  to  be 
done  upon  the  employer's  ship  for  a  certain  price, 
from  further  performance  of  which  both  parties  were 
excused  by  the  loss  of  the  ship ;  that  the  property 
in  the  unfinished  work  and  materials  was  not  in- 
tended to  pass  until  they  were  fixed  on  board  the 
ship ;  and  that  consequently  the  employers  were  not 
entitled  to  the  boilers  and  machinery,  nor  could  they 
recover  the  money  already  paid  as  upon  a  failure  of 
consideration. 
Impofifli-  No  contract  can  be  carried  into  effect,  which  was 
bilityof  originally  made  contrary  to  the  provisions  of  law, 
cauaedby  ^^^  ^^^^  ^  Contract  for  the  erection  of  a  building  in 
act  of  law.  contravention  of  the  provisions  of  the  Metropolitan 
Building  Act  of  1855  cannot  be  enforced  (r).  And 
the  performance  of  a  contract,  made  consistently 
with  the  rules  of  law  at  the  time,  is  excused  by  a 
supervening  impossibility  caused  by  act  or  process 
of  law,  or  by  an  Act  of  the  Legislature,  and  the 
contractor  is  discharged  from  liability  («).  Upon 
this  principle,  where  a  lessor  covenanted  that  neither 
he  nor  his  assigns  would  permit  any  building  upon 
a  piece  of  land  adjoining  the  demised  premises,  and 
a  railway  company  subsequently  took  the  land  under 
compulsory  powers  given  them  by  statute,  and  built 
upon  it,  the  Court  held  that  the  lessor  was  dis- 
charged from  his  covenant  by  the  subsequent  Act 
of  Parliament,  which  put  it  out  of  his  power  to  per- 


(r)  Stevens  r.  OourUy,  7  C.  B.  N.  S.  99 ;  1  L.  T.  N.  8.  88  ;  1  P.  A 
F.  498.     See  the  Metropolitan  Building  Acts,  pott.  Part  III. 
(«)  Per  Cur,  in  Aikinton  y.  MUekiey  10  Bast,  584. 
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form  it,  on  the  principle  expressed  in  the  maxim 
''  lex  nan  eogit  ad  itnpoasibilia  "  (t). 

We  have  seen  that  where  the  performance  of  the  Impoari- 
contract  is  rendered  impossible  by  the  act  or  default  ^^1%^  ^ 
of  one  of  the  parties  to  the  contract,  this  will  in-  party  to 
▼olve  very  different  considerations,  because  a  party  oontiact. 
mofit  be  responsible  for  the  consequences  of  his  own 
act  («)'. 

(t)  Baily  T.  Jk  Onspiffny,  L.  B.  4  Q.  B.  180  ;  88  L.  J.  Q.  B.  98  : 
Ihe  <L  Awflema  t.  Rwjdey^  6  Q.  B  107  :  see  Newby  t. Skarpe,  L.  B. 
8  Ch.  Bit.  89  :  NewingUm  Local  Board  Y.  CoUingham  LoccU  Board, 
L.  1^  12  Ch.  DiV.  725. 

(v)  See  onle,  p.  100,  tt  acq. 


CHAPTER  XIII. 

DEATH  OR  BANKRUPTCY  OF  THE  BUILDER  OR 

EMPLOYER. 

It  has  been  stated  that  the  contract  of  the  archi- 
tect is  a  personal  contract,  which  can  only  be  per- 
formed during  his  lifetime,  and  is  subject  to  the 
implied  condition  of  his  continuing  alive  and  in 
health,  and  is  revoked;  by  his  death  or  incapacity 
Death  of  from  illness  (a).  But,  this  is  not  the  case  with  the 
coutractor.  contract  of  the  builder,  as,  upon  his  death,  the  per- 
sonal representatives,  with  the  exception  mentioned 
below,  become  entitled  to  the  benefit  of  the  contract 
of  the  deceased  remaining  incomplete  at  the  death, 
and  are  entitled  to  complete  it,  and  recover  the 
value  for  the  benefit  of  the  estate.  On  the  other 
hand,  as  regards  the  liabilities  of  the  personal  repre- 
sentatives, if  they  have  assets,  they  are  bound  to 
carry  out  the  work,  although  they  are  not  mentioned 
in  the  contract  (6),  or  they  must  pay  damages  out 
of  the  assets  (o).  Thus,  if  A.  is  bound  to  build  a 
house  for  B.  before  a  specified  time,  and  A.  dies 
before  the  time,  his  executors  are  bound  to  perform 
this  contract  (d). 

(a)  See  ante,  p.  69. 

(6)  Wenttoorth  t.  Cock,  10  A.  &  E.  42.  Where,  in  an  action 
against  an  administrator  for  refusing  to  receive  slate  ordered  bj 
the  intestate,  the  Court  held  that  the  action  would  lie,  and  that  the 
legal  personal  representative  must  receive  and  pay  for  the  goods  so 
ordered. 

{c)  Marshall  t.  BroadhurH,  1  G.  &  J.  403 ;  1  Tvr.  848  :  Siboni 
V.  Kirkman,  1  M.  &  W.  418. 

{d)  Quick  V.  Ludburrow,  3  Bulstr.  80,  by  Coke,  C.J.  By  the 
French  law  the  contract  is  determined  by  death  of  the  architect  or 
builder  ;  but  the  owner  must  pay  a  proportion  of  the  agreed  price  to 
the  legal  personal  representative  for  the  work  done  and  materials  naed, 
if  they  can  be  of  use  to  him.  "  Le  contrat  de  louage  d'ouvrage  est 
dissous  par  la  mort  de  I'ouvrier,  de  Tarchitecte  ou  entrepreneur.*'  Code 
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And  again,  in  Marshall  v.  Broadhurst  (e),  a  con- 
tractor agreed  to  do  certain  work,  and  died  before 
the  work  was  begun,  and  his  executors  did  the  work, 
usiug  the  materials  ;  it  was  held,  in  an  action  by  the 
executors,  in  their  representative  character,  for  work 
iind  labour  done  and  materials  found,  that  the  exe- 
outers  might  recover  the  value  of  the  same.  The 
Court  said,  **  If  a  party  contract  for  himself  and 
his  executors  to  build  a  house,  and  die,  the  exe- 
cutors miist  go  on,  or  they  would  be  liable  for 
damages  for  not  completing  the  work ;  if  they  go 
on  they  may  recover  qs  executors,  and  the  money 
when  recovered  will  be  assets  in  their  hands.*'  And 
the  executors  will  be  liable  even  where  the  heir  is 
named,  and  the  executors  are  not  named,  in  the 
contract  ( f). 

But  if  the  agreement  with  the  contractor  be  such 
as  to  require  personal  skill  or  taste  of  an  exceptional 
description,  the  interpretation  of  contracts  of  this 
kind  must  necessarily  depend  upon  the  nature  of 
the  work,  and  the  particular  circumstances  of  each 
case.  Thus  a  contract  to  build  a  lighthouse  was 
held  to  be  discharged  by  the  death  of  the  contractor, 
on  the  ground  of  its  being  a  matter  of  personal  skiU 
and  science  (ff). 

If,  after  a  building  contract  has  been  entered  into,  i>eath  of 
the  employer  die  before  it  is  completed,  the  rights  employer. 
and  liabilities  of  his  personal  representatives  will 
be  generally  the  same  as  those  previously  referred 
to  in  the  case  of  the  death  of  the  contractor.  The 
personal  representatives  of  tlie  employer,  if  they 
have  assets,  are  bound  to  pay  any  sum  due  to  the 
contractor,  and  to  permit  the  latter  to  complete  the 

CItA,  Ur.  IIL,  tit.  viii.,  1795.  ''Mais  le  propri^taire  est  tenu  de 
ptyer  en  proportion  da  prix  port^  par  la  conTention,  a  lenr  succession, 
li  raleor  des  oorniges  faits  et  celle  des  mat^rianx  pr^par^  lors  seule- 
ment  qae  ces  travaux  on  ces  mateiianx  peu?ent  lai  etre  utiles."  Ibid., 
17»6.    See  Pothier  (Lonage,  456). 

(e)  Supra,  at  405. 

(/)  Willianu  ▼.  SurreU,  1  0.  B.  402. 

(9)  See  cue  dted  by  Patteson,  J.,  in  WerUicorth  ▼.  Cock,  10  A.  &r 
S.45. 
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contract,  or  pay  damages.  And  again,  on  the  other 
hand,  they  are  entitled  to  bring  aoy  actioo  against 
the  contractor,  and  to  recover  damages  if  he  does 
not  carry  out  his  contract  (A).  The  case  of  Cooper 
T.  Jarman  (i)  may  here  be  referred  to  as  further 
illustrating  the  rules  above  stated ;  there,  a  person 
contracted  with  a  builder  to  erect  a  house  on  a 
piece  of  freehold  land  belonging  to  him,  and,  hat-ing 
died  intestate  before  the  house  was  finished,  it  w&i 
held  that  the  heir-at-law  was  entitled  to  have  the 
house  finished  at  the  expense  of  the  personal  estate 
of  the  intestate.  Lord  Romilly,  M.R.,  said, "The 
administrator  has,  in  my  opinion,  a  clear  duty  to 
perform.  The  moral  duty  is  distinct.  It  is  to  per< 
form  the  contract  entered  into  by  his  intestate." 

As  has  been  previously  stated,  the  contract  of 
the  builder  is  not,  in  general,  a  personal  contract, 
and,  if  it  is  unexecuted  at  the  time  of  his  bank- 
ruptcy, the  right  of  the  trustee  to  sue  in  respect  of 
it  will  depend  on  his  ability  to  perform  what  remains 
to  be  done  on  the  bankrupt's  part  (k) ;  as  a  general 
rule,  therefore,  it  would  vest  in  the  trustee. 

In  the  event  of  the  bankruptcy  of  the  builder, 
the  trustee  may  disclaim  an  unexecuted  contract,  if 
he  thinks  it  would  not  be  beneficial  to  the  estate ; 
he  may  do  so  in  express  terms,  and  the  employer 
would  then  be  discharged.  But  the  trustee  is  iio( 
generally  bound  to  give  any  notice  that  he  adopts 
the  contract;  it  is  sufficient  that  he  is  ready  and 
willing,  and  offers  to  complete  the  contract  on  the 
part  of  the  bankrupt  when  the  performance  is  due. 
If  the  trustee  omit  to  carry  out  the  contract  at  the 
proper  time,  and  neglect  to  express  his  election 
within  a  reasonable  time,  it  would  be  evidence  of 
disclaimer  that  might  discharge  the  employer  {I). 

(4)   Wenlaoilh  T.  Cock,  lupra. 

{])   C-wjurr  T.  Jarman,  L.  E.  8  Eq,  98. 

(i)  Oibton  T.  CamiVieTi,  3  M.  &  W.  321 .  9m  Tocth  t.  HallrU,  L 
B.  4  Ch.  242,  u  to  the  troitM  of  a  creditor'B  deed,  idvuicing  hU  oim 
mODiefl  to  complete  the  building  of  property  inortgs^ed  »ft«r  time  for 
completion,  having  priority  over  the  mortgagee.    A'oU,  p.  111. 

(0  Gibmin  T,  Camtkert,  mp. :  Lawrtnet  t.  Knmclf,  6  Bing.  N.  C.  8(MJ. 
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The   means  of   disclaimer  by  the    trustee    are  Bank- 
now   expressly  provided  by  the  Bankruptcy  Act,  ^^^^^^'' 
1869(111).  ^^^^• 

When  the  trustee  does  not  disclaim  a  continuing  Right  of 
contract,  but  carries  it  on  for  the  benefit  of  the  ^^j^*^ 
estate,  he  is  still  at  liberty,  when  he  finds  it  un-  after 
profitable,  to  abandon  it,  leaving  the  employer,  as  carrying  on 
his   only  remedy,  the  right  of  proof  agsdnst  the  ^^}!jj^^ 
estate,  under  sect.  31  of  the  Bankruptcy  Act,  1869, 
for  the  measure  of  injury  sustained  at  the  time  of 
breach  of  the  contract  (n).  And  the  trustee  does  not, 
by  not  disclaiming,  adopt  the  contract,  either  per- 
sonally or  on  behalf  of  the  estate  (o).     The  trustee  Trustee 
cannot  adopt  part  of  the  building  contract,  and  dis-  ^S^*    - 
daim  another  part,  the  election  must  extend  to  the  of  oon- 
entire  contract.  tract. 

In  the  case  of  contracts  in  which  the  personal  Ferfoim- 
skiU  of  the   bankrupt  forms  a  material  part  off^^^y 
the  consideration,  if  the  trustee  is  unable  to  com*  ^f  ^j^. 
plete  the  contract  on  account  of  the  bankrupt's  tracts  re- 
refusal  or  inability  to  give  his  skill  and  labour  for  v^^s 

C.  399.     See  Morgan  ▼.  Bain,  L.  R.  10  C.  P.  15  ;  44  L.  J.  C.  P. 
47  :  ExparU  Chalmeri,  L.  R.  8  Ch.  289 ;  42  L.  J.  B.  87. 

(«)  Sect.  23,  enacting,  amongst  other  things,  that  when  any  property 
d  the  hankrapt  acquired  by  the  trustee  under  this  Act  consists  of  land  of 
«By  tenure  burdened  with  onerous  covenantSf  or  of  unprofitable  contmcts, 
by  reason  of  its  binding  the  possessor  thereof  to  the  performance  of  any 
eoenras  act,  or  to  the  payment  of  any  sum  of  money,  the  trustee,  not- 
vithskanding  he  has  endearoured  to  sell,  or  has  taken  possession  of 
soch  property,  or  exercised  any  act  of  ownership  in  relation  thereto, 
may  by  writing  under  his  hand,  disclaim  such  property,  and  upon  the 
aeeotioa  of  such  disclaimer  the  property  disclaimed  shall,  if  the  same 

•  B  a  coDtnct,  be  deemed  to  be  determined  from  the  date  of  the  order 
of  adjudication,  and  if  the  same  is  a  lease  be  deemed  to  have  been 
niTOidered  on  the  same  date.  See  Ex  parte  Ladbury,  re  Turner^ 
L  R.  17  Ch.  DiT.  532,  and  compare  Ex  parU  E.  and  W,  India  Dock 
(h.,  re  Oarke,  ib.  759. 
Any  peison  injured  by  the  operation  of  this  section  will  be  deemed 

I  a  enditor  of  the  bankrupt  to  the  extent  of  such  injury. 

I  By  8.  24,  the  time  for  disclaiming  is  restricted  to  twenty-eight  days 
after  an  application  in  writing  has  been  made  to  the  trustee  to  decide 
'iHieiher  be  will  disclaim  or  not,  subject  to  the  Court  allowing  further 
iiae  :  m^  ExparU  Mocre,  L.  R.  2  Ch.  D.  802. 

{%)  Re  SnetMum,  Ex  parte  Davis,  L.  R.  8  Ch.  Div.  468  ;  45  L.  J. 
B.  137.    QiMcre,  what  is  the  position  of  a  trustee  with  regard  to  a 
contract  which  he  neither  diicli^ms  nor  repndiatee. 
(o)  /bid. 

H 
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personal     the  purpose,  he  will  not  be  entitled  to  sue  in  respect 
skill.  Qf  it^     ^uj^  although  a  contract  for  building  work, 

involving  personal  acts  and  qualifications  on  the 
part  of  the  contractor,  would  not  pass  to  the  trustee, 
so  as  to  give  him  a  right  to  complete  it ;  yet,  if  com- 
pleted according  to  the  contract  by  the  bankrupt  on 
behalf  of  the  estate,  or  if  completion  by  the  trustee 
were  accepted  by  the  other  pai-ty,  the  trustee  would 
be  entitled  to  recover  the  contract  price  {p).  Having 
regard,  however,  to  the  provisions  of  the  Bankruptcy 
Act,  1869,  which  expressly  bind  the  bankrupt  to  aid 
to  the  utmost  of  his  power  in  the  realization  of  his 
property,  and  subject  him  to  punishment  if  he  fail 
to  do  so  (r),  it  would  seem  that  the  trustee  will  be 
entitled  to  require  the  bankrupt  to  give  his  aid  in 
completing  any  contract  unexecuted  at  the  time  of 
his  bankruptcy,  at  the  risk  of  punishment,  if,  being 
able  to  comply  with  the  request,  he  refuse  to 
do  so  («). 
RiRhts  of  As  the  trustee,  if  he  adopt  the  contract  of  the 
?^J»®  *r^?*««  bankrupt  to  build,  will  be  compelled  to  perform  all 
the  build?' *^^*  the  bankrupt  was  bound  to  do,  so,  on  the 
ing  con-  Other  hand,  he  will  be  entitled  to  enforce  any  claims 
^'^^^  with  respect  to  the  conti-act.  And  rights  of  action 
for  the  recovery  of  damages  for  the  breach  of  any 
contract,  whether  liquidated  or  unliquidated,  pro- 
vided the  injury  afi'ects  the  property-  of  the  bankrupt, 
will,  as  a  general  rule,  pass  to  the  trustee  (t).  Per- 
sonal actions  for  breaches  of  contract  wholly  un- 
connected with  the  debtor's  property  do  not  pass  to 
the  trustee  («). 
Bank-  The  principles  above  mentioned  will  be  equally 

mptcy  of    applicable  to  the  case  of  the  employer's  bankruptcy. 
And  if  it  is  stipulated  that  in  case  of  a  breach  of  the 

(p)  Whitmore  v.  Gilmour,  12  M.  &  W.  810.  See  KiUgM  t. 
Burgen,  33  L.  J.  Ch.  727. 

(r)  Bankruptcy  Act,  1869,  s.  19. 

(«)  Robson,  293. 

(0  Wright  V.  FairjHd,  2  B.  &  Ad.  727  :  Pwier  t.  FwifV,  9 
Bing.  93  ;  2  M.  &  Scott,  141. 

(«)  Beckham  ▼.  Drake,  2  H.  L.  0.  679  ;  11  M.  &  W.  315 ;  IS 
Jur.  921. 
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contract  to  baild^  a  sum  of  money  shall  be  paid  by 
way  of  penalty  to  the  employer ;  and  a  breach  takes 
place  before  his  bankruptcy,  the  right  of  action  for 
the  penalty  will  pass  to  the  trustee  {x). 

Conditions,  however,  are  frequently  inserted  in  Conditions 
building   contracts  providing  that,  in   case  of  the  ^jjf^  "^ 
bankruptcy  of  the  contractor,  or  of  an  assignment  by  contracts 
I  him  for  the  benefit  of  his  creditors,  it  should  be  aa  to  bank- 
lawful  for  the  employer,  (generally  by  his  architect),  r*?j^^^°^ 
to  enter  and  take  possession  of  the  premises,  and  ' 

to  get  the  work  done  by  other  builders  as  he  should 
think  fit;  and  also  that  the  contractor  and  his 
trustee  shoold,  under  these  circumstances,  forfeit 
ill  claim  to  further  payment,  except  to  such  balance 
(if  any)  as  might  remain  out  of  the  contract  price, 
after  the  completion  of  the  work  by  such  other 
builders  or  workmen;  and  it  is,  sometimes,  further 
provided  that  the  builder  or  his  trustee  shall  not 
be  at  liberty  to  remove  any  scaffolding,  tackle  or 
plant  from  the  premises  until  the  same  cease  to 
be  required. 

In  large  contracts  provision  is,  also,  in  some  —of  em« 
cases  made  for  the  employer's  failure,  the  agree-  pioyer. 
'ment  stipulating  that,  in  such  an  event,  the  con- 
tractor is  to  be  at  liberty  to  suspend  the  works, 
and  is  not  to  be  bound  to  proceed  further  with 
the  contract ;  but  it  is  then  provided  that  he  may 
require  payment  fcr  all  works  executed,  and  all 
materials  wrought  up,  and  for  any  loss  upon  goods 
or  materials  (y). 


(x)  Bedckam  t.  Drahe^  $upra, 
{y)  See  the  Precedents,  post. 
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CHAPTER  XIV- 

PROPERTY  IN  BUILDING  MATERIALS. 

Property         The  preceding  chapter  on  the  bankruptcy  of  the 
in  and        builder  leads  us  to  the  consideration  of  the  present 
oTbuilto   subject.   It  should  in  the  first  place  be  remembered 
mAtonalfl.    that  the  question  whether  conditions  in  building  con- 
tracts relating  to  the  property  in  materials,  &c., 
which  may  be  brought  on  the  ground  during  the 
progress   of  the   building,  or  providing  for  their 
forfeiture    in    certain    events,   can    be   upheld   as 
against  the  trustee,  when  the  builder  has  become 
bankrupt,  depends  principally  on  the  original  in- 
Whether     tention  of  the   parties,  to   be   collected   from  the 
conditions  terms  of  the  agreement.     It  may  be  said,  as  a 
a^rewn"  general  rule,  that    if,   by   its    terms,    it   appears 
assignment  that  the  contract  is  intended  actually  to  trsuisfer 
or  only  as  a  specific  materials  immediately'  they   are   brought 
^nce  to    ypQjj  ^]jg  building  ground,  and  the  effect  of  the  con- 
possession,  tract  is  to  give  the  employer  from  the  very  time  when 
the  contract  was  entered  into  an  equitable  interest 
in  the  building  materials,  then,  if  for  valuable  con- 
sideration, it  is  a  good  assignment,  which,  subject  to 
the  provisions  of  the  Bills  of  Sale  Act,  1878,  and, 
to  the  reputed  ownership  clause  (a  builder  being  a 
trader  under  the  Bankruptcy  Act),  is  available  as 
against  the   trustee    or   judgment  creditor.     The 
power  or  licence,  therefore,  to  take  possession  of  the 
materials  may  be  so  framed   as  to  operate  as  a 
present  assignment  thereof,  if  it  is  plain  from  the 
context  of  the  instrument  that  such  was  the  inten- 
tion ;   otherwise,  it  will  have  no  operation   until 
seizure.   For  if  Uiere  is  a  mere  licence  to  seize,  and 
no  interest  in,  the  building  materials,  the  licence  can- 
not be  exercised  to  the  prejudice  of  any  person  who 
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'  hfis  obtained  an  interest  in  the  materials  in  the  in- 
terval before  seizui'e  (a) ;  but,  as  will  be  seen  here- 
after, if  such  licence  is  bond  fide  exercised  after,  but 

,  without  notice  of,  an  act  of  bankruptcy,  and  before 
adjudication,  the  seizure  is  a  protected  transaction 
under  the  bankrupt  law  (6).  A  stipulation,  however, 
that  in  the  event  of  the  builder's  bankruptcy  the 

»  materials,  which  have  been  placed  on  the  land,  shall 
become  the  employer's  property  is  void  as  contrary 
to  the  policy  of  the  bankrupt  law  (c). 

It  is  important,  therefore,  for  tlie  protection  of  Contract 
the  landowner,  that  the  building  contract  should  "i^e  m  to"' 
contain   a   clause  to  the   effect  that  all   building  materials 
materials  brought  upon   the  ground   shall  imme-  becoming 

\  diately  become  his  property.  ^eVs 

The   question  whether  conditions   operate  as  a  property. 
mere  licence  to  seize  building  materials  or  give  the 
employer   an   equitable   interest  from  the  making 
of  the   contract,  will  be   better  understood  by  a 
reference  to  the  decisions  on  this  subject. 

The  important  case  of  Brown  v.  Bateman  (d)  proton  t. 
forms  a  good  illustration  of  an  immediate  equitable  ****^'*' 
interest  being  given  to  the  employer.     There,  by  a 

'  building  coutract  between  the  landowner  and  the  con- 
tractor, the  former  was  to  grant  leases  on  the  erection 
of  the  buildings,  and  to  assist  the  building  operations 

i  by  making  advances  to  the  contractor  according  to  the 

(a)  The  distinction  between  a  mere  licence  to  take  possession  and 
the  creatioo  of  an  interest  will  be  found  well  defined  in  the  cases  of  Hd' 
*   ro^r.  MarAaU,  33  L.  J.  Cb.  193  ;  10  H.  L.  C.  191  ;  11  W.  R.  171  : 
'    Bddmg  r.  Read,  8  H.  &  C.  955  ;  84  L.  J.  Ex.  212  :  Carr  t.  AUaU, 
27  L.  J.  Kx.  885.     Per  Lord  Westbury,  C,  in  Reeve  ▼.  WhUmore,  88 
L.  J.  Cfa.  63  ;  11  W.  B.  834.     Since  the  Judicature  Act,  there  is  no 
conflict  in  this  matter  between  law  and  equity ;  and  therefore,  if  an 
aimgitment  operate  so  as  to  give  a  charge  thereon  in  equi^,  the 
angnee  has  primd  facie  a  good  title  thereto.     Per  Lush ,  J. ,  in  i  non. , 
W.  N.  1875,  p.  203 ;  Bittleston's  Practice  Gases,  p.  19.     See  Bald- 
win's Bonhniptcy.     And  see  Bac.  Max.  R.  14.     "  Licet  dispositio  de 
g    iniereaae  fnturo  sit  ntilis,  tamen  potest  fieri  declaratio  prKcedens,  que 
soctt^tor  effectnm,  intenreniente  novo  actu." 

(6)  In  re  Wavgh,  ex  parU  ZHckin,  L.  R.  4  Ch.  D.  524  ;  46  L.  J. 
a  26  ;  35  L.  T.  769  ;  25  W.  R.  258  :  and  see  ex  parte  NewiU,patt, 
p.  153  ;  Erekl  t.  Great  Central  Gaa  Co.,  L.  R.  5  Ex.  289. 
{e)  KeparUJay,  in  re  ffarrUon,  L.  R.  14  Oh.  D.  19. 
(rf)  Brown  Y.  Bateman,  L.  R.  2  0.  P.  272 ;  86  L.  J.  C.  P.  134  ; 
1    L.  T.  N.  &  658  ;  15  W.  R.  359. 
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progress  of  the  buildings.  The  7th  clause  of  the  con- 
tract stated  that  "all  materials  which  should  have 
been  brought  upon  the  premises  by  the  contractor  for 
the  purpose  of  erecting  such  buildings,  should  be  con- 
sidered as  immediately  attached  to  and  belonging  to 
the  premises,  and  that  no  part  thereof  should  be  re- 
moved therefrom  without  the  landowner's  consent/' 
By  the  8th  clause  it  was  further  agreed  that  **  in  case 
the  contractor,  his  executors,  &c.,  should  fail  to  pro- 
ceed with  the  erection  and  completion  of  the  houses, 
or  any  of  them,  within  the  times  specified,  it  should 
be  lawful  for  the  landowner,  his  heirs,  &c.,  to  enter 
upon  and  take  possession  of  the  whole  or  any  part 
of  the  land  not  leased,  with  all  buildings  and  im- 
provements thereon,  and  all  bricks  and  other  buildinff 
materials  thereon,  for  his  and  their  own  absolute 
use  and  benefit."  It  was  held  that  the  8th  clause 
did  not  qualify  the  7th  clause,  and  that  the  effect  of 
the  7th  clause  was  to  give  the  landowner  such  an 
equitable  interest  in  the  materials  for  the  buildings 
that  they  could  not  be  taken  in  execution  by  a  judg- 
ment creditor  of  the  contractor.  And  so,  where,  by 
a  building  contract,  it  was  agreed  that  all  materials 
brought  on  the  land  by  the  intended  lessee  should 
become  the  property  of  the  intended  lessors ;  and 
the  intended  lessee  entered  and  commenced  build- 
ing, but  obtained  no  lease;  it  was  held  that  the 
materials  brought  on  the  land  by  him  vested  in  the 
intended  lessors,  and  were  not  liable  to  be  taken  in 
execution  by  a  creditor  of  the  intended  lessee  (e). 

The  case  of  Beeston  v.  Marriott  (/)  may,  at  first, 
appear  to  be  somewhat  in  conflict  with  Brown  v. 
Bateman,  but,  bearing  in  mind  the  fact  that,  in  the 
construction  of  conditions  of  this  description,  the 
Court  always  looks  at  the  terms  of  each  particular 
agreement  to  find  the  intention  of  the  parties,  the 
reason  for  this  decision  may  appear  sufficiently  clear. 
In  the  case  now  under  consideration,  the  contract 
provided  that  the  materials  brought  upon  the  ground 

(e)  BUJce  ▼.  hard,  16  W.  R.  108. 

(/)  Beuton  r.  MarrioU,  9  Jut,  N.  S.  960  ;  4Giff.  436  ;  11  W.  K. 
896  ;  8  L.  T.  N.  8.  690.  See  In  re  WitUcr^  ex  parte  BoUand,  L.  R. 
8  Ch.  D.  225. 
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should  immediately  become  the  absolute  property  of 
the  employer,  and  that  the  contractor  should  have 
no  property  in  them,  except  the  right  of  using  them 
on  the  land  for  the  purpose  of  the  works ;  that,  if  he 
should  duly  complete  his  contract,  the  employer  would 
give  to  the  contractor,  as  part  of  his  payment,  the 
unconsumed  materials ;  and  that,  if  the  employer 
should  use  the  materials,  instead  of  the  contractor, 
he  should  compensate  the  latter  in  respect  of  them  : 
but  it  was  held  that  the  materials  were  not,  by  the 
terms  of  this  contract,  so  absolutely  the  property  of 
the  employer  as  to  be  seizable  by  the  sheriff  under 
an  execution  upon  a  judgment  against  the  em- 
ployer. 

As  before  mentioned,  a  simple  stipulation  providing  Stipulation 
that  if  a  man  become  bankrupt,  certain  chattels,  providing 
which  were  his  property  up  to  the  date  of  the  bank- 1^  of  ^'^ 
mptcy,  should  go  over  to  some  one  else,  and  be  taken  materials 
away  from  his  creditors,  is  void  as  being  a  violation  !°.^  °^ 
of  the  policy  of  the  bankrupt  law  (g).     And,  upon  b^k®^* 
this  principle,  the  recent  case  of  Ex  parte  Jay  {h)  mptcy. 
was  decided.     By  a  building  agreement  between  Ex  paru 
a  landowner  and  a  builder,  the  former  was  to  grant  ^^^y- 
leases  on  the  erection  of  buildings ;  and,  amongst 
other  things,  it  was  provided  that  on  the  builder 
becoming  bankrupt  or  insolvent,  or  assigning  over 
his  estate  and  effects  for  the  benefit  of  his  creditors, 
all  improvements,  materials,  and  implements,  on  the 
ground  or  adjacent  thereto,  which  should  not  have 
been  actually  demised  and  leased  to  the  builder, 
should  be  and  become  absolutely  forfeited  to  the 
landowner,  and  the  landowner  was  to  be  at  liberty 
to  re-enter   and   take   possession  of  the   ground, 
chattels,  and  effects,  and  to  relet  or  sell  the  same, 
or  otherwise  use  and  enjoy  the  same,  as  fully  as 
if  the  agreement  had  never  been  made.      At  the 
time  of  the  builder  filing  a  liquidation  petition  there 
was  a  large  quantity  of  building  materials  on  the 

is)  Biffinboikam  t.  Holme,  19  Yes.  88  :  ExparU  Maekay,  L.  B.  8 
Ck.  €43 :  £r  parU  WiUiamt,  L  R.  7  Ob.  D.  138. 

[k)  Ex  paste  Jay,  in  re  HarriMon,  L.  R.  14  Cb.  D.  19  ;  distingnish- 
ifig  Brown  r,  Batemanf  tupra  :  and  In  re  Wavgh,  ex  parte  Dickin, 
Mvpra. 
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land  comprised  in  the  agreement;  and,  up. to  that 
time,  he  had  made  no  default  in  performing  his 
agreement.  There  was  no  stipulation  by  which  the 
landowner  was  to  have  a  lien  on  the  materials ;  and 
the  Court  of  Appeal  held  that  the  provision  for  for- 
feiture of  the  building  materials  to  the  landowner  on 
the  bankruptcy  of  the  builder  was  void,  as  contrary 
to  the  policy  of  the  bankrupt  law,  and  that  the 
materials  on  the  land  were  the  property  of  the 
trustee  in  the  liquidation.  James,  L.J.,  said  (i) : — 
"  According  to  the  debtor's  own  evidence  everything 
that  he  was  bound  to  do  under  the  agreement  had 
been  performed  by  him  up  to  the  date  of  the  bank- 
ruptcy, and  therefore  no  right  was  vested  in  the 
lessor  except  by  virtue  of  the  bankruptcy.  The 
lessor's  title  is  founded  only  on  the  stipulation  that 
in  the  event  of  the  builder's  bankruptcy  the  materials 
which  had  been  placed  on  the  land  should  become 
his  property." 

But  the  case  of  In  re  Waugh,  ex  parte  Dickin  (J) 
shows  when  a  seizure,  under  a  licence  to  the  employer 
to  seize  materials  on  default  or  bankruptcy  of  the 
contractor,  will  be  a  protected  transaction  within 
the  Bankruptcy  Act,  1869.  The  agreement  was  to 
erect  a  house  on  land  belonging  to  a  club,  and  the 
club  seized  the  materials  without  any  notice  of  an  act 
of  bankniptcy  committed  by  the  builder  available  for 
adjudication  (k).  The  contract  contained  a  stipulation 
that,  if  the  contractor  should  neglect  or  refuse  to  pro- 
ceed with  the  work  in  a  proper  manner  to  the  satis- 
faction of  the  architect  of  the  club,  or  become  bank- 
rupt, or  insolvent,  or  otherwise  rendered  incapable 
of*  completing  the  contract,  the  architect  should 
have  power,  after  giving  two  days*  notice  in  writing 

(i)  Ibid.,  25. 

ij)  L.  R.  4  Ch.  D.  524 ;  46  L.  J.  B.  26  ;  85  L  T.  769  ;  25  W.  B. 
258  :  £x  parte  NewiU,  in  re  Garrud,  L.  B.  16  Ch.  Diy.  522.  See 
now  8.  8  of  the  BiUs  of  Sale  Act,  1878.  See  In  re  Winter^  ex  parte 
BolUtnd,  L.  R.  8  Ch.  Diy.  225  ;  47  L.  J.  B.  52 ;  88  L.  T.  362  ;  pott^ 
p.  155  :  and  Krehl  v.  Great  Central  Gat  Co.,  L^  R.  5  Ex.  289. 
C'omi>are  £x  parte  Atticater,  re  Turner,  L.  R.  5  Ch.  Div.  27  ; 
46  L.  J.  B.  41. 

ik)  See  Ex  parte  (jiUbey,  re  Beddl,  L.  R.  8  Ch.  Div.  248  ;  47  L.  J.  B. 
49. 
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to  the  contractor,  to  appoint  other  persons  to  com* 
plete  the  work,  and  to  provide  the  requisite  materials, 
and  also  to  seize  and  retain  all  materials,  plant,  and 
implements;  provided  that  the  contractor  should 
have  drawn  money  on  account  of  his  contract.  After 
the  contractor  had  carried  on  the  works  for  some 
time,  and  received  a  considerable  sum,  he  filed  a 
liquidation  petition  on  the  80th  May.  The  club,  on 
the  expiration  of  a  two  days'  notice  given  by  their 
architect  on  the  2nd  of  June,  in  accordance  with  the 
terms  of  the  agreement,  took  possession  of  the  mate- 
rials, implements,  and  plant ;  and  the  C. J.B.  held  that 
the  transaction  was  perfectly  lawful  and  unimpeach- 
able in  bankruptcy,  and  that  the  club  was  entitled, 
as  against  the  trustee  in  the  liquidation,  to  retain 
what  they  had  seized,  the  seizure  being  a  protected 
transaction  within  sect.  94  of  the  Bankruptcy  Act, 
1869  (Z). 

And  in  Ex  parte  Newitt  (m),  under  a  stipulation  Ez  parte 
that  the  landowner,  upon  the  default  of  the  builder  ^^^< 
in  fulfilling  his  part  of  the  agreement,  might  re-enter 
upon  the  land  and  expel  t^be  builder,  and  that  on 
such  re-entry  all  the  materials  then  in  and  about 
the  premises  should  be  forfeited  to,  and  become  the 
property  of,  the  landowner  *'  as  and  for  liquidated 
damages,"  it  was  held  that  the  interest  of  the 
builder  in  the  materials  being  a  defeasible  one,  the 
light  of  the  landowner  to  seize  was  not  defeated  by 
the  mere  fact  of  the  commission  of  an  act  of  bank- 
mptcy  by  the  builder  before  the  seizure  was  made. 
The  trustee  in  bankruptcy  of  the  builder  takes  sub- 
ject to  the  right  of  the  landowner  under  the  agree- 
ment. As  a  transfer  of  the  materials  for  value  by 
the  builder  to  a  third  party  would  not  have  defeated 
the  rights  of  the  landowner,  the  bankruptcy  of  the 
builder  cannot  do  so. 

A  builder  s  contract,  by  which  all  materials  placed  Regioin- 
on  the  works  by  him  are  to  be  considered  as  imme-  ^^^^  °' 
diately  belonging  to  the  premises,  or  in  which  there  J^™ *"*^ 

(Z)  See  ffawihom  r.  Neweattle,  d-c,  Ry,  Co,,  8  Q.  B.  734. 
(«)  £x parte  Newitt,  in  re  Garrud,  L.  R.  16  Ch.  Div.  522. 

H  8 
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are  clauses  similar  to  those  contained  in  the  agree- 
ment in  Brown  v,  Bateman  (n),  is  not  within  the 
Bills  of  Sale  Act,  1854  (o),  as  an  "assignment,  trans- 
fer, or  other  assurance  of  personal  chattels,"  or 
"  a  licence  to  take  possession  of  personal  chattels 
as  security  for  a  debt  **  (p). 

And  again,  it  was  held,  reversing  the  decision  of 
the  Court  below,  that  the  stipulation  in  Ex  parte 
Neivitt  (q),  which  has  just  been  referred  to,  was  not 
a  bill  of  sale  within  the  first  part  of  the  definition 
in  sect.  7  of  the  Bills  of  Sale  Act,  1854,  and 
although  it  did,  to  a  certain  extent,  come  within 
the  words  which  follow  as  a  "  licence  to  take  pos- 
session of  personal  chattels,"  yet  the  possession 
was  not  to  be  taken  '*  as  security  for  any  debt," 
and  the  above  Act  did  not  apply. 

But  it  would  appear  that  the  difficulties  arising  in 
these  decisions  upon  this  point  have  been  removed  by 
the  Bills  of  Sale  Act,  1878  (r),  and  that  agreements  of 
this  description  would  be  within  the  words  of  section 
4  by  which,  the  expression  "  bill  of  sale  "  includes, 
amongst  other  things,  "  any  agreement,  whether  in- 
tended or  not  to  be  followed  by  the  execution  of 
any  other  instrument,  by  which  a  right  in  equity 
to  any  personal  chattels,  or  to  any  charge  or  se- 
curity thereon,  shall  be  conferred." 

A  condition  may  be  so  framed  that,  in  the  event 
of  a  breach  of  contract,  the  employer  will  not  be 
entitled  absolutely  to  the  plant  and  materials,  but 
only  to  the  use  of  them.  As,  where,  by  an  agree- 
ment between  a  railway  company  and  a  contractor, 
it  was  provided,  that,  in  case  of  bankruptcy,  delay, 
or  default,  the  company  might  take  possession  of 
the  works,  and  use  the  plant  and  materials,  and 
might  in  addition  apply  any  moneys  towards  satis- 
faction of  expenses  occasioned  by  the  delay ;  and  that 
all  the  plant  and  materials,  which  at  the  time  of 

(n)  L.  R.  2  C.  P.  272 ;  see  ante,  p.  149. 

(o)  17  k  18  Vict.  c.  StJ. 

(p)  See  also  Blaie  v.  Izard,  16  W.  R.  108. 

(q)  ExparU  Nttoitt,  in  rt  Gamid,  L.  B.  16  Ch.  Dir.  622. 

(r)  41  &  42  Vict.  c.  81. 
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such  bankruptcy,  delay,  or  default,  should  be  about 
the  site  of  the  works,  should  thereupon  become  the 
absolute  property  of  the  company',  and  be  valued  and 
sold,  and  the  amount  of  such  valuation  or  sale  cre- 
dited to  the  contractor  in  reduction  of  the  moneys 
(if  any)  recoverable  from  him  by  the  company ;  and 
the  company  under  this  clause  took  the  work  out  of 
the  contractor's  hands ;  it  was  held  that  the  plant 
and  materials  did  not  become  the  absolute  property 
of  the  company  unless  loss  or  expense  had  been  occa- 
sioned to  Uiem ;  and,  as  an  arbitration  was  pending, 
an  interlocutory  injunction  was  granted  to  restrain 
them  from  removing  the  plant  and  materials  (s). 

And  again,  a  contract  provided  that  the  plant  Right  to 
brought  on  the  works  shoiUd  "  be  deemed  the  pro-  "»« <>* 
perty  of"  the  employers  "  for  the  time  being,"  and  get  oVm 
should  ^'not  be  removed  during  the  progress  of  the  "mutual 
work  without  the  written  order  of  the  engineer,"  dealings " 
and  that  in  case  of  suspension  of  the  works  by  the  ]^^^. 
engineer  for  any  act  or  default  of  the  contractor,  ruptcy  Act, 
the  same  should  be  "  subject  to  be  used  "  in  and  l^^^- 
about  the   completion  of  the  works.     The  works 
were  suspended,  the  contractor  went  into  liquida- 
tion, and,  the  works  having  been  completed  by  the 
employers,  the  plant  was  by  consent  sold.     But  it 
was  held  that  the  plant  did  not  become  the  pro- 
perty of  the  employers,  and  that  the  user  of  the 
materials  by  them,  after  the  suspension  of  the  works, 
was  not  such  a ''  dealing,"  within  the  meaning  of  the 
S9th  section  of  the  Bankruptcy  Act,  1869,  as  to 
entitle  them  to  set  off  the  value  of  the  plant  against 
the  sum  due  to  them  from  the  contractor  for  breach 
of  the  contract  (f). 

With  respect  to  work  to  be  executed  on  the  pre-  Eight  to 
mises  of  the  builder,   and  which  remains  in  his  T^^^ 
workshops  at  the  time  he  beconies  bankrupt,  the  ^j  ^^f^ 
presumption  is  that  the   ownership   of  the  bank-  struction 
mpt  continues  whilst  the   articles  remain  in  his  ^^  ^^' 

rapt  3 
(«)  GarrtU  t.  SaluHmry  and  Dorset  Junetum  Ry.  Co,,  L.  R.  2  Eq.  premises. 

358. 
(0  In  re   JFinter,  ex  parte  BoUand,  L.  B.  8  Ch.  Dir.  225  ;  47 

L  J.  a  52 ;  38  L.  T,  862. 
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possession,  order,  or  disposition  (u).  But  if  the 
articles  have  been  so  appropriated,  and  set  apart 
for  the  employer  as  to  preclude  the  notion  that  they 
belong  to  the  bankrupt,  or  that  the  employer  assents 
to  the  bankrupt's  disposition  of  them  as  owner,  the 
title  of  the  employer  will  prevail  (a). 

It  is,  also,  a  general  rule  that  the  property  in  goods 
ordered  by  a  person  does  not  vest  in  him  until  they 
are  completed,  and  paid  for,  or  delivered.  But  where 
work  was  being  done  upon  the  bankrupt's  premises, 
under  a  contract  by  which  it  was  to  be  paid  for  by 
instalments,  regulated  according  to  the  progress  of 
the  work,  it  was  held  that  the  materials  as  put  to- 
gether, or  at  all  events  after  payment  of  the  first 
instalment,  belonged  to  the  employer,  and  not  to 
the  trustee  of  the  bankrupt  {b) ;  any  materials,  how- 
ever, intended  for  the  work,  but  not  actually  used 
for  that  purpose,  would  in  such  a  case  pass  to  the 
trustee  (c). 

It  should  be  remembered,  in  the  event  of  the 
bankruptcy  of  the  builder  or  employer,  that,  where 
a  building  contract  provides  that  in  case  of  delay 


seize  mate-  or  default  on  the  part  of  the  builder,  the  contract 
]^ex™-^*  should  be  considered  void,  and  aU  materials  and 
cised.  implements  forfeited,  it  has  been  held  that  such 
a  clause  could  only  be  enforced  before  the  time 
originally  fixed  for  completion  of  the  works  had 
expired  {d) ;  and  the  trustee  must  take  subject  to 
the  rights  of  the  builder  or  employer. 

(tt)  Bankruptcy  Act,  1869,  s.  15,  i)ar.  5. 

(a)  IVilkins  r.  Bromhead,  6  M.  &  G.  968 ;  7  Scott,  N.  R.  921 ;  8 
Jar.  83  ;  13  L.  J.  0.  P.  74  :  Ex  parte  MarrabU,  1  Gly.  &  J.  402 : 
and  see  Tripp  v.  Armitage,  4  M.  &  W.  687  ;  1  H.  &  H.  442  ;  8  Jur. 
249.  As  to  giving  notice  where  materials  are  in  cnftody  of  third 
party,  see  KnowUs  v.  Hor$faU,  5  B.  &  A.  134  :  Tucker  Y.  JlutUm,  2 

C.  &  P.  86. 

(6)  Clarke  v.  Spence,  4  Ad.  &  E.  448  :  JFood  t.  Sdl,  6  E.  &  K 
355  ;  25  D.  J.  X^.  B.  321. 

(c)  Baker  v.  Grey,  17  C.  B.  462  ;  2  Jur.  N.  S.  400  ;  25  L  J.  C. 
P.  161.  See  Gou  v.  Quinton,  4  Scott,  N.  K  471 ;  12  L.  J.  C.  P. 
173  :   TVood8  v.  RusseU,  1  D.  &  R.  587  ;  5  B.  &  Aid.  942. 

{d)  Walker  v.  London  and  North-  WesUm  Railway,  L.  R  1  C.  P. 

D.  518 ;  45  L.  J.  C.  P.  D.  787  ;  25  W.  R.  10.  See  ante,  p.  124 : 
and  see  Maraden  y.  Samhell,  28  W.  R.  952,  as  to  right  of  re-entry 
after  the  date  of  rescission  of  agreement. 
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The  subject  of  this  chapter  may  be  conveniently 
considered  under  two  heads ;  (1)  as  to  cases,  where 
by  the  terms  of  the  contract  some  particular  autho- 
rization is  required  before  any  claim  can  be  made 
for  extra  work ;  and  it  should  be  borne  in  mind  that 
the  rules  with  respect  to  agreements  making  the 
architect's  certificate  a  condition  precedent  to  pay- 
ment,. &c.,  which  have  already  been  stated,  will 
be  equally  applicable  to  this  class ;  and  (2)  as  to 
cases  where  there  is  no  such  condition,  but  extra 
work  has  been  done  beyond  the  original  contract. 

In  the  first  place,  where  a  building  contract  pro-  Contracts 
Tides  that  no  extra  work  or  alterations   shall  be  ^^f^ 
charged  for  unless  they  have  been  previously  autho-  ^er^or 
rized  in  a  particular  manner,  that  provision,  if  not  other  pre- 
legally  waived,  must  be  strictly  followed,  in  order  ^o^s  . 
to  enable  an  action  to  be  maintained  for  such  extra  JJ^  jj"*' 
work  or  alterations  (a).  And,  if  it  is  stipulated  that  made 
no  extra  work  shall  be  paid  for  unless  the  contractor  necessary. 
previously  obtain  an  order  in  writing,  no  claim  can 
be  made  unless  this  stipulation  is  complied  with  (b). 
Nor  will  the  mere  want  of  writing  give  ground  for 
relief  in  equity  (c).     So,  where  it  was  agreed  that  no 
charges  should  be  demanded  for  extras,  but  any 
additions  which  might  be  made^  by  order  in  writing 

(a)  Thame$  Iron  Worki  Co,  r.  The  Boyal  Mail  Steam  Packet  Co,, 
8  Jar.  N.  S.  100  ;  81  L.  J.  C.  P.  169  ;  18  0.  B.  N.  S.  868. 

(6)  JHuseeU  t.  Sa  Da  Bandeira,  13  C.  B.  N.  S.  149  ;  32  L.  J.  C.  P. 
68  ;  7  L.  T.  N.  S.  804.  For  a  from  of  decree  for  Inqairies  and  Accounts 
in  aeiiofi  by  building  contractor  against  bis  employer  and  architect,  see 
KimherUy  t.  Didt^  L.  R.  13  Eq.  22  :  and  Kemp  y.  Rou,  1  Gif.  269. 

(0  Kirky.  BnmUy  Umon,  2  PbiU.  640;  S.  C.  17Ii.  J.  (N.  S.)Cb.  127. 
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of  the  employer's  agent,  should  be  paid  for  at  a 
price  previously  agreed  upon  in  writing,  it  was  held 
that  the  contractor  could  not  recover  for  extras, 
alterations,  or  additions  made  during  the  course  of 
the  performance  of  the  contract,  unless  where  he 
had  received  previous  written  orders,  agreeably  to 
the  contract  (d).  And  where  a  clause  in  a  contract 
in  writing  stipulated  that  for  all  extra  work  written 
directions  should  be  given  by  the  architect ;  it  was 
held  that  a  sketch  made  by  the  architect,  and 
not  signed  by  him,  was  not  such  a  direction  as 
complied  with  the  contract  (e).  And  under  a 
contract  containing  a  similar  clause,  the  mere  oral 
directions  of  the  employer  to  do  some  increased 
work  cannot  be  given  in  evidence  to  sustain  a 
demand  for  extra  work,  in  the  absence  of  any  evi- 
dence of  a  new  contract  (/). 

It  frequently  occurs  that  the  architect  gives  a 
certificate  including  extra  work,  and,  as  has  been 
seen,  there  is  a  distinction  between  a  final  certificate, 
and  a  "  progress  "  certificate  {g),  as  the  former  may 
do  away  with  the  necessity  for  a  written  order,  but 
the  latter  cannot  have  this  effect.  In  Tliarsis  Svl- 
phiir  and  Copjyer  Company  v.  iFElray  d;  Sons  (fe),  a 
contract  for  large  works  contained  a  clause  that  no 
alterations  or  additions  should  be  made  without  a 
written  order  from  the  employer's  engineer,  and  no 
allegation  by  the  contractors  of  knowledge  of,  or 
acquiescence  in,  such  alterations  or  additions  on 
the  part  of  the  employers,  their  engineers,  or  in- 
spectors, should  be  accepted,  or  available  as  equiva- 
lent to  the  certificate  of  the  engineer,  or  as  in  any 
way  superseding  the  necessity  of  such  certificate  as 
the  sole  warrant  for  such  alterations  and  additions. 
Extra  work  was  done  during  the  execution  of  the 
contract,  of  which  particulars  were  entered  in  the 

(d)  Russell  y.  Sa  Da  Bandeiroj  supra, 

(e)  Myers  v.  Sari,  30  L.  J.  Q.  B.  9  ;  9  W.  K.  96. 

(/)  Franklin  v.  Darke,  3  F.  &  F.  65,  and  see  note  to  case  ib. 
p.  66  ;  6  L.  T.  N.  S.  291. 

(g)  See  ante,  p.  86,  as  to  "progress  '*  certificates. 
(A)  L.  R.  3  App.  Cas.  1040. 
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certificates  issued  from   time  to  time  authorizing 
interim  payments ;  but,  upon  the  contractor  making 
a  claim  for  this  extra  work,  it  was  held,  reversing 
the  interlocutor  of  the  Court  below,  that  these  certi- 
ficates were  not  written  orders ;  and  the  claim  was 
therefore  excluded  by  the  terms  of  the  contract.    A 
similar  decision  was   also  arriyed    at    in   another 
case  (k),  where  the  certificates  during  the  progress 
of  the  works  were  made  generally  in  respect  of  the 
works   actually   done,   without  distinguishing    one 
kind  from  the  other ;  although  letters  were  in  evi- 
dence signed,  some  by  one  of  the  architects,  and 
others  by  both,  in  which  allusion  was  incidentally 
made  to  some  of  the  additional  works  in  progress, 
and  containing  suggestions  as  to  the  mode  of  exe- 
cuting them,  and  the  architects  on  the  application 
of  the  plaintiff  (but  long  after  the  works  were  com- 
plete), made   a  final  valuation   of  the   additional 
works,  and  signed  a  paper  stating  the  amount  of 
their   valuation.     But,    however,    in    Goodyear  v.  pinai 
WeymotUh  {Mayor,  dc.)  (Z),  the  building  contract  certificate. 
provided,  inter  alia,  that  no  extra  work  should  be 
done  without  the  written  authority  of  the  architect, 
and  that  it  should  be  priced  at  the  contract  prices  ; 
that  no  claim  should  be  made  for  extras  without  the  I 
production  of  the  written  order  of  the  architect,! 
signed  when  the  instructions  for  them  were  given  ; 
and  that  the  architect's  decision,  as  regarded  the 
value  of  the  extras  and  additions,  which  was  to  be 
regulated  by  the   contract  price,  should  be  final. 
The  architect,  after  the  completion  of  the  work,  gave 
a  certificate  that  a  certain  sum,  which  included  extras 
and  additions,  was  to  be  regulated  by  the  contract 
price,  and  also  that  a  certain  sum,  which  included 
extras  and  additions,  was  proper  to  be  paid ;  it  was 


ii)  lampreU  r.  BUlerieay  Union,  3  Exch.  2S3 ;  18  L  J.  Ex. 
S82. 

(0  Goodpear  r.  Weymoyth  {Mayer,  dtrr.),  H.  &  R.  67  ;  35  L.  J.  C.  P. 
12.  Qiuere  in  this  case  whether  an  order  by  the  corporation  under 
their  seal  woiild  be  neoessaiy  to  entitle  the  plaintiflf  to  recover  in 
rapeet  of  the  works  independent  of  the  contract,  if  they  were  not 
within  the  certificate  of  the  architect.     See  pott,  p.  167. 
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held  that  neither  party  could  raise  the  question  of 
whether  or  not  there  was  sufficient  order  in  writing; 
and  that  certain  works,  though  separately  ordered, 
came  within  the  meaning  of  works  connected  with 
the  contract,  and  further  that  the  allowance  by  the 
architect  as  to  value  was  conclusive  on  the  plain- 
Equally  tiflfs.  It  will  be  observed  that  the  certificate  under 
em^^er*^  these  circumstances  binds  the  employer  to  the  same 

extent  as  the  contractor  (m). 
Action  By  the  terms  of  some  contracts  certain  preliminary 

may  not     matters  may  also  be  necessary  before  the  builder  is 
tainabie      entitled  to  bnng  an  action  for  extra  or  additional 
before        work.     A  contract  for  building  provided  that  the 
^^  ^  ,  engineer    might    order    additions    or    alterations 
isascer-     ^  writing,  and  that  the  value  of  such   additions 
taincd.       or  alterations  should  be  ''  ascertained,"  and  added 
to   or  deducted  from  the   contract  price,    as  the 
case  might  be ;  and  further,  that  any  dispute  or 
difference  as  to  such  additions  or  alterations  should 
be  referred  to  the  engineer,  whose  decision  or  valua- 
tion should  be  final.     Upon  a  claim  being  made  for 
extras,  the  value  of  which  had  not  been  ascertained 
by  the  engineer  or  any  third  party,  it  was  held  that 
the  action  was  not  maintainable  until  the  value  of 
the  additions  had  been  ascertained  (n). 
No  written      But  it  should  be  borne  in  mind  that  the  order 
order         f^j,  g^tra  work  may  not  be  an  addition  within  the 
if  work      meaning  of  the  original  contract,  but  may  be  entirely 
deJu)r8  the  dehors  the  same,  amounting  to  a  new  contract ;  in 
**"teMt     ''^J^c'^  case  a  written  order  would  not  be  necessary 
to  entitle  the  builder  to  maintain  an  action  for  the 
work  (o). 
When  Where  details  indispensable  for  the  completion  of 

^^t  be  ^®  work,  and  which  it  must  have  been  the  intention 
chained  as  of  the  parties  to  include  in  the  agreement,  are  omitted 
eztraa       from  the  specification,  the  builder  cannotmake  aclaim 

(m)  Ihid, 

In)  JFutwood  V.  Secretary  of  Staie  for  hidia,  11  W.  R.  261 ;  7 
L.  T.  N.  S.  736.  Stmtle  that  the  raluation  ehoold  have  been  by  the 
engineer. 

(o)  See  ante,  p.  120,  et  seq.,  as  to  the  right  of  the  builder  to  me 
ui>on  a  new  contract. 
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for  such  articles  as  extras.  And  it  has  been  held 
that  a  contractor  was  not  entitled  to  recover  for  the 
flooring  as  an  extra^  because  it  was  included  in  the 
contract,  though  not  mentioned  in  the  specifi- 
cation (p). 

As  has  been  seen,  a  builder  who  has  accepted  a  Claim  for 
contract  upon  an  erroneous  statement  of  the  quan-  ^^^f"  ^^ 
tities,  taken  out  by  the  architect,  cannot  claim  for  J^^  ^ 
extra  quantities  of  materials  used  (r).  quantities. 

There  is  a  class  of  cases  which  appears  at  first  Extia 
sight  to  be  an  apparent  exception  to  the  general  ▼ork 
rule  that  so  long  as  a  special  contract  remains  open,  ciJ^S^ 
no  action  lies  by  the  builder  or  contractor :  where  whew 
something  has  been  done   by  the  builder  beyond  ^^^^^^ 
what  he  was  to  perform  according  to  the  special  ^^2[^*^^ 
contract,  and  that  has  been  done  at  the  instance  of  lespect  to 
the  employer,  in  such  cases,  the  extra  work,  not  t*»e  same, 
being  under  the   contract  at  all,  is  the  subject-  ^^*^ 
matter  of  an  action  in  the  nature  of  what  was  such  extm 
formerly  known  as  indebitatus  assumpsit ;  yet,  the  ^^^ 
contract,  as  wiU  be  seen  hereafter,  must  be  proved,  8«i«^*«^y^ 
in  order  that  it  may  appear  how  much  was  extra,  in 
the  absence  of  positive  proof   that  the  work  in 
question  was  entirely  separate  from  that  included  in 
tiie  agreement,  and  was  in  fact  done  under  a  distinct 
order  («).     A  builder  therefore  may  recover  for  all 
work  done  beyond  a  special  contract,  under  subse- 
quent or  antecedent  directions,  in  the  same  manner 
as  if  no  special  contract  had  been  made  {t). 

(/))  WUliajM  V.  Fitmaurice,  8  H.  &  N.  844.  See  Thorn  t. 
Mayw  of  Londoftj  and  Sharpt  v.  San  Paulo  Ry.,  ante,  p.  79, 
nder  "Spedficationa." 

(r)  Scrivener  r.  Patk,  18  C.  B.  N.  S.  786  ;  L.  R.  1  C.  P.  716  : 
CiJxr  ▼.  Young,  2  P.  &  P.  98  :  Kemp  v.  Jtote,  1  Giff.  258  :  Kim- 
leriey  r.  Dick,  L.  R.  13  Eq.  22.  And  see  ante,  p.  76,  under 
"Qotntitiea." 

(«)  Buxton  T.  Comith,  1  D.  &  L.  586 ;  12  M.  &  W.  426  ;  18  L. 
J.  Ex.  91 ;  8.  C.  Jones  v.  Eovfell,  4  Dowl.  P.  C.  176  :  Vincent  t. 
Cole,  If  00.  It  M.  257,  per  Lord  Tenterden  ;  8  C.  &  P.  481  :  Uolhard 
T.  SttrtM,  5  Jnr.  71  :  ParUm  t.  CWe,  6  Jur.  370.  See  Reid  t.  BaUe, 
X.  k  M.  413  :  Rumll  v.  Sa  Da  Bandeira,  13  C.  B.  N.  S.  149 ;  32 
L  J.  C.  P.  68  ;  7  L.  T.  N.  S.  804  :  Edie  t.  Kingiford,  14  C.  B.  759 ; 
ML  J.  C.  P.  123. 

(0  Thornton  ▼.  Place,  1  M.  &  Rob.  218  :  Fletcher  t.  Gillespie,  8 
Bing.  637.     See  ante,  as  to  right  of  builder  to  payment,  p.  99. 
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Authority  When  extra  work  is  ordered  by  tlie  architect, 
^^^'^ ,  either  in  the  progress  of  building  under  a  contract 
where  there  is  no  provision  which  necessitates  a  pre- 
vious authorization  in  writing  or  otherwise,  or  which 
is  shown  to  be  dehors  the  original  contract,  the 
ordinary  principles  of  law  relating  to  principal  and 
agent  (u)  will  apply.  The  extent  of  the  architect's 
authority  {x),  and  the  effect  in  general  of  alterations 
in,  or  deviations  from,  the  contract  upon  the  right 
of  the  builder  to  payment  have  already  been  pointed 
Extra        Q^t    B^^  j^  jjjj^y  jjgj.g  ^Q  stated  that  the  architect  is 

work 

ordered  by  ^^^J  ^^^  agent  of  his  employer  to  see  that  the  works 
architect,  contemplated  by  the  contract  are  carried  out  pro- 
perlj' ;  he  cannot,  unless  he  has  authority  to 
do  so,  bind  his  employer  to  pay  for  additional 
work.  Where,  therefore,  extra  work  is  done  by 
order  of  the  architect,  the  builder  must  show  an 
authority  in  the  architect  to  give  directions  for  extra 
work,  and,  when  the  ai'chitect  is  shown  to  be  the 
employer  s  agent  to  bind  him  by  any  deviation  or 
addition,  it  will  be  necessary  to  inquire  whether  the 
agency  of  the  architect  to  order  extras  was  general 
or  limited  to  a  specified  extent  (2).  In  Rex  v.  Peto  (a), 
which,  however,  turned  paiiicularly  upon  the  con- 
struction of  the  instrument,  it  was  held  that  a 
builder,  who  binds  himself  to  perform  certain  works 
according  to  a  specification  and  other  detailed  and 
working  drawings,  to  be  furnished  during  the  pro- 
gress of  the  works,  with  power  for  the  employer, 
by  his  architect,  to  direct  additions  or  omissions, 
must,  in  a  plea  of  performance  quoad  such  parts 
as  have  been  substituted  for  work  contained  in  the 
original  plan,  show  an  authority  in  the  archi- 
tect to  give  such  directions,  or  aver  that  the 
deviation    or    variation   was    an    addition    or    an 

(u)  See  Leake,  464,  a  aeq. ;  Smith's  Merc.  Law  (9th  Ed.)  104,  dseq. 

{xj  See  ante,  p.  65. 

(2)  Jtex  V.  Peto,  1  Y.  &  J.  37  :  Cooper  v.  Langdon,  9  M.  &  W. 
60  ;  1  D.  N.  S.  392.  And  see  WallU  y.  Robinson,  3  P.  &  P.  307 : 
Lovelock  v.  King,  1  M.  &  Eob.  60. 

(a)  Supra.  See  this  case  as  to  the  extent  of  the  architect's 
authority  to  make  alterations. 
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omission.  And  in  Cooper  v.  Langdon{b),  the 
defendant's  plea  that  he  deviated  from  the 
drawings  by  the  direction  of  the  plaintiff's  archi- 
tect was  held  bad  on  general  demurrer,  the 
architect  not  being  shown  to  be  the  plaintiff  s 
agent  to  bind  him  by  any  deviation  from  the 
drawings. 

If  it  is  alleged  that  the  order  was  given  by  the  Extra 
employer,  the  contractor,  suing  for  work  exti'a  the  ^'^^k 
original  contract,  must  not  only,  as  will  be  seen  g^piover^ 
hereafter,  put  in  that  contract  if  in  writing,  but  also 
prove  a  separate  and  distinct  contract  with  the 
employer  to  do  the  work  sued  for  (c).  If  the  builder 
has  done  extra  work  without  any  authority  from 
the  employer,  the  latter  will  not  be  bound  to  pay 
for  it  (d).  The  mere  fact  of  the  employer  having 
assented  to  certain  alterations  is  not  sufficient  to 
make  him  Uable  to  pay  for  them  as  extras,  unless 
he  is  either  expressly  informed,  or  must  necessarily 
from  the  nature  of  the  work  be  aware,  that  the 
alterations  will  increase  the  expense  (e).  But  where 
it  was  shown  that,  in  the  progress  of  building, 
some  process  more  expensive  than  contracted  for 
was  ordered  by  the  architect,  with  the  knowledge 
of  the  employer,  who  was  present  at  the  time, 
and  the  builder's  sub-contractor  was  told  that 
it  Twas  to  be  charged  as  additional  work,  it  was 
iield  that  there  was  sufficient  evidence  of  a  con- 
tract •  to  pay  the  builder  extra  for  it,  and  of 
authority  in  the  architect  to  make  such  a  contract 
with  him  (/). 

In  the  course  of  the  performance   of  building  Suggested 
contracts,  it  constantly  happens  that  disputes  arise  <^^^^  « 
as  to   extras;    and  with   the   object  of    avoiding J^^j.^^^^^^ 
such  differences,  it  would,  in  the  interests  of  the  work. 
employer,  be  advisable,  when  possible,  to  provide 

{h)  Supra, 

(e)  £eda  r.  SotOham,  3  F.  &  F.  142. 

id)  Dobton  t.  Hudavn,  1  0.  B.  N.  S.  659  ;  26  L.  J.  0.  P.  153. 

{e\  Lovdod:  t.  King,  1  M.  &  Rob.  60. 

(/)  WaUi$  T.  BoUn^M,  3  F.  &  F.  307. 
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that  there  should  be  no  deviation  from  the  plans  or 
specification,  and  no  claim  for  additioncd  work, 
unless  the  builder  shall  have  previously  obtained 
the  authority  in  writing  of  the  employer,  in  place 
of  the  architect.  Such  a  clause  would,  in  the 
end,  be  more  satisfactory  also  to  the  architect  and 
builder.  But,  of  course,  in  many  instances^  the 
employer  is  unable,  or  would  be  unwilling  to  do 
this,  in  which  case  the  architect  must  be  substituted. 
In  some  cases  the  agreement  might  provide  for  the 
joint  order  in  writing  of  the  employer  and  his 
architect  (g). 

If  the  builder,  in  completing  a  contract  for  a 
stipulated  price,  use  materials  of  a  better  kind  than 
those  contracted  for,  he  is  not  at  liberty,  on  that 
account  alone,  to  charge  more  than  the  stipulated 
price,  nor,  of  course,  can  he  require  the  materials 
worked  into  the  building  to  be  returned,  because 
the  employer  will  not  pay  an  increased  price  on 
account  of  the  better  materials  (/i). 

When  work  is  to  be  done,  and  materials  sup- 
plied, under  a  building  contract  for  certain  estimated 
prices,  and  there  is  subsequently  a  deviation  from  the 
original  contract  by  the  consent  of  the  parties,  the 
contract  and  estimate  are  not  on  that  account  ex- 
cluded, but  are  to  be  the  rule  of  payment,  so  far  as 
the  special  contract  can  be  traced  to  have  been  fol- 
lowed, and  for  any  excess  the  party  is  entitled  to 
sue  as  upon  a  quantum  meruit,  although  th&  time 
for  completing  the  payments  under  the  original 
conti'act  has  not  expired  when  the  action  is  com- 

{g)  By  the  French  law  it  is  carefully  provided  that  no  charge  can 
be  niade  for  extra  work  without  the  order  in  writing  of  the  employer 
fixing  the  price.  "Lorsqu'un  architecte  ou  un  entrepreneur  s'est 
charge  de  U  coustruction  k  forfait  d'un  bfttiment,  d'aprds  un  plan 
arr^te  et  convenu  avec  le  propri^taire  du  sol,  il  ne  pent  demander 
aucune  augmentation  de  priz,  ni  sous  le  pr^tezte  de  I'augmentation 
de  la  main-d'ceuvre  ou  des  mat^riaux,  ni  sous  celni  de  changements 
ou  d'augmentations  faits  sur  ce  plan,  si  ces  changements  on  augm^ta- 
tions  n^ont  pas  ^te  autorises  par  ^crit,  et  le  prlx  conrenu  avec  le 
proprietaire."  Code  Civil  Liv.  III.  tit.  viii.  1/93.  See  also  Pothier 
(Louage,  440  ets.). 

(A)   //  ilmot  V.  Smith,  8  C.  &  P.  453. 
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]uenced(i).  But  (j)  if  the  work  to  be  carried  out 
under  the  origiual  contract  has  been  so  entirely 
abandoned,  and  there  is  such  a  total  deviation  that 
the  terms  are  not  applicable  to  the  new  work,  and 
it  is  impossible  to  trace  the  contract,  and  to  say  to 
what  part  of  it  the  new  work  should  be  applied,  the 
builder  is  entitled  to  recover  by  measure  and  value 
for  all  the  work,  as  if  there  had  been  no  contract  at 
aU(ifc). 

Building  contracts,  in  general,  specially  provide  Usnal  con- 
that  any  alterations  or  additions  in  or  to  the  works  ^^^}^^.  ^^ 
shall  not  vitiate  the  contract ;  but  that  all  additions,  <^ntracte 
omissions,  or  variations,  made  in  carrying  out  the  as  to  alter- 
works,  for  which  a  price  may  not  have  been  ]>re-  ations,  not 
vioosly  agreed  upon,  are  to  be  measured  and  valued,  ^ntracf. 
and  certified  for  by  the  architect,  and  added  to  or 
deducted  from,  the  amount  of  the  contract,  as  the  case 
may  be,  according  to  a  schedule  of  prices  annexed, 
or  where  the  same  may  not  apply  at  fair  measure 
and  value  (Q. 

It  may  be  stipulated  at  the  time  when  the  agree-  Subsequent 
ment  for  alterations  or  deviations  is  made  that  the  stipulation 
terms  of  the  original  contract  should  be  applicable  of  ^ntr^ 
to  the  same  :  and  where,  in  a  contract  under  seal,  should  be 
there  was  a  stipulation  that,  if  the  employers  should  applicable 
think  proper,  at  any  time,  to  make  any  addition  to  Jion^work. 
the  original  works,  they  should  be  at  Uberty  to  do 
so,  on  giving  the  contractor  written  instructions  for 
that  purpose  signed  by  the  engineer ;  and  a  verbal 
arrangement  was  afterwards  made  by  the  engineer 
for  the  execution  of  certain  extension  works,  allow- 
ing for  a  variance  in  the   prices,  but  stipulating, 
with  the  exception  of  that  variance,  that  all  the  pro- 
visions of  the  contract  should  be  considered  as  ap- 
plicable to  the  extension  work ;   it  was  held,  that 

(t)  Sob9on  V.  Godfrey,  Holt,  236 ;  1  Stark.  275  :  Pepper  v. 
Burland^  Peake,  139  :  EUi§  y.  Ilamlen,  8  Taunt.  62.  See  ante, 
p,  120,  et  mq, 

if)  See  anie^  p.  99,  ei  seq.,  as  to  the  builder's  right  to  payment 
under  a  apecial  contract. 

{k)  See  cases  in  note  \i)  tupra, 

(0  See  the  Precedents,  f09t. 
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the  contractor  could  not  afterwards  reject  the  terms 
of  the   contract^   and  claim  remuneration  for  the 
work  as  upon  a  quantum  meruit,  nor  could  he  ask  in 
equity  for  accounts  to  be  taken  independently  of  the 
contract  (w). 
Whether  a      Where  a  contract  contained  a  provision  that  if  any 
provision    dispute  or  difference  should  arise  with  the  contractors 
d^cUion  of  ^  *^^'  ^^3^  relating  to  the  contract,  or  if  any  question 
the  archi-  *  should  arise  between  any  of  the  several  contractors 
tect  in  the  relating  to  the  proposed  building,  such  dispute,  dif- 
dkputes     ference  or  question  should  be  settled  by  the  archi- 
ve, will     tect,  whose  decision  should  be  absolute  and  final ;  it 
apply  to     has  been  held  that  this  condition  will  apply  only  to 
extras"      disputes  as  to  the  mode  of  carrying  on  the  several 
works,  and  not   to   differences  between    the  con- 
tractors and  their  employei*s  as  to  their  claim  for 
extras  (n.) 
Written  Upon    the   principle   that   contracts    in  writing 

contract      cannot  be  varied  by  extrinsic  evidence  of  the  in- 
produced    tention  of  the  parties,  it  has  been  several  times  held, 
when         in  an  action  for  extra  work  beyond  that  contracted 
claim  made  foj.  i^  a  written  contract  relating  to  the  same  matter, 
work.        that,   in   the   absence   of  positive  proof  that  the 
work  in  question  w^as  entirely  separate  from  that  in- 
cluded in  the  contract,  and  was  in  fact  done  under  a 
distinct  order,  the  plaintiff  was  bound  to  produce 
the    original    document,    since    it    might    furnish 
evidence,  not*  only  that  the  items  sought  to  be  re- 
covered were  not  included  therein,  but  also  of  the 
rate   of  remuneration  upon  which  the  parties  had 
Want  of     agreed  (o).     If  the  written  contract  is  inadmissible 
stamp.       for  want  of  a  stamp,  the  judge  cannot  look  at  it  for 
the  purpose  of  determining  whether  or  not  the  pro- 
posed evidence  of  extra  work  relates  to  it ;    and 
where  A.  had  built  a  house  for  B.  under  a  written 

{m)  Ranger  y.  Great  Wettem  Ry. ,  5  H.  L.  Cas.  72. 

(n)  Paskby  v.  Birmingham  {Mayor,  <fcc.),  18  C.  B.  2. 

(o)  Buxton  T.  Cornish,  1  D.  &  L.  685  ;  12  M.  &  W.  426  ;  13  L. 
J.  Ex.  91  :  S.  C.  Jones  v.  IfoweU,  4  Dowl.  P.  C.  176  :  Uolbard 
V.  Stevens,  5  Jar.  71,  Bail  C,  per  Williams,  J.  ;  Parian  ▼.  CoU, 
6  Jar.  BaU  C.  370,  per  Patteson,  J.  See  JScUe  r.  Kingrf&rd,  23  L 
J.  0.  P.  123;  14  0.  B.  759. 
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contract,  not  admissible  in  evidence  for  want  of  a 
stamp,  and  A.  sued  B.  for  the  value  of  certain 
works  about  the  house,  alleging  them  to  be  extras, 
and  not  included  in  the  contract ;  it  was  held  that 
the  Court  could  not  look  at  the  imstamped  contract 
to  ascertain  whether  those  works  were  included  in 
it  or  not,  and  that  the  plaintiff  must  be  non- 
suited (p).  It  is  now  enacted  that  all  such  instru- 
ments, as  may  be  stamped  after  execution,  can  be 
received  in  evidence  at  the  trial  by  payment  to 
the  officer  of  the  Court  of  the  proper  duty  and 
penalty  (r). 

Where  the  written  agi'eement  between  the  parties  But 
is  collateral  to  the  question  in  issue,  it  need  not  be  collateral 
produced ;  as,  for  instance,  if  it  clearly  appears,  *^®™®f  *^ 
that  whilst   certain  work  was  in  progress  in  the  be  pro- 
inside  of  a  house   under   a  written  agreement,   aduced. 
verbal  order  was  given  to  execute  some  alterations 
or  improvements  on  the  outside  (s). 

It  has  already  been  observed  that  the  architect  Architect's 
may  render  himself  personally  liable  for  the  value  liability 
of  extra  work    executed    by  the   builder,   if   he  ^^^  ®^*''^* 
falsely,  or  even  imder  a  bond  fde  belief,  without 
hanng  such  power,  represent  to  the  builder  that 
he  has  the  authority  of  the  employer  to  order  such 
work  (f). 

When  a  building  contract  imder  seal  is  entered  Extra 
into  by  a  corporation,  and  the  builder  has  executed  work 
extra  works,  which,  however,  cannot  be  considered  ^^^^^^^ 
as  coming  within  the   provisions  of  the  contract  ^ith  a 
under  seal,  the  corporation,  as  stated  in  a  former  ccrrora- 
chapter  (w),  may  not  be  liable  for  the  extra  work,  so  *'°"- 

(p)  Vincent  t.  CoU,  Moo.  &  M.  257,  i>0r  Lord  Tenterden,  3  C.  &  P. 
481.  See  EdU  r.  Kingsford,  23  L.  J.  C.  P.  123 ;  14  C.  B.  769  ; 
vhere  it  was  held  that  the  defendant  was  not  entitled  to  a  non-sait, 
bnt  the  Court  made  a  rale  for  a  new  triaL  ffughes  r.  Budd,  8  Dowl. 
P.  C.  478 

(r)  33  ft  34  Yici.  c.  97,8.  10. 

(t)  Rod  T.  BaUe^  Moo.  ft  M.  ilZ, per  Lord  Tenterden  ;  commented 
on  by  Patteaon,  J.,  in  Parton  r.  Cole,  6  Jnr.  £aU  C.  870.  See 
Vincent  J,  Cole,  eupra, 

(0  Runddl  T.  Trimen,  18  C.  B.  786  ;  25  L.  J.  0.  P.  807. 

(«)  Ante,  p.  5,  et  teq. 
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performed  by  him,  although  ordered  by  the  architect, 

and  accepted  by  such  corporation,  because  the  latter 

is  incapable  of  contracting  for  such  work  except 

under  seal  (x). 

Bxtnwork      The  effect  of  an  order  for  extra  work  upon   a 

and  stipu-  stipulation  for  the  completion  of  building  work  by  a 

tcftimeT*    certain  time  has  been  pointed  out  in  a  former 

chapter  (y). 

(ff)  ffimer$kam  r.  Wolverhamptom  Watenoork^  Co,,  6  Exch.  137  : 
20  L.  J.  Ex.  193  :  Prend  v.  JJenncit,  27  L.  J.  C.  P.  814  :  Hunt 
T.  WimUedon  Local  Board,  L.  K.  4  C.  P.  D.  48  ;  48  L.  J.  C.  P.  D. 
207.  See  Lamprdl  v.  BitUricay  Union,  8  Exch.  283  ;  18  L.  J.  Rz. 
282  :  Goodyear  v.  Weymouth  (Mayor),  H.  &  R.  67 ;  35  L.  J» 
C.  P.  12.     And  see  cases,  ante,  p.  5,  et  tej, 

(y)  Ante,  p.  120,  et  9eq^ 


j  CHAPTER   XVI, 

!     SPECIFIC  FERFORHAKCB   OF  BUILDING  CONTRACTS  AND 
I  AGBEEMBNTS  FOR  BUILDING  LEASES. 

;       The  practice  of  the  Court  as  regards  the  specific  Early 
performance  of  building  contracts  has  undergone  decisions. 
some  Tariation.     The  earliest  trace  of  the  jurisdic- 
tion in  specific  performance  is  a  dictum  of  Justice 
Genney  in  the  Year  Book  of  8  Edward  IV.,  that  a 
promise  to  build  a  house  would  be  specifically  en- 

!  forced  (a).  Lord  Hardwicke's  opinion  was,  that  upon 
a  covenant  to  build  a  landlord  might  come  into  equity 
for  a  specific  performance,  as  the  not  building  took 
away  his  security  (6).  And  a  prior  case  is  to  be  met 
with  in  which  such  a  decree  has  been  pronounced  (c). 
So,  in  another  case,  an  agreement  to  build  was  speci- 
fically enforced  against  a  tenant  who,  having  under- 
taken to  rebuild  tiie  farm-house,  had  done  so  on  his 
own  soil  instead  of  his  landlord's  (d). 

But  it  appears  that,  notwithstanding  early  de-  Pi^sent 

I  cisions  to   the   contrary,   it  is  now  settled    that^i^- 
with  certain  exceptions  the  Court  will  not  decree 
specific  performance  of  contracts  to  build.    Y.-C. 
Wood  considered  that  the  later  authorities  were 

'  entirely  opposed  to  such  a  practice  as  decreeing 
specific  performance,  and  that  the  proper  course  in 
such  cases  was  to  direct  an  inquiry  as  to  damages  (e). 

(a)  P.  4  (6) ;  1  Had.  Ch.  Pfact  (3rd  ed.)  467  ;  F17  (2nd  ed.},  36. 
I       (6)  City  of  lAmdon  r.  Nash,  3  Aik.  512 ;  S.  C.  1  Ves.  Sen.  12  : 
BujeUm  r.  LUttr,  8  Atk.  385. 

(<r)  AUen  ▼.  Harding,  2  Eq.  Ca.  Ab.  17,  pL  6  ;  1  FonbL  Eq.  B.  1, 
Cii.  3, 1  7,  note  (x\     F17  (2nd  ed.),  31. 

id)  Pemhnke  t.  Th4)rpe,  3  Swanst.  437,  448,  note :  ffdt  v.  ffoh, 
2  VetiL  321  :  Rook  r.  Wmih,  1  Yes.  Flen.  461. 

{€)  Kay  T.  Johnton,  2  H.  &  H.  118.     See  Cooper  ▼.  Jarman,  L. 
B.  3  Bq.  98. 
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Kenyon,  M.E.,  said  in  Errington  v.  Aynesley  {/), 
"  There  is  no  case  of  a  specific  performance  decreed 
of  an  agreement  to  build  a  house  (^),  because  if  A. 
will  not  do  it  B.  may.  A  specific  performance  is 
only  decreed  where  the  party  wants  the  thing  in 
specie,  and  cannot  have  it  any  other  way  "  (h).  And 
specific  performance  is  also  refused  because  such 
contracts  are  for  the  most  part  too  uncertain  to 
enable  the  Court  to  cany  them  out(i).  And,  again, 
another  reason  why  the  Court  does  not  decree 
specific  performance  in  such  cases  is  the  enormous 
inconvenience  which  would  attend  the  operations 
of  the  Court,  if  it  were  to  take  upon  itself,  as 
between  builders,  contractors,  and  others,  the 
erection  and  construction  of  a  large  number  of 
buildings  (A;). 
Scotch  Many  contracts  to  build  are  specifically  performed 

Courts.  in  Scotland,  in  respect  of  which  a  Court  of  Equity 
would  refuse  to  exercise  its  jurisdiction  in  Eng- 
land ; — the  Scotch  Courts  appointing  some  properly 
qualified  person,  under  whose  superintendence  the 
work  is  directed  to  be  executed  ({)• 
Bxceptiona.  There  are,  however,  exceptional  cases  which  seem 
po.  show  that  the  ground  often  alleged  for  the  refusal 
of  the  Court  to  interfere  in  the  case  of  building  con- 
tracts,— that  it  has  no  sufficient  means  of  ascertain- 
ing whether  the  work  has  been  properly  executed, 
or  the  stipulated  amount  expended  thereon, — is  not 
always  an  efficient  reason. 

(/)  JSrrington  v.  Aynesley,  2  Bro.  C.  C.  343  ;  S.  C.  2  Dick.  692  ; 
cited  by  Grant,  M.R.,  in  Flint  v.  Brandon,  8  Yes.  163. 

(ff)  But  tius  is  not  exactly  consistent  with  fact,  as  will  appear  from 
the  foregoing  eases. 

(A)  See  also  Lucas  v.  Commerford,  8  Bro.  C.  0.  166,  as  to  Lord 
Thurlow's  opinion  against  decreeing  specific  performance  of  a  coveoaiit 
to  b^il€l.L  Paxton  v.  Newton,  2  Sm.  k  Giff.  437. 

(t)  Craven  V.  Tickell,  1  Ves.  Sen.  60  :  Moselyy.  Virgin,  8  Vos.  184  : 
Flint  V.  Brandqn,  8  Ves.  159  :  Booth  v.  Pollard^  4  Y.  &  C.  Exch. 
61  :  Pollard  v.'  Qeyton,  1  K.  &  J.  462  :  Ahinger  t.  AshUm,  L.  R. 
17  Bq.  868.  '  See  Strdley  v.  Pearson,  L  E.  15  Ch.  Div.  113. 

(it)  The  South  Wales  By,  Co.  v.  Wythes,  1  K.  &  J.  186  ;  6  I>e  G. 
M.  k  G.  880 ;  24  L.  J.  Ch.  87. 

(Q  Clarke  y.  Glasgow  Assurance  Co.,  1  M'Queen,  668.  Fry  (2nd 
ed.),  88. 
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In  Mosely  v.  Virgin  (m),  it  was  agreed  that  the  Where  tEe 
;  plaintiffs  should  convey  certain  land  to  builders,  ▼ork  is 
\  reserving  a  rent  of  one  penny  a  yard  square ;  and  d^Jg,^, 
the  agreement  contained  covenants  under  penalties 
to  lay  out  £1,000  in  building,  to  be  worth  double  the 
rent  reserved.  A  bill  praying  a  specific  performance 
was  dismissed,  but  without  costs,  as  it  was  considered 
a  hard  case ;  the  Court  being  of  opinion  that  spe- 
cific performance  of  an  agreement  to  build  may  be 
decreed,  if  sufficiently  certain ;  but  that  a  general 
covenant  to  lay  out  a  given  sura  in  a  building  of  a 
certain  value  cannot  be  so  executed.  Lord  Lough- 
borough, L.  C.  (afterwards  Earl  of  Rosslyn), 
in  his  judgment  said: — "If  the  transaction  and 
agreement  is  in  its  nature  defined,  perhaps  there 
would  not  be  much  difficulty  to  decree  specific 
performance ;  but  if  it  is  loose  and  undefined,  and 
it  is  not  expressed  distinctly  what  the  building 
is,  so  that  the  Court  canld  describe  it  as  a  subject 
for  the  report  of  the  Master,  the  jurisdiction  could 
not  apply."  And  his  lordship,  in  the  same  judgment, 
continued  : — *'  But  to  lay  out  £1,000  in  building  ! 
TVhat  building  ?  It  is  not  said.  I  suppose  a  house 
was  meant.  It  is  not  said  whether  a  manufactory 
would  have  answered  or  not.  I  cannot  tell.**  An 
agreement,  therefore,  for  building  a  house  of  a 
certain  value  is  not  one  which  the  Court  will  direct 
to  be  specifically  performed,  for  the  Court  would 
hare  great  difficulty  in  determining  whether  its 
decree  had,  or  had  not,  been  performed,  and  it  might 
lead  to  much  litigation  (n).  But  Romilly,  M.  R,  said, 
in  the  case  last  cited: — ''I  concur  in  the  cases 
which  lay  down,  that  if  the  thing  contracted  to  be 
done  can  be  made  reasonably  clear,  the  Court  is 
bound  to  decree  a  specific  performance  "  (o). 


(m)  JHomly  T.  Viryin,  8  Ves.  184.  See  Cubitt  y.  Smith,  10  Jnr. 
X.  8.  1123  :  Baumann  r.  Ja$M$,  L.  R.  3  Ch.  508.  Gf.  OreenkUl  t. 
/«/e  o/  Wiyhl  Ry.  Co.,  19  W.  R.  345  :  Bernard  v.  Meara,  12  Ir.  Cb. 
JL  389,  397.     Fry  (2nd  ed.),  87. 

(»)  Bnux  w.  Wtkneri,  25  Bear.  34^. 

(o)  Ibid.,  351. 
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The  doctrine  of  Lord  Rosalyn  (p),  as  will  be  seen 
from  cases  to  which  reference  will  be  made  in  this 
chapter,  has,  to  a  certain  extent,  received  Bome  con- 
firmation. 
B^uoiu  It  is  the  opinion  of  Mr.  Story  (r),  with  which  I 

*hy  boild-  Tenture  to  concur,  that,  independently  of  anthoritj, 
^con-      there   are  cert^nly  strong  reasons  which  may  be 
■boaldiD    adduced  in  favour  of  entertaining  the  jurisdictJoD 
■ome  aoK*  in   equity  upon   a   covenant   to  build   or  rebuild, 
H"P^'   in  cases  where  the  contract  has  sufficient  definite- 
formed  m   ^^^^  ^^^  certainty ;  and  it  has  already  been  stated 
M"rd»aoo  that  contracts  to  build  are  frequently  BpecificRil]- 
^^   performed  in  Scotland.  "In  the  first  place,"  he  thinks, 
doctrine.     "  it  is  by  no  means  clear  that  complete  and  adequate 
compensation  can,  in  such  cases,  be  obtained  at 
law ;  for,  if  the  suit  is  brought  before  any  building 
or  rebuilding  by  the  party  claiming  the  benefit  of 
the  covenant,  the  damages  must  be  quite  conjectnial, 
and  Incapable  of  being  reduced  to   any   absolatf 
certainty;    and  if  the  suit  is  brought  afterwards, 
still  the  question  must  be  left  open,  whether  mow 
or  less  than  the  exact  sum  required  has  been  ex- 
pended   upon   the    building,   which   inquiry  mns! 
always  be  at  the  peril  of  the  plaintiff  («).     In  the 
next  place,  such  a  covenant  does  not  admit  of  xn 
exact  compensation  in  damages  from  another  cir- 
cumstance ; — the  clianging  value  of  the  stock  anii 
materials  at  different  times,  according  to  the  Tarion.«i 
demands  of  tlie  market.    In  the  last  place,  it  scemi 
against  conscience  to  compel  a  party,  at  his  ovn 
peril,  to  advance  his  own  money  to  perform  vhti 
properly  belongs   to   another,  when   it  may  often 
happen,  either  from  his  want  of  skill  or  means,  thit, 
at  every  step,  he  may  be  obliged  to  encounter  per- 
sonal obstacles,  or  to  make  personal  sacrifices,  (ct 
which  no  real  compensation  can  ever  be  made.    It 
would  not,  therefore,  be  surprising,  if,  after  all,  the 

ip)  ifotdt/  T.  Fiiyt'n,  lapra.     See  Prj  (Snd  ed,),  38  :  sod  ftM 
T.  .Smith,  10  Jar.  N.  S.  1123. 

(r)  StoTT'a  Equitj  JarUprndenoe,  %  726. 

(i)  Sea  BeUtworth  v.  Dtan  of  St.  FatiTt,  Sel.  Cul  in  Cb.  15^ 

2nd  «1.  1850. 
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doctrine  of  Lord  Ilosslyn  should  obtain  a  firm  hold 
in  £qaitj  jurisprudence,  as  it  stands  well  supported 
by  analog}^  as  well  as  bj  high  authority  "  (t). 

At  all  events  the  Court  has  jurisdiction  to  enforce  Where 
specific  performance  of  a  conti'act  by  a  defendant  T^J^Jf    . 
to  do  work,  which  is  not  only  defined,  but  is  upon  plaintiff 
the  latter *s  own  property,  and  in  the  performance  of  has  a 
which  the  plaintiff  has  a  material  interest,  which  is  ?^?^^^ 
not  capable  of  adequate  compensation  in  damages,  the  execu- 
The  fact  that  the  plaintiff,  by  reason  of  his  having  tion  of  it, 
parted  with  his  land  to  the  defendant,  has  no  oppor-  ^°'  ^^^^^ 
tunity  of  erecting  the  buildings  at  his  own  cost,  and  aJ^i^ 
BO  ascertaining  the  amount  of  damages  sustained  safficient 
by  reason  of  the  non-performance  of  the  contract,  compensa- 
makes  a  Court  of  Equity  more  anxious  to  decree        ' 
specific   performance   of   a    contract  to    build  (u),  and  the 
Knight.Bruce,   V.-C,    made    an    order   that   the^°;^^^^*° 
defendants,  a  company,  were  boimd  to  construct  cnted  on 
and   maintain  an  archway  through  the  railway  to  defendant's 
connect  the  plaintiff's  lands,  sufficient  to  permit  a 
loaded  carriage  of  hay  to  pass  under  the  railway  (a). 
So  the  Court  has  decreed  specific  performance  of  an 
Agreement  to  make  such  roads  and  ways  as  might 
be  necessary  for  communication  between   severed 
portions   of  the  land  {b) ;    and  to   construct   and 
maintain  a  station  upon  the  land  {c) ;  and  to  make 
a  siding  upon  the  land  of  an  adjoining  proprietor 
for  his  use  (d).     And,  again,  a  railway  company  was 
decreed  to  make  a  road  and  wharf  upon  land  which 

it)  Ante,  p.  171. 

(«)  SatOk  Wale$  Ry.  Co,  t.  Wythu,  1  K.  &  J.  200 :  and  see  Prict 
T.  Ceirporation  of  Penmnce,  4  Hare,  506  :  Soames  t.  Edge,  Johns. 
669. 

(a)  See  the  form  of  decree  in  Siorer  v,  Oreat  Wutcm  Ry,  Co.,  2  T. 
&  C.  C.  G.  48,  at  p.  54. 

(M  Sandtrmm  y.  CoeJxrmottih,  dx.,  Ry,  Co.,  11  Beay.  497.  See 
tbe  form  of  decree  in  Lytton  r.  Great  Northern  Ry.  Co.,  2  K.  &  Jo. 
394  :  Damley  t.  London^  Chatham,  and  Dover  Ry,  Co.,  1  De  G.  J.  & 
S.  204  ;  3  Ibid.,  24  ;  L.  R.  2  H.  L.  43. 

(c)  Hood  T.  Xorth'Ea§tem  Ry.  Co.,  L.  B.  5  Ch.  525.  See  Wilton 
r.  ?rorfhampton  and  Banbury  Ry.  Co.,  L.  R.  9  Ch.  279 ;  43  L.  J. 
Cb.  503. 

(d)  Greene  t.  Wed  Chahire  Ry,  Co.,  L.  R.  13  Eq.  44  ;  41  L.  J. 
Ch.  17  :  Att.'Gen.  t.  Mid-Kent,  dc,  Ry.  Co.,  L.  R.  3  Ch.  100. 
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where  the 
building  is 
by  way  of 
easement. 


Eleration 

of  house 

altered  or 

special 

purpose 

carried 

out. 


Where 
there  has 


they  had  purchased  from  adjoining  proprietors  npon 
the  terms  of  executing  these  works  (e). 

The  cases  just  cited  appear  also  to  have  been 
decided  with  reference  to  a  distinction  which  has 
been  drawn  between  a  contract  with  a  builder  to  build 
a  house,  and  one  for  the  sale  and  purchase  of 
land,  where  some  stipulated  building  or  work  has 
to  be  carried  out  by  either  pai'ty,  by  way  of  ease- 
ment, or  of  accommodation  for  the  oilier.  As, 
for  example,  where  A.  agreed  to  sell  a  piece  of 
land  to  B.,  and  A.  was  to  make  a  new  road, 
of  which  B.  was  to  have  the  user,  and  B. 
was  to  expend  £8,000  in  building  a  house  upon  the 
land,  it  was  held  that  there  was  nothing  in  the 
nature  of  the  contract  to  prevent  the  agreement  to 
make  a  road  being  specificall}'^  enforced  (/)- 

Upon  the  principle  that  specific  performance  will 
be  given  where  the  work  in  question  is  sufficiently 
defined,  and  the  plaintiff  has  a  peculiar  interest  in 
it  which  is  not  capable  of  adequate  compensation  in 
damages,  the  Court  has  decreed  that  the  elevation 
of  a  house  should  be  altered  to  correspond  with  the 
adjoining  houses  according  to  the  covenant  of  the 
lessee  to  that  effect  {g). 

Part  performance  of  a  contract  has,  in  some  cases, 
been  held  to  give  the  Court  a  jurisdiction,  which  it 

(e)  WiUon  v.  FurneM  Ry.  Co.,  L.  R.  9  Eq.  28  :  39  L.  J.  Ch.  19. 
See  the  form  of  decree  in  Firth  y.  Midland  Ry,  Co.,  L.  R.  20  £q. 
100. 

(/)  WdU  V.  MaxweU,  32  Beav.  408,  419  ;  9  Jur.  N.  S.  1021.  It 
does  not  appear  that  this  point  was  argued  on  appeal. 

(g)  PrauHyn  v.  TutoUy  5  Madd.  469  :  Lord  Manners  v.  Johnnony 
L.  R.  1  Ch.  Div.  678  ;  45  L.  J.  Ch.  404  :  Gadcin  v.  BaUs,  L.  R.  13 
Ch.  Div.  324.  See  Lane  v.  NewdigaU,  10  Ves.  192  :  and  Cubiti  t. 
Smith,  10  Jar.  N.  S.  1123,  where  the  decree  after  a  declaratioii  for 
specific  performance  wajs  in  the  following  form  : — "And  it  appearing 
that  a  plan  of  the  house  to  be  erected  in  pursuance  of  such  agreement 
has  been  approved  of  between  the  paHies,  let  the  defendant  S. 
forthwith  proceed  to  construct  and  erect  a  house  on  the  ground  com- 
prised in  the  said  agreement,  in  accordance  with  such  plan,  save  so  far 
as  such  plan  interferes  with  the  stipulations  contained  in  the  said  agree- 
ment that  such  house  is  to  be  built  according  to  the  Act  or  Acts  of 
Parliament  for  the  time  being  in  force  for  the  regulation  of  buildings 
in  or  near  the  metropolis."  Seton,  1324,  See  Price  v.  Corporation 
of  Pemance,  4  Hare,  506. 
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would  not  have  had,  if  the  contract  had  remained  ^'i  i»rt 
whoUj  ineomplete*  Thus,,where  a  conveyance  con-  ^^j^"^' 
tained  a  covenant  by  the  purchasers  with  the  vendor 
that  they  would  make  a  road  and  erect  a  market- 
house  ;  and  they  entered  into  possession  and  made 
the  roady  but  neglected  to  build  the  market-house ; 
Wigram,  V.-C,  observed  that,  the  purchasers  having 
had  the  benefit  of  the  contract  in  specie,  the  Court 
would  go  any  length  that  it  could  to  compel  them 
to  peribrm  their  obligations  under  it  Qi),  But 
again,  unless  the  terms  of  the  contract  under  these 
circumstances  are  sufficiently  definite,  part  per- 
formance cannot  be  relied  on  as  a  ground  for  en- 
forcing it  (i). 

Where   companies  have   contracted  to  perform  Where 
certain  works,  and  have  got  the  whole  benefit  of  the  wmpanies 
agreement,  it  appears  that  the  Court  will  struggle  ttJ  w^oto 
with  any  amount  of  difficulties  in  order  to  compel  benefit. 
specific  performance ;  and  it  has  been  held  to  be 
no  defence  by  a  company,  to  an  action  for  specific 
performance,  that  the  public  would  be  subjected  to 
inconvenience  if  the  company  were  compelled  speci- 
fically to  perform  their  contract ;  or  that  the  com- 
pany was  incorporated  for  another  purpose;  nor, 
where  they  had  only  partially  fulfilled  the  agreement, 
could   they  set  up  as  a  defence  the   Statute  of 
Limitations  (k). 

But  the  Court  will  not  decree  specific  performance 
even  of  contracts  of  this  description,  when  more  per- 
fect and  complete  justice  can  be  done  by  an  award 
of  damages.  Where  a  company  agreed  with  a  land- 
owner, for  valuable   consideration,  to   construct  a 

(A)  Price  t.  Corporation  of  Penzance,  4  Hare,  506,  509.  See 
Pembroke  ▼.  Thorpe,  3  Swanst.  437  (n.)  :  Sanderton  t.  CockemunUk, 
4fr,,  By.  Co.,  11  Bear.  497  :  Qji/ord  v.  Praoand,  L.  R.  2  P.  C.  185  : 
Crook  T.  Corporation  of  Seaford,  L.  R.  10  Eq.  678.  See  anU,  p.  12, 
a«  to  right  to  a  lease  ;  and  antey  p.  106,  et  teq.,  as  to  payment  after 
part  perfoimance. 

(t)  South  WaUs  Ry,  Co.  v.  Wythe*,  1  K.  &  J.  186 ;  and  see 
judgment  as  to  non-performance  not  constituting  fraud. 

{k)  WHtan  ▼.  Pumett  Ry.  Co.,  L.  R.  9  Eq.  28,  33.  See  Raphad 
T.  Thames  VaUey  Ry.  Co.,  L.  R.  2  Ch.  147  :  AiL-Oen.  t.  Mid-Kent 
Ry.  Co.,  Ac.,  L.  R.  3  Ch.  100. 
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station  on  certain  lands,  which  they  had  bought 

from  him ;  and  the  company  refused  to  carry  out 

the  works  in  the  specified  place,  and  afterwards 

built  one  at  some  distance,  in  substitution  for  the 

place  agreed ;  it  was  held  that  justice  could  be 

better  done  by  an  inquiry  as  to  damages,  than  by  a 

decree  for  specific  performance  (l), 

^B8iD«        Lord  Selbome,  L.C.,  has  said  (m)  that,  "  in  the 

^'    case  of  damages,  the  plaintiff  will  be  entitled  to  the 

benefit  of  such  presumptions  as,  according  to  the 

rules  of  law,  are  made  in  courts  both  of  law  and 

equity  against  persons  who  are  wrongdoers  in  the 

sense  of  refusing  to  perform,  and  not  perfonning 

their  agreements.     We  know  it  to  be  an  established 

maxim,  that  in  assessing  damages,  every  reasonable 

presumption  may  be  made  as  to  the  benefit  which 

the  other  parties  might  have  obtained  by  the  bond 

fide  performance  of  the  agreement.     On  the  same 

principle,  no  doubt,  in  the  celebrated  case  of  the 

diamond  which  had  disappeared  from  its  setting, 

and  was  not  forthcoming,  a  great  judge  directed  the 

jury  to  presume  that  the  cavity  had  contained  the 

most  valuable  stone  which  could  possibly  have  been 

put  there.    I  do  not  say  that  that  analogy  is  to  be 

followed  here  to  the  letter ;  the  principle  is  to  be 

reasonably  applied,  according  to  the  circumstances 

of  each  case." 

Specific  But  where  the  agreement  to  build  is  merely  inci- 

perform-     dental  to  a  contract  of  which  the  specific  perform- 

agreOTient  ^^^^  would  ordinarily  be  decreed,  such  as  a  contract 

for  lease     to  grant  a  lease  to  contain  covenants  to  bmld,  the 

^^  Court  will  direct  the  contract  for  a  lease  to  be 

folJ'^J^lj  specifically  performed,  so  as  to  give  the  lessor  a 

of  agree-     remedy  upon  the  covenants,  and  will,  if  necessary, 

mentto      direct  an  inquiry  as  to  damages  (n).     Thus,  where 

the  defendant  agreed  to  grant  the  plaintiff  a  lease  of 

certain  premises,  and  there  was  a  stipulation  that 

(T)  Wilson  y,  NorthampUm,  ttc.,  Ry.  Co.,  L.  £.  9  Ch.  App.  279 ; 
affirming  the  decision  of  Bacon,  V.-C.  See  ante^  p.  12,  as  to  the 
right  to  a  lease  after  laying  out  money  under  a  rerbal  agreement. 

(m)  Ibid,,  285. 

(n)  Kay  t.  JohiMon,  2  H.  &  M.  118. 


build. 
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the  lessee  should  erect  certain  buildings  thereon, 
the  Court  of  Appeal  directed  specific  performance 
of  the  agreement  to  grant  the  lease,  and  directed 
an  inquiry  as  to  damages  for  the  non-performance  of 
the  agreement  with  respect  to  the  building  work  (o). 
So,  again,  in  Soames  v.  Edge  (p),  the  plaint^ 
agreed  to  grant  a  lease  to  the  defendant  when,  and 
so  soon  as,  he,  the  defendant,  should  have  built  a 
new  house  on  the  land ;  and  the  defendant  agreed 
to  accept  such  lease  when  required,  and  by  a  certain 
day  to  pull  down  an  old  house  then  standing  on  the 
land,  and  build  the  new  one  on  the  site.  The 
defendant,  who  was  previously  in  the  occupation  of 
the  premises  in  pursuance,  and  2)art  performance,  of 
the  agreement,  caused  the  old  house  to  be  pulled 
down,  and  sold  the  materials,  and  continued  in  pos- 
session, and  paid  part  of  the  rent  which  accrued  due, 
but  did  not  proceed  to  build  a  new  house  upon  the 
old  site.  It  was  held,  on  demurrer  to  a  bill  praying 
specific  performance  and  damages,  that  Lord  Cairns' 
Act  (r)  applied,  and  that  the  plaintiff  was  entitled 
to  damages  for  the  non-building  of  the  house,  and 

(o)  MiddUkm  t.  Greenwood,  2  De  G.  J.  &  Sm.  142  :  Oxford  y. 
Prorand,  Ll  R.  2  P.  C.  135. 

( j>)  SoavuM y, Edge,  1  Johns.  669, distingni&hed in  Norrisy,  Jackson, 
IJ.  &  H.  319.  See  Laneatter  t.  De  Trafford,  31  L.  J.  Oh.  554 :  Cory  t. 
Thames  Iron  Co,,  11  W.  R  589  :  Johnson  t.  WyaU,  2  De  G.  J.  &  S. 
18 ;  33  Lw  J.  Ch.  394  :  Bindley  y.  Emery,  L.  R.  1  Eq.  52  ;  35  L.  J. 
Ch.  6  :  Durdl  r.  Priichard,  L.  R.  1  Ch.  244 ;  85  L.  J.  Oh.  223. 

(r)  The  original  jorisdiction  of  the  Court  of  Chancery  in  specific 
perfoimance  was  supplemented  by  Lord  Cairns'  Act,  21  &;  22  Vict. 
c  27,  enabling  the  Court  to  give  damages  in  certain  cases.  Section  2 
enacts  that  "  in  aU  cases  in  which  the  Court  of  Chancery  has  juris- 
diction to  entertain  an  application  for  an  injunction  against  a  breach  of 
any  coTenant^  contract,  or  agreement,  or  against  the  commission  or 
continoance  of  any  wrongful  act»  or  for  the  specific  peif ormance  of  any 
covenant,  contract,  or  agreement,  it  shaU  be  lawful  for  the  same  Court, 
if  it  shaU  think  fit»  to  award  damages  to  the  party  injured,  either  in 
addition  to,  or  in  substitution  for,  such  injunction  or  specific  perform- 
ance, and  such  damages  may  be  assessed  in  such  manner  as  the  Court 
shaU  direct."  And  s.  3  provides  for  the  damages  being  assessed  by  a 
jozy.  Before  this  enactment,  if  a  plaintiff  failed  in  his  claim  to  specific 
performance,  the  Courts  of  Equity  did  not,  in  general,  entertain  the 
qaedion  of  damages,  but  left  him  to  his  remedy  at  law.  This  statute, 
it  aeems,  is,  to  some  extent^  superseded  in  effect  by  the  extended  juris- 
diction provided  under  the  Judicature  Act»  1878,  enabling  the  Court 

I  3 
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to  specific  performance  of  the  contract  to  accept  the 
lease.  The  judgment  of  W.  Page  Wood,  V.-C, 
clearly  explains  the  jurisdiction  of  the  Court.  "  It 
is  perfectly  true,"  said  his  Honour («),  "that  I 
cannot  act  imtil  I  have  jurisdiction,  and  under  the 
existing  law,  before  the  passing  of  this  Act  (Lord 
Cairns*  Act)  a  Court  of  Equity  had  not  jurisdiction 
in  respect  of  a  building  contract  of  this  description. 
But  it  would  have  had  jurisdiction,  before  the 
passing  of  the  Act,  to  compel  the  defendant  to 
accept  a  lease  on  the  plaintiff  wairing  the  condition 
which  he  for  his  own  benefit  inserted,  that  he 
should  not  be  called  upon  to  gi'ant  a  lease  until  a 
certain  time.  The  defendant  has  agreed  to  accept 
a  lease  when  required,  and  the  Court  has  therefore 
jurisdiction.  The  statute  would  not  apply  to  a  case 
where  the  object  of  the  agreement  was  simply  the 
building  of  the  house,  under  such  conditions  and  on 
such  terms  that  it  may  be  assumed  the  Court  could 
not  grant  specific  performance ;  and  in  such  a  case 
a  plaintiff  could  not  file  a  bill  to  have  damages 
instead  of  specific  performance,  because  there  would 
be  no  jurisdiction.  But  there  is  a  distinct  agree- 
ment here,  not  only  to  build  the  house  but  to  accept 
the  lease.  The  Court  having^  therefore^  acquired 
jurisdiction^  may  give  damages  either  in  addition  to 
or  in  substitution  for  specific  performance.  The 
meaning  of  the  statute  can  only  be,  that  where  the 
Coui't  has  jurisdiction  in  the  suit,  it  may  award 
damages  in  substitution  for  specific  performance. 
.  .  .  This  is  a  case  above  all  others  in  which 
this  very  beneficial  Act  should  be  applied.  Here  is 
a  person  in  possession  who  has  pulled  down  the 
house  and  remains  in  possession,  but  refuses  to  do 
that  upon  which  the  2)laintiff  would  be  bound  to 
grant  a  lease.  The  plaintiff  says,  *  I  want  my  house 
built,   or   damages    for  the   default;    and  then  I 

to  give  either  remedy,  as  the  case  may  require ;   hut  the  principles 
may  stiU  be  applicable.     See  Kre?d  v.  Burrtll,  L.  R.  7  Oh.  Div.  651 ; 
11  Ch.  D.  146  :  Fritz  v.  Hobaon,  L.  R.  14  Ch,  D.  542  ;  and  caaea 
cited,  post,  p.  222. 
{$)  Soamc9  V.  Eii^e,  1  Johns.  673.     See  note  (r). 
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require  you  to  accept  a  lease/    The  demurrer  must 
be  overruled  with  costs." 

The  Mayor,  dtc,  of  London  v.  Southgate  (t)  was  a 
similar  case,  and  it  was  further  held  that  the  waiver, 
as  to  that  part  of  the  agreement  which  related  to 
the  building  of  the  house,  might  be  made  at  the  bar, 
and  that  it  was  not  necessary  to  have  been  offered 
by  the  bill. 

It  appears  that,  though  the  contract  does  not  Lease  to 
in  terms,  so  provide,  the  lease,  which  the  plaintiff  ®®^**"'' 
will  be  entitled,  under  the  above  circumstances,  ^^  tunS^ 
to  call  on  the  defendant  to  accept,  should  contain  though 
covenants  to  build  in  accordance  with  the  spirit  of  ?^*"***®^^ 

.1  .        .  ,  X  -^  in  contract. 

the  contract  (tt). 

Specific  performance  will  not  be  decreed  where  Where 
arbitrators  fail  to  asnree  upon  details  to  be  settled  «»y*^°s 

v^v,v  Tr  1  -x-u  remains  to 

by  them  (x),  nor  where  a  plan  remams  to  be  ap-  jj^  decided 
proved  of  by  the  parties.  And  in  Brace  v.  Wehnert  (y),  or  ap- 
B.  agreed  to  grant  a  lease  to  W.  as  soon  as  W,  v^o^^* 
should  have  built  a  house  with  the  necessary  out- 
buildings on  the  land,  of  the  value  of  ^1400  at  the 
least,  "  according  to  a  plan  to  be  submitted  to  and 
approved  by  B." ;  and  W.  agreed  to  build  such  house 
and  take  the  lease.  No  plan  was  submitted  to,  or 
approved  by,  B.,  but  he  was  ready  and  willing  to 
approve  of  any  reasonable  plan.  Under  such  circum- 
stances, a  bill  filed  by  B.  for  specific  performance 
was  dismissed,  with  costs.  It  should,  however,  be 
observed  that  this  case  was  decided  before  Lord 
Cairns'  Act  (z),  and  there  appears  to  have  been  no- 
question  as  to  a  specific  performance  of  the  agree- 
ment for  the  lease,  and  a  waiver  of  that  part  of  the* 
agreement  which  referred  to  the  building  operations. 
In  Mayor,  dc,  of  London  v.  Southgate  (a),  a  doubt 

(0  MdtfoTf  dx,^  of  London  t.  Southgate,  38  L.  J.  Oh.  141. 
(«)  Ibid, 

g)  Tilktt  ▼.  Charing  Orots  Bridge  Co,,  26  Bear.  419. 
)  Brace  r,    Wehnert,  25  Beav.   348.     But  see  Mayor^  dec,  of 
Lamdan  v,  Southgate^  38  L.  J.  Ch.  141.     See  ante^  p.  19,  as  to  the 
erection  of  bnildings  subject  to  plans  to  be  -approTod  of.    See  ante, 
p.  85,  et  teq.f  as  to  architect's  certificates, 
(r)  21  k  22  Vict,  c  27,  s.  2,  ante,  p.  177. 
(a)  Supra :  Soame$  r.  Edge,  supra.     See  Stacker  t.  Wedderhurn, 
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was  expressed  whether  the  case  just  cited  would 
have  been  decided  in  the  same  way  then. 
No  specific      It  should  be  observed  that,  under  any  circum- 
perform-     gtances,  an  action  for  specific  performance  cannot 
^^^j^^  be  maintained,   after  the .  plaintiff   has  recovered 
recovered,   damages  for  non-performance  of  the  contract  (6). 
No  specific      Performance  will  not  be  compelled  when  it  would 
perform-     impose  on  the  party  the  risk  of  forfeiture ;  thus, 
JJ^^®'®  where  lots  of  building  ground  were  sold  with  an 
a  risk  of     undertaking  to  make  a  certain  road  through  other 
forfeiture,   leasehold  land,  which,  it  appeared  by  the  terms  of 
the  lease,  the  vendor  could  not  make  without  in- 
curring a  forfeiture  of  the  lease,  the  Court  excepted 
that  part  of  the  contract  from  the  decree^  giving 
compensation  for  the  want  of  the  road  (c).     So,  the 
Court  will  not  compel  a  defendant  specificallj  to 
perform  an  agreement,  when  the  result  would  be  to 
compel  him  to  commit  a  breach  of  a  prior  agree- 
ment with  another  person  (d).     But  the  Court  will 
look  to  the  fact  by  whose  act  and  by  whose  conduct 
the  forfeiture  would  be  occasioned,  and  will  not 
permit  a  defendant  to  put  himself  in  such  a  position 
as  that  his  performance   of  the   agreement  shall 
create  a  forfeiture  (e). 
Agreement      The  incompleteness,  or  the  uncertainty  in  the 
for  the       construction,  or  in  the  appUcation,  of  the   terms 
enforceable  ^^  ^®  contract,  may  afford  sufficient  grounds  for 
on  account  the  refusal  of  the  Court  to  grant  a  specific  per- 
of  the        formance  of  the  agreement  for  the  lease, 
tainiy  of         "^^  agreement  for  a  lease   stipulating  that  the 
the  terms,  house  should  be  "  handsomely  decorated  according 
to  the  present  style  "  is  too  uncertain  to  be  en- 
forced by  a  decree  for  specific  performance  (/).  But, 

8  K.  &  J.  893  ;  S.  C.  26  L.  J.  Gh.  713  :  Peto  ▼.  Brighton,  <6c,  i?y. 
Co,,  1  H.  &  M.  468 ;  8.  C.  82  L.  J.  Ch.  677 ;  11  W.  R.  874. 

(b)  See  the  cases  cited,  arUtf  pp.  131,  132. 

(c)  Peacock  v.  Penton,  11  Bear.  355  :  see  FUdes  V.  ffooher,  3 
Madd.  193  :  Peglcr  v.  White,  88  Beav.  403  ;  83  L  J.  Ch,  669 : 
WiUmoU  V.  Barber,  L.  R.  15  Ch.  Div.  96. 

(d)  WiUnwU  ▼.  Barber^  supra, 

(e)  HeUing  y.  Lumley,  3  De  G.  &  J.  493  ;  28  L.  J.  Ch.  249. 

(/)  Taylor  t,  PoHinyton,  7  De  G.  M.  k  G.  828  :  and  see  J^ety 
V.  Stipheni,  6  Jur.  N.  S.  947  ;  8  W.  E.  427.     See  anU,  p.  4. 
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in  another  case,  where  there  was  an  agreement  for 
a  lease,  with  a  stipulation  that  the  lessor  should 
put  the  house  ''in  substantial  and  decorative 
repair,"  the  Court  decreed  specific  performance  at 
the  suit  of  the  lessee,  with  an  inquiry  whether  the 
repairs  had  been  properly  executed ;  and  if  not, 
then  an  inquiry  as  to  damages  (^).  The  Court, 
however,  did  not  in  this  case  affect  to  enforce  the 
agreement  to  repair.  Where,  however,  L.  agreed  with 
F.  to  take  a  lease  of  a  house,  which  was  in  course  of 
building,  when  it  was  '^  complete,  finished,  and  fit  for 
habitation ;"  and  L.  took  possession,  but  afterwards 
found  various  objections  to  it,  contending  that  it  was 
not  properly  finished ;  but  the  matter  being  re- 
ferred to  an  expert,  he  reported  that,  although 
there  might  be  some  objections,  yet  the  house  was 
''complete,  finished,  and  fit  for  habitation";  a  de- 
cree for  specific  performance  of  the  agreement  was 
granted  {h). 

The  general  rule  is  that  the  Court  must  be  able  Whether 
specifically  to  execute  every  part  of  the  agreement,  ^'?^/ 
and  at  the  time  that  its  interposition  is  asked  for ;  ^n^y  will 
for,  the  Court  will  not  decree  specific  performance  be  speci- 
of  part  of  a  contract  (k),  unless  the  part  which  it  is  ^*^^^ 
impossible  to  enforce  has  already  been  performed  (Z),  ®^  °^^ 
or  the  unperformed  part  is  separable  and  divisible 
from  the  rest,  and  does  of  itself  form  a  complete 
contract.     As  an  example  of  the  latter  exception ; 
in    WiUdnson    v.   Clements   {m),   under  an  agree- 
ment for  building  several  houses  on  different  plots 


iff)  Samuda  r.  Lawford,  i  Giff.  42  ;  8  Jur.  N.  S.  739. 

{h)  Favlkner  y.  JUeweUin,  11  W.  R.  1055  ;  12  W.  £.  193  ;  31  L. 
J.  Ch.  549.  See  Parker  t.  Taiwell,  2  De  O.  &  J.  559  ;  27  L.  J.  Gh. 
811 

(it)  O^n  T.  Fouidt,  32  L.  J.  Ch.  78 ;  11  W.  R.  128  :  Oervais  v. 
Edward*,  2  D.  ft  War.  80 :  ffilU  t.  CroU,  2  Phill.  60  :  Stocker  v. 
iycdderbwm,  3  K.  ft  J.  393 ;  26  L.  J.  Ch.  713 :  ScoUUh  North- 
EatUm  Rg.  Co.  t.  SUtoart^  3  Maoq.  H.  L.  Cas.  382  :  (hford  y, 
Fnwand,  L  R.  2  P.  0.  135. 

(/)  Mope  T.  ffope,  22  Bear.  351  :  Dietrichsen  t.  Calbum,  2  PhilL 
52. 

(m)  frUkifOon  t.  Clements,  L.  K.  8  Ch.  96 ;  42  L.  J.  Ch.  38  ;  27 
L.  T.  834. 
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Right  to     of  ground,  and  for  granting  separate  leases  of  the 

separau     plots  as  soon  as  the  houses  should  be  finished,  it 

imder  an     ^^^  ^®^^  ^**»  although  the  Court  could  not  speci- 

agreement  fically  enforce  the  contract  for  building  under  the 

for  scTeral  agreement,  yet,  after  the  houses  were  finished,  specific 

^"8     performance  would  be  decreed  of  the  leases ;  and 

that  the  agreement  could  be  construed  as  divisible, 

so  that  the  building  of  all  the  houses  was  not  a 

condition  necessary  to  obtain  specific  performance 

Contract     as  to  the  lease  of  each  plot.    In  Green  v.  Low  (n) 

for  leaae     ^]jg  owner  of  a  plot  of  ground  agreed  to  grant  a  lease 

^nt^f^      of  it  to  A,  as  soon  as  the  latter  had  erected  a 

option  to    villa    thereon,   but    it  was    stipulated  that  if  A» 

purchase,    ghould  not  perform  the  agreement  on  his  part,  the 

agreement  for  a  lease  was  to  be  void,  and  that  the 

owner  might  re-enter ;  and  A.  was  to  have  the  option 

of  purchasing  the  fee  within  two  years,  upon  certain 

terms.    A.  erected  the  villa,  but  there  was  a  breach 

of  the  stipulations  contained  in  the  agreement  for  a 

lease.     It  was  held  that  the  contract  for  a  lease  was 

independent  of  the  option  to  purchase,  and  that, 

notwithstanding  the  forfeiture  of  the  first,  the  latter 

still  subsisted,  and  a  specific  performance  of  the 

contract  for  sale  was  decreed. 

Default  of       According  to  the  maxim  that  a  plaintiff  seeking 

lessor  in     equity  must  do  equity,  if  he  has  made  default  in  a 

agreement.  Collateral  agreement  or  representation,  upon  the 

faith  of  which  the  defendant  was  induced  to  enter 

into  an  agreement  for  a  building  lease,  the  Court 

will,  in  genera],  refuse  specific  performance  (o).   So, 

where  land  is  let,  upon  representations  by  the  lessor 

as  to  improvements  to  be  made  upon  the  adjoining 

land,  or  as  to  the  mode  of  using  it,  which  would 

increase  the  value  of  the  land  let,  as  by  making 

roads,  building  houses,  churches,  and  the  like,  the 

Com't  remains  passive,  and  will  not  give  the  lessor 

specific  performance  unless  he  makes  good  the  re- 

(n)  Oreen  ▼.  Law,  22  Bear.  625.  See  BlackeU  r.  Bales,  2  H.  & 
M.  270,  reTersed  on  appeal,  L.  R.  1  Ch.  App.  117. 

(o)  See  Oibion  v.  Ooldmid,  6  D.  M.  &  G.  757;  24  L.  J.  Ch. 
279. 
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presentations  (p).    Plans  exhibited  may  operate  as 
such  representations  (r). 

A  covenant  affecting  property  will  be  enforced  by  Specific 
specific  performance  or  injunction^  if  that  remedy  be  ^^^^'^^^ 
appropriate,  against  an  assignee  or  purchaser  taking  intended 
the  propert}'  with  notice  of  the  covenant  (t).  Specific  alienee  has 
performance  could  not  be  claimed  by  a  purchaser  "^*'^^^^ 
contracting  with  notice  of  such  a  covenant,  without  covenantft 
entering  into  a  like  covenant  on  his  part  by  way  of  m  to 
indemnifying  his  vendor.     So,  where  the  vendor  of  ^^*^^^"^* 
the  freehold  of  Leicester  Square  had,  on  his  own 
purchase,   covenanted    to    observe    the   covenants 
entered  into  by  a  former  owner,  which  prohibited 
building  upon  the  land,  it  was  held  that  a  purchaser, 
who  bought  with  notice  (ii)  of  the  restrictive  cove- 
nantSy  and  filed  a  bill  for  specific  performance,  must 
elect,  either  to  rescind  the  contract,  or  to  enter  into 
a  similar  covenant  with  the  vendor  (x).     And  where 
the  bill  was  filed  by  the  vendor^  but  the  purchaser 
had  bought  without  notice  of  the  original  covenant, 
which  was  not  given  until  after  the  contract  was  signed, 
a  like  decision  was  pronounced  {y).  But  a  purchaser 
would  not  be  compelled  to  complete  his  purchase,  if 
it  were  a  question  whether  in  doing  so  he  would 
become  bound  by  such  a  covenant  (z). 

By  means  of  what  has  been  called  a  ''  mandatory  Mandatory 

injunction 


(j>)  BeaumotU  t.  Duket,  Jacob,  422.  See  i>er  Lord  Cranworth,  in 
Mfer$  Y.  fratson,  1  Sim.  N.  S.  523. 

(r)  Peacock  ▼.  Penson,  11  Bear.  365  :  Xurite  v.  Seymour,  13  Beav, 
254.  See  Randall  t.  HaU,  4  D.  &  S.  843.  See  PiggoU  t.  Stratton, 
1  De  G.  F.  ft  J.  33  ;  29  L  J.  Cb.  1,  as  to  the  Tender  or  lessor  being 
compelled  to  specific  performance  of  sach  representations  in  some  cases. 
But  see  the  cases  ante,  p.  24,  et  aeq,,  as  to  plans  forming  part  of  the 
agreement. 

{t)  TuJk  V.  Mozkay,  2  PhUl.  774  ;  1  H.  &  Tw.  105  ;  18  L.  J.  Ch. 
83  :  C€le9  ▼.  Sim*,  Kay,  56 ;  5  De  Q.  M.  &  G.  1  ;  23  L.  J.  Ch. 
258.  See  pott,  Chap.  XIX.,  as  to  the  rights  and  liabilities  of  assignees 
vith  notice  under  covenants  restricting  the  mode  of  building. 

(«)  There  were  printed  particulars  of  sale  referring  to  the  restrictive 
covenants. 

{x)  Moxhay  v.  Indertcick,  1  De  G.  &  S.  708. 

[y)  Lukey  v.  Higgs,  1  Jur.  N.  S.  200 ;  24  L.  J.  Ch.  495.  See  the 
dses  of  Moxhay  v.  Indertcick,  supra,  and  Lukey  v.  IUggt,  supra  ; 
considered  in  Dart's  V.  k  P.  (4th  ed.)  513. 

(r)  Bridow  v.  Wood,  1  Coll.  480. 


to  enforce 

building 

terms. 
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injunction  "  against  a  certain  state  of  things,  the 
Court  will,   in   some  cases,  enforce  indirecfly  the 
affirmative  terms  of  a  contract  relating  to  building, 
of  which  it  could  not  directly  decree  the  specific  per- 
formance (a).     Thus,  a  public  board  of  functionaries 
was  restrained  from  permitting  such  buildings  as 
had  already  been  erected  from  continuing  on  the 
ground  (b).     In  another  case  (c),  (which  is  one  of 
the  first  instances  in  which  an  order  for  a  "  man- 
datory injunction "  was  made  against  a  breach  of 
covenant).  Lord  Eldon,  although  he  refused  to  make 
an  order  on  the  defendant  specifically  to  repair  the 
banks  of  a  canal  and  stop-gate  and  other  works, 
nevertheless  made  an  order  by  which  the  same  effect 
was  obtained,  the  defendant  being  restrained  from 
impeding  the  plaintiff  from  navigating,  using,  and 
enjoying  the  canal,  by  continuing  to  keep  the  canal, 
banks,  or  works  out  of  repair,  and  by  diverting  the 
water,  or  continuing  the   removal  of  a  stop-gate. 
So  also,  a  person  was  restrained  from  continuing  to 
keep  up  a  wall  on  his  land,  which  obstructed  a  right 
of  the   plaintiff  under  an  agreement  with  him   to 
use  a  certain  road  (d).     So  again,  a  railway  corn- 
pan}'',  having  agreed  with  a  person  to  make  a  road 
at  a  certain  level,  was  restrained  from  making  a  road 
at  a  lower  level  than  they  had  agreed  to  do  (e).     In 
a  recent  case,  where  the  purchaser  of  a  piece  of  land, 
with  a  well  or  spring  upon  it,  covenanted  with  the 

(a)  See  poit.  Chap.  XVIII.,  and  p.  215,  et  §eq.,  as  to  injanctions 
to  restrain  a  breach  of  covenant  in  bnilding  leases,  &c.  ;  and  see 
Chap.  XIX.  Per  Jessel,  M.R.,  in  SmUh  y.  Smitk,  L.  R.  20  £q. 
500;  44  L.  J.  Ch.  630.  Per  Lord  Westbury,  L.C.,  in  Ittnbergx. 
Edit  India  House  Co.,  8  De  Q.  J.  k  S.  272 ;  83  L.  J.  Ch.  893. 
And  see  Joyce,  and  Kerr,  on  Injunctions  as  to  the  jurisdiction  of  the 
Court  with  respect  to  mandatory  injunctions  :  and  see  per  Brett,  L.  J., 
in  Oloiaop  v.  Ifeston  Local  Board,  L.  R.  12  Ch.  Div.  at  p.  123  ;  49 
L.  J.  Oh.  89 ;  40  L.  T.  786  ;  28  W.  £.  Ill,  as  to  when  granted. 

(b)  Bankin  r.  Hwikiaaon^  4  Sim.  13  :  Lord  Manners  t.  Johnson, 
L.  R.  1  Ch.  Div.  673 ;  45  L.  J.  Ch.  404. 

(c)  Lane  r.  NewdigaAe,  10  Ves.  192. 

(d)  Philipps  y.  Treeby,  8  Jur.  N.  S.  999. 

(e)  Foster  v.  Birmingham,  Wolverhampton,  Jcc,  Ry,  Co,,  2  W.  R, 
878-:  Newmarck  y.  Brandling,  8  Sw.  99.  See  Raphael  y.  Thanes 
Valley  By.  Co.,  L.  R.  2  Ch.  App.  147. 
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vendor,  who  retained  the  land  adjoining  with  the 
intention  of  disposing  of  it  for  building  sites,  to 
erect  a  pump  and  reservoir,  and  to  supply  water 
from  the  well  to  all  houses  built  on  the  vendor's 
land,  it  was  held  that,  though  the  covenant  was  not 
one  of  which  the  Court  would  decree  specific  per- 
formance directly,  as  being  for  the  construction  of 
works  which  the  Court  could  not  superintend,  it 
could  be  enforced  indirectly  by  an  injunction  re- 
straining the  defendant  from  allowing  the  work  to 
remain  unperformed  (/).  There  is  no  rule  which 
prevents  the  Court  from  granting  a  mandatory  in- 
junction where  the  injury  sought  to  be  restrained 
has  been  completed  before  the  commencement  of 
the  action ;  but  the  Court  will  only  grant  such 
injunction  to  prevent  extreme  or  very  serious 
dajnage  (j). 

Liberty  will  not  be  given  to  a  plaintiff,  in  a  suit  Liberty  to 
for  a  mandatory  and  prohibitory  injunction  in  aid  of  *PP^y  "* 
specific  performance  of  a  building  agreement,  ^  t^nior 
apply  to  the  Court  in  the  event  of  the  defendant  ipandAtoiir 
erecting  any  wall  or  building  which  should  prevent  injunction 
free  access  of  light  and  air.     Either  the  application  ^^i^q 
for  such  liberty  is  premature,  in  which  case  the  pcrform- 
liberty  ought  not  to  be  given ;  or,  if  reason  for  the  ^^,?^ 
application  afterwards  arise,  it  must  be  the  subject  arrreemfnt. 
of  independent  proceedings  (A). 

It  may  be  here  observed  that  in  the  case  of  a  debt 
for  work  and  labour,  or  for  money  payable  imder  a 


(/)  CooUt,  CkilcoU,  L  E.  8  Ch.  Dir.  694  :  Callander  r,  Hawkins, 
L.  R.  2  C.  P.  D.  592  :  Kemp  r.  Bird,  L  R.  5  Ch.  Div.  649,  974  : 
Gtukin  ▼.  BalU,  L.  R.  13  Ch.  Pir.  824.  See  Krehl  r,  BurreU,  L  R. 
7  Ch.  Drr.  651 ;  11  Ch.  Div.  146,  as  to  a  mandatory  injunction 
against  buildiog  so  as  to  obstruct  a  right  of  way,  and  Lord  Cairns* 
Act     See  StreUey  v.  Peanon,  L  R.  15  Ch.  Div.  113. 

C^)  I>urta  T.  Pritdkard,  L  R.  1  Ch.  244.  See  Currieri  Co. 
r.  CarbeU,  11  Jur.  N.  8.  719  :  Martin  y.  Ifeadon,  L.  R.  2  £q.  425  : 
Martyr  ▼.  Lawrence,  2  De  O.  J.  &  S.  261  :  Lady  Stanley  of  AlderUy 
y.  Skrtwdmry,  L.  R.  19  £q.  616  :  JiackeU  y.  Baits,  L  R.  20  £q. 
494.  See  Baaier  v.  Bower,  23  W.  R.  805  :  Gaskin  y.  BaUs,  supra  ; 
Mad  post.  Chap.  XYIII. 

(A)  Per  Lord  Westbuy,  C,  in  Low  y.  Innes,  4  De  G.  J.  &  S.  297«; 
set  post,  p.  225  :  Lloyd  r.  Dimmack,  L.  R.  7  Ch.  DiY.  398. 
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Payments  building  contxact  executed,  as  with  contracts  that 
^ding  result  in  a  mere  debt,  or  claim  to  the  pajonent  of 
contract,     money,  th6  remedy  at  common  law  is  suificiently 

specific  and    adequate,   and  no    other  remedy  is 

required  (t). 

(0  Kirh  Y.  Bromley  Union,  2  Phil.  640  :  Crampton  v.  Varna  Ry. 
Co.,  L.  R.  7  Ch.  562  j  41  L.  J,  Ch.  817. 


CHAPTER    XVII. 

APPORTIOXMENT   OF   RENT    IN    BUILDING   LEASES   AND 
OF   RENT-CHARGES   IN    GRANTS   FOR  BUILDING. 

As  a  general  rule  the  rent  of  a  pepper-corn  is  ^J^g^j  j^^ 
reserved  in  a  building  lease  for  the  first  year  or  building 
two,   that    is    to    say,   the   landowner  allows   the  lease. 
builder  to  have  the  land  without  payment  of  rent 
until  the   completion  of  the   buildings   which   he 
covenants  to  erect.     By  the  expression  "ground- 
rent,"  if  unexplained,  is  to  be  understood  a  rent 
less  than  the  rack-rent  of  the  premises ;  its  proper 
meaning  is  the  rent  at  which  land  is  let  for  the 
purposes  of  improvement  by  building  (a) ;  but  the 
expression  is  very  carelessly  used  (i). 

It  is  to  be  borne  in  mind,  that  the  mere  reserva-  W^e^^o^  * 
tion  of  distinct  rents  will  not  convert  the  one  lease  of  rent  is 
in  which  they  are  contained  into  several  leases,  nor  entire  or 
create  distinct  reversions  in  respect  of  the  diflerent  several. 
premises  demised  ;  and,  consequently,  that  a  general 
condition  for  re-entry  on  non-paj-ment  of  the  rent 
will  extend  over  the  whole  premises,  notwithstanding 
one  only  of  the  rents  be  in  arrear  (c).     But  distinct 
rights  of  re-entry  into  distinct  parts  of  the  premises 
may  be,  and  in  practice  usually  are,  reserved,  on 
non-payment  of  the  rent  or  non-performance  of  the 
covenants  incident  to  those  distinct  parts. 

The  difference,  therefore,  should  be  observed 
between  a  reservation  of  rent  which  is  originally 
entire,  upon  a  demise  of  several  houses  in  the  same 

(a)  Stcwari  ▼.  AUUion^  1  Mer.  26  :  BartUtt  ▼.  Salmon^  1  Jur. 
N.  S.  278,  reversed  6  De  G.  M.  &  G.  33  :  and  see  Lecoyy.  Moyfordy  2 
Jar.  N.  S.  1084. 

(6)  Evan%  ▼.  R(^xn»,  8  Jur.  N.  S.  846  ;  1  Dart,  112. 

(c)  W intact  ea»e,  Dy.  308,  b ;  Appawd  ▼.  Monnoux^  Moore,  97. 
See  HoUand  v.  Hopkins,  4  Leon.  8.  See  s.  14  of  the  Conyeyancing 
and  Law  of  Property  Act,  1881,  as  to  restrictions  and  relief  against 
rights  of  re-entry. 
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lease,  and  a  reservation  which  is  several  and  appor- 
tioned to  the  several  houses  demised. 

If  a  lease  be  made  of  several  houses,  yielding  the 
annual  rent  of  £5,  viz.,  for  one  house  £8,  for  another 
20«.,  and  for  the  other  houses  several  rents,  the 
residue  of  the  said  rent  of  £5,  with  a  condition  of 
re-entry  into  all  the  houses  for  non-payment  of  any 
parcel  of  the  rent:  this,  after  much  deliberation, 
was  held  to  be  but  one  reservation  of  one  entire 
rent ;  because  all  the  houses  were  leased,  and  the 
;£5  was  reserved  as  one  entii'e  rent  for  them  all,  and 
the  "  viz.'*  afterwards  did  not  sever  the  reservation 
of  the  rent  in  gross,  but  operated  rather  as  a  de- 
claration of  the  value  of  each  house  (d) .  But  if  the 
lease  had  been  of  three  houses,  rendering  for  one 
house  £9,  for  another  20^.,  and  for  the  third  10^;., 
with  a  condition  to  re-enter  into  all  for  the  non- 
payment of  any  parcel ;  these  are  three  several 
reservations,  and  in  the  nature  of  three  distinct 
demises  :  and  each  house  in  this  case  is  only  charge- 
able with  its  own  rent  (e). 
Apportion-  Where  a  building  lease  for  the  erection  of  several 
rentVhcn  ^^"^es  is  to  be  granted,  considerable  inconvenience 
seTenJ  is  often  experienced  from  the  entire  ground-rent 
houses  are  affecting  all  the  houses.  If  the  ground-rent  were 
to  be  built,  j^^^  apportioned,  and  separate  leases  taken  for  the 
separate  houses,  each  house  would  remain  liable  to 
the  whole  rent,  and  the  lessor  would  be  able  to 
re-enter  upon  the  whole  of  the  land  in  the  event  of 
a  breach  of  covenant  as  to  any  pc^j't.  Where,  therefore, 
the  land  demised  is  to  be  covered  with  several  houses, 
which  it  will  be  necessary  to  underlet  or  assign 
separately,  and  the  building  lease  is  granted  in  the 
first  place  without^  any  preliminary  agreement,  a 
covenant  is  sometimes  inserted  on  the  pai*t  of  the 
lessor  if)  to  join  in  the  underleases  or  assignments, 
in  order  to  exonerate  the  several  parcels  thus  sub- 

(d)  Knighi*8  case,  5  Co.  54  b  :  S.  C.  Mo.  199  ;  S.  0.  nam.  Knight 
V.  Brechf  1  And.  173 ;  Qouldsb.  15 ;  S.  C.  nom.  Knighl  ▼.  Beeche, 
3  Leon.  124  ;  Qilb.  Bents,  34. 

U)  GUb.  Rents,  86  :  Tanfidd  ▼.  Bogers^  Cro.  Eliz.  341.  See  Wood- 
fall,  341,  as  to  reservations  of  rent  in  general. 

(/)  See  "the  Precedents,  pott. 
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let  or  assigned  from  more  than  their  proportion  of 
the  original  rent,  to  the  whole  of  which  they  would 
otlierwise  be  liable.  And,  when  snch  a  covenant  has 
been  inserted,  it  is  followed  by  a  proviso  that  the 
under-lease  or  assignment  should  reserve  a  fresh 
power  of  re-entry  to  the  present  lessor,  to  prevent 
the  condition  of  re-entry  reserved  by  the  original 
lease  being  extinguished  by  the  apportionment  of 
the  rent(^). 

But  provision  was  made  by  the  22  &  28  Vict, 
c.  95,  s.  8y  for  the  apportionment  of  conditions  of 
re-entry  for  non-payment  of  rent,  where  the  rever- 
sion of  a  lease  is  severed  and  the  rent  has  been 
**  legally  apportioned."  And  the  Conveyancing  and 
Law  of  Property  Act,  1881  (h),  materidly  extends  . 
the  above  Act ;  and  conditions  of  re-entry  are  to  go 
with  the  reversion  or  any  part  thereof  by  operation 
of  law  on  severance,  without  any  restriction  as  to  the 
apportionment  of  rent. 

This  plan,  however,  of  apportioning  the  rent  is  not  A^preement 
advisable ;  and  where  it  is  intended  to  lease  a  piece  ***,2JJJi 
of  ground  for  building  several  houses,  it  will,  in  leu^uid 
general,  be  more  convenient  for  the  owner,  instead  apportion 
of  granting  a  lease  with  such  a  covenant,  as  that  ^^  ^^^  ^ 
above  mentioned,  to  enter  into  a  contract  that,  if  finiBhed. 
required  by  the  intended  lessee,  he  will  grant  separate 
leases  of  ihe  respective  houses,  as  they  are  finished 

ig)  See  Wright  ▼.  Burroughes,  8  C.  B.  685  ;  4  D.  ft  L.  438. 

(k)  44  ft  45  Vict  c.  41,  8.  12.  This  section  is  as  follows  : — 
"  NotwiihstaQding  the  servrance  by  oonyeyance,  sarrender,  or  other- 
vise,  of  the  rerefsionaiy  estate  in  any  land  comprised  in  a  leasd,  and 
notwithstanding  the  aroidanoe  or  cesser  in  any  other  manner  of  the 
term  granted  by  a  lease  as  to  part  only  of  the  land  comprised  therein, 
eveiy  condition  or  right  of  re-entzy,  and  cTeiy  other  condition,  con- 
tuned  in  the  lease,  shall  be  apportioned,  s^d  shall  remain  annexed  to 
the  serend  parts  of  the  rerenionaiy  estate  as  severed,  and  shaJl  be 
in  force  with  respect  to  the  term  whereon  each  severed  part  is  rever- 
lionary,  or  the  term  in  any  land  which  has  not  been  surrendered,  or 
as  to  which  the  tenn  has  not  been  avoided  or  has  not  otherwise  ceased, 
in  like  manner  as  if  the  land  comprised  in  each  severed  part,  or  the 
land  as  to  which  the  term  remains  subsisting,  as  the  case  may  be,  had 
alone  originally  been  comprised  in  the  lease."  This  section  applies 
only  to  leases  made  after  the  commencement  of  this  Act.  See  28  ft  24 
Yict  c  88,  s.  6. 

The  doctrine  laid  down  in  Dumpor^t  ecue,  1  Sm.  L.  0.  41,  may  now 
be  considered  as  extinguiebed  by  these  enactments. 
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or  covered  in,  at  certain  rents ;  and  this  is  the  ordinary 
form  of  such  agreements.  These  rents  should  amount 
in  the  aggregate  to  such  an  additional  sum  as  will 
fairly  repay  the  lessor  for  the  trouble  and  expense 
in  collecting  the  money  in  smaller  sums.  The 
lessor  will  thus  obtain  a  higher  rent,  on  account  of 
the  increased  value  imparted  to  the  leases  ;  and  as, 
in  practice,  having  regard  to  the  general  interest  of 
the  owner  of  a  large  estate,  the  lessor  would  never 
take  proceedings  against  one  tenant  for  the  default 
or  breach  of  another,  no  security  for  his  rent  or 
covenants  could  be  lost.  If,  where  several  houses 
are  to  be  built,  this  provision,  for  granting  a  distinct 
lease  of  each  house  at  ifn  apportioned  part  of  the 
rent,  is  not  inserted,  eacTi  hou'se,  asTiias  been  seen, 
would  be  liable  for  the  whole  rent,  and 'each  assignee 
or  sublessee  is  exposed  to  the  risk  of  being  dis- 
trained upon  by  the  superior  landlord,  in  the  event 
of  non-payment  of  rent,  or  of  a  breach  of  covenant 
by  any  of  the  other  lessees,  over  whom  he  has 
no  control  (j).  But,  on  the  other  hand,  where  it  is 
agreed  to  apportion  the  rent  in  this  manner,  the 
landowner  should  protect  himself  b}*^  inserting  a 
provision  prescribing  the  amount  of  rent  to  be 
apportioned  to  each  house  or  ptot. 
Mode  of  lf>  when   several  houses   are   to*  be  erectefl  on 

apportion-  the  land  demised,  two  or  mor«  are  comprised  in 
mentof  ^^^  lease,  and  the  precaution  of  providing  that 
sale  of  the  landlord  shall  grant  a  separate  lease  of  each 
«ach  house  house  (k)  has  not  been  taken,  provision  must  be 
buiidi  D^a<ie,  upon  a  sale  of  the  houses  in  lots,  for  an  ap- 
Agreement  portionment  of  the  rent,  &c.,  among  the  different 
does  not  purchasers,  except  in  cas^s  where  the  landlord  will 
provide      concur  in  the  sale,  and  consent  to  an  apportionment 

AS  to  tne         f  .-t  *   •      t  1     •  ^-.-g-....-  ., 

grant  of  Qi  the  origmal  rent  reserved,  in  §ome  instances 
fieparate  this  result  is  attained  by  giving  the  several  pur- 
leaaes.        chasers  of  each  house  cross  powers  of  distress  and 


f  • 


0")  See  Wilkin$on  v.  CleiMnts,  ante,  pp.  181,  182.'.  S^^' Doe  d. 
PuUeney  v.  Cavan,  5-T.  R.  56?*;  6  Bro.  ¥:  C.-^lfS,  a»  to  such  pro- 
Tisions  in  building  leases  under  powers  ;  and  qiUey  Chap.  Y. 

{k)  In  sotne  cases,  where  the  houses  are  small,  1(fae  provision  would 
probably  be  for  the  grant  of  a  fixed  number  in  eaoh  lease. 
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eBtry  (l) ;  but,  instead  of  this,  it  is  probably  advisable 
to  assign  the  original  building  lease  to  the  largest 
purchaser  in  valiie,  who  will  grant  underleases 
for  the  whole  term,  less  one  day,  to  the  other  pur- 
chasersy  reserving  to  himself  the  apportioned  rents. 
The  assignee  of  the  original  building  lease  will, 
however,  be  placed  in  a  dangerous  position,  for  he 
will  be  obliged,  either  to  covenant  to  indemnify  the 
other  porehasers  against  any  breach  of  covenant 
contained  in  the  original  lease  relating  to  any  part 
of  the  property,  or  to  enter  into  the  usual  qualified 
lessor's  covenant  for  quiet  enjo3rment  by  the  under- 
lessees,  without  disturbance  by  the  covenantor  or  any 
person  claiming  under  him ;  and  he  must  depend 
for  his  own  protection  upon  the-  covenants  of  the 
underlesseea.  The  underlessees  should  execute 
counterparts  of  their  underleases,  and  covenant 
with  the  assignee  of  the  original  building  lease  for 
the  observance  of  the  covenants  so  far  as  they  relate 
to  their  respective  lots  {m).  In  some  cases,  the  term 
is  assigned  to  trustees,  and  all  the  pm*chasers  accept 
underleases  of  their  respective  portions.  If,  how- 
ever, the. lessor's  consent  can  be  obtained,  and  the 
title  is  good,  the  better  plan  is  to  surrender  the 
lease,  when  the  several  purchasers  can  obtain  new 
and  separate  leases  of  their  respective  houses  or  lots. 

In  several  counties^  grants  of  land  for  building  to  Grant 
a  large  extent  are  made  in  consideration  of  a  per-  j*"?,?"*^ . 
petual  rent-charge ;  and  there  are  many  districts  in  considm-'^ 
which  this  mode  of  dealing  with  land  for  building  tion  of 
is  becoming  common  (n).      The  purchaser,  some-  ^^^L 
times,  following  the   custom  of  creating  ground-  ^^*^* 
rents,  and  improved  rents,  in  the  case  of  building 
leases,  re-sells  in  consideration  of  second  or  im- 
proved rent-charges  payable  to  himself.    A  rent- 

(/)  See  a  precedent  of  this  form  in  Davidaon,  Vol.  II.,  Pt.  1  (4th 
Ed.),  427. 

(m)  IHbTidju>n,  YoL  I.  (4th  Ed.),  545.  And  see  precedents  of 
an  aaaignmeni  of  a  boUding  lease  to  one  purchaser,  and  anderleases  to 
the  other  parchasers  respectively  aa  described  above  in  Davidson, 
Vol.  n..  Ft.  1  (4th  Ed.),  pp.  431,  437.  See  Browne  y.  Paull,  2  Jur. 
N.  a.  817. 

<»)  See  precedent  of  giant  for  boilding  in  consideration  of  a  rent- 
^aTge,  poM,  Part  XL 
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Power  of 
distress 
and  reme- 
dies for 
reooreiy 
of  rent- 
chArge. 


Bemedies 
under  Con- 
▼ejftDoing 
and  Law  of 


charge  arises  where  land  is  charged  with  a  rent  by 
deed  with  power  to  distrainiorihe  same,  but  the  owner 
of  the  rent  has  no  reversion  in  the  land ;  as  where 
a  person  conveys  to  another  land  in  fee-simple  for 
buildings  reserving  a  certain  rent  payable  thereout, 
with  a  claose  providing  that,  if  the  rent  be  in 
arrear  or  behind  for  a  specified  number  of  days,  it 
shall  be  lawful  to  distrain  for  the  same.  The  land 
in  such  a  case  would  be  liable  to  the  distress  by 
virtue  of  the  clause  in  the  deed,  and  not  of  common 
right;  and  therefore  it  is  called  a  rent-charge, 
because  in  this  manner  the  land  is  charged  with  a 
distress  for  the  payment  of  it(o).  The  vendor  of 
land  sold  for  building,  in  consideration  of  a  rent- 
charge,  is  entitled  to  the  purchaser's  covenant  for  its 
payment,  as  well  as  to  a  charge  on  the  land  {p). 

A  right  to  distrain,  for  rent-seek,  rents  of  assize, 
and  chief  rents,  is  given  by  the  statute  4  Geo.  2,  c. 
28,  s.  6 ;  but  a  power  of  distress  is,  as  a  general  rule, 
expressly  given  by  the  deed  to  the  grantee  of  the 
rent-charge.  The  right  of  re-entry,  however,  arises 
only  when  expressly  granted,  and  is  usually  given 
by  the  operation  of  the  Statute  of  Uses  (r). 

But  now  an  important  provision  is  contained  in 
the  Conveyancing  and  Law  of  Property  Act, 
1881  («),  as  to  remedies  for  the  recovery  of  rent- 
Co)  Co.  Lit  143  b ;  Qilb.  Bents,  17,  88  :  Bradbm  t.  WHgkL,  2 
Dong.  628  ;  Woodfall,  889.  A  perpetual  rent-chaige  does  not  require 
registration  under  18  &  19  Vict.  e.  15,  s.  12,  as  in  the  case  of  a  rent- 
charge  for  life.  A  fee-farm-rent  is  a  rent-charge  reserred  on  a  grant 
in  fee ;  the  name  is  founded  on  the  perpetuity  of  the  rent  or  serrioe, 
and  not  on  the  amount.     Go.  Lit.  148  b,  n.  (5). 

(p)  Bower  r.  Cooper^  2  Hare,  408 :  Bemington  ▼.  Deveratt,  2 
Anst.  550  :  Dixm  r.  Gayfert,  17  Bear.  421  ;  21  Bear.  118  ;  1  De 
G.  ft  J.  655. 

(r)  See  the  Precedent,  pott.  Burton's  Comp.  Art  867  ;  3  Cm. 
Dig.  by  White,  286—7  :  JeiMM  r.  Cwdey,  1  Saund.  112 ;  S.  C. 
1  Ler.  170.  As  to  how  far  the  assigns  of  the  covenantor  will  be  per- 
sonally liable  to  the  original  coYenantee  under  a  ooyenant  to  pay  a  fee- 
farm-rent,  see  Sug.  Fow.  478  :  Roack  v.  Wadham^  6  East,  289. 

(«)  44  k  45  Vict.  c.  41,  s.  44,  is  as  follows  : — 

''  (1)  Where  a  person  is  entitled  to  receire  out  of  any  land,  or  oat 
of  the  income  of  any  land,  any  annual  sum,  payable  half-yearly  or 
otherwise,  whether  charged  on  the  land  or  on  ^e  income  of  the  land, 
and  whether  by  way  of  rent-chaige  or  otherwise,  not  being  rent 
incident  to  a  reyersion,  then,  subject  and  without  prejudice  to  all 
estates,  interests,  and  rights  having  priority  to  the  annual  sum,  the 
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charges  ;  and,  by  section  44,  powers  of  distress  and  Property 
entry,  and  other  remedies,  are  specially  given  for  f^^'^,^^  ' 
compelling  payment.  covery  of 

If  it  is  desired  to  sell  freeholds,  subject  to  one  rent- 
rent-charge,  in  lots,  provision  must  be  made  for  an  ^°'*^«®^; 
apportionment  of  the  rent-charge,  as  has  been  above  ^J^^^J^^ 
described  in  the  case  of  a  building  lease  for  several  rent- 
houses,  and  a  reservation  of  an  entire  rent.  charge. 

ptnotk  entitled  to  reoeivo  the  same  shall  have  such  remedies  for  re- 
eoTering  and  compeUing  payment  of  the  same  as  are  described  in  this 
section,  aa  far  as  those  remedies  might  have  been  conferred  by  the 
bwtniment  under  which  the  annual  sam  arises,  bat  no  further. 

'*  (2.)  If  at  any  time  the  annual  sum  or  any  part  thereof  is  unpaid 
for  twenty-one  days  next  after  the  time  appointed  for  any  payment  in 
respect  thereof,  the  person  entitled  to  receive  the  annual  sum  may 
enter  into  and  distrain  on  the  land  charged  or  any  part  thereof,  and 
dispoee  according  to  law  of  any  distress  found,  to  the  intent  that 
thereby  or  otherwise  the  annual  sum  and  all  arrears  thereof,  and  all 
costs  and  expenses  occasioned  by  non-payment  thereof,  may  be  fully  paid. 

**  (3.)  If  at  any  time  the  annual  sum  or  any  part  thereof  is  unpaid 
for  forty  dajE  next  after  the  time  appointed  for  any  payment  in 
respect  thereof,  then,  although  no  legal  demand  has  been  made  for  pay- 
ment thereof,  the  person  entitled  to  receive  the  annual  sum  may 
enter  into  possession  of  and  hold  the  land  charge<l  or  any  part 
thereof,  and  take  the  income  thereof,  until  thereby  or  otherwise  the 
«nnaal  sum  and  all  arrears  thereof  due  at  the  time  of  his  entry,  or 
afterwards  becoming  due  during  his  continuance  in  possession,  and  all 
eosts  and  expenses  occasioned  by  non-payment  of  the  annual  sum,  are 
folly  paid  ;  and  such  possession  when  taJien  shall  be  without  impeach- 
ment of  waste.     (See  s.  14,  subs.  3.) 

"  (4.)  In  the  like  case  the  person  entitled  to  the  annual  charge, 
whether  taking  possessdon  or  not,  may  also  by  deed  demise  the  land 
chaiged,  or  any  part  thereof,  to  a  trustee  for  a  term  of  years,  with  or 
without  impeachment  of  waste,  on  trust,  by  mortgage,  or  sale,  or 
denii«e,  for  all  or  any  part  of  tjie  term,  of  the  land  charged,  or  of  any 
part  thereof,  or  by  receipt  of  the  income  thereof,  or  by  all  or  any  of 
those  means,  or  by  any  other  reasonable  means,  to  raise  and  pay  the 
annoal  sum  and  all  arrears  thereof  due  or  to  become  due,  and  all 
costs  and  expenses  occasioned  by  non-payment  of  the  annual  sum,  or 
iacorred  in  compelling  or  obtaining  payment  thereof,  or  otherwise 
relating  thereto,  including  the  costs  of  the  preiiaration  and  execution 
t  of  the  deed  of  demise,  and  the  costs  of  the  execution  of  the  trusts  of 
that  deed ;  and  the  suri^lns,  if  any,  of  the  money  raised,  or  of  the 
income  received,  nnder  the  trusts  of  that  deed  shall  be  paid  to  the 
person  for  the  time  being  entitled  to  the  land  therein  comprised  in 
reversion  immediately  expectant  on  the  term  thereby  createtl. 

'*  i5. )  Thb  section  applies  only  if  and  as  far  as  a  contiary  intention 

iii  not  expressed   in  the   instrument  under  which  the  annual  sum 
arises,  and  shall  have  effect  subject  to  the  terms  of  that  instrum.-nt 
I  and  to  the  provisions  therein  contained. 

I      "(6.)  This  section  applies  only  where  that  instrument  comes  into 
operatioB  after  the  commencement  of  this  Act." 


K 
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If  the  land  is  sold,  and  the  owner  does  not  con- 
sent, the  better  plan  is  to  affix  to  the  description 
of  each  lot  the  amount  of  rent- charge  which  it  is 
in  future  to  bear,  and  to  stipulate  in  the  con- 
ditions that  the  a])portionment  shall  be  made  at 
the  expense  of  the  purchasers  in  proportionate 
shares,  and  shall  not  delay  the  completion  of  the 
purchases  {t). 

But,  if  the  owner  of  the  rent- charge  is  siii  juris, 
and  will  consent,  this  apportionment  may  be  ob- 
tained by  means  of  the  Acts  for  the  Inclosure,  Ex- 
change, and  Improvement  of  Lands  (u) ;  or  he  may 
release  the  land  under  22  &  23  Vict.  c.  85  without 
extinguishing  the  whole  charge. 

Where,  although  an  entire  rent-charge  has  been 
limited,  distinct  rents  have  been  paid  by  different 
owners  for  their  respective   portions,    without    a 
valid  apportionment,  a  purchaser  cannot  be  com- 
pelled to  presume  such  an  apportionment,  and  it  is 
necessary  to  provide  in  the  conditions  of  sale  against 
objections  in  respect  of  the  title  (x). 
What  is  a        Where  a  grant  of  land  is  made  for  building  in 
clear  rent-  Consideration   of  a  "  clear  yearly  rent-charge,"  it 
charge  in    means  that  it  is  clear  of  incumbrances,  land-tax, 
fielding!     and  other  outgoings,  except  income-tax.  The  grantor 
cannot  defeat  the  intention  of  the  legislature  (y)  that 
the  income-tax  shall  be  borne  by  the  grantee  by 
deed  of  the  rent-charge  (z),  by  obtaining  a  stipula- 
tion to  the  contrary. 
Sales  to  ^y  the  Lands  Clauses  Consolidation  Act,  1845  (a), 

public        the  right  was  given  to  sell  land  to  a  public  company 

com^ianies.  • 

(0  Davidson,  Vol.  I.  (4th  Ed.),  645. 

(tt)  8  &  9  Vict.  c.  118,  88. 147-8  ;  9  &  10  Vict.  c.  70  ;  10  &  11  Vict 
c.  Ill  ;  12  &  13  Vict  c.  83  ;  14  &  15  Vict.  c.  63  ;  15  &  16  Vict.  c. 
79 ;  17  &  18  Vict  c.  97,  ss.  10,  14  ;  20  &  21  Vict  c.  31  ;  22  &  23 
Vict  c.  43  ;  81  &  82  Vict  c.  89. 

(x)  Barnwell  v.  Harris^  1  Taunt  430.  See  Davidson,  supra,  687, 
where  there  is  a  precedent. 

(y)  5  &  6  Vict.  c.  36.  See  the  Irish  Poor  Law  Act,  1  &  2  Vict.  c. 
66,  s.  77,  as  to  poor's  rate. 

(2)  Floyer  v.  Bankes,  33  L.  J.  Ch.  1 ;  12  W.  R.  28  ;  9  L.  T.  N.  S. 
353  ;  3  De  G.  J.  &  S.  306. 

(a)  8  &  9  Vict  c.  18,  s.  10. 
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in  consideration  of  a  rent-charge ;  this  power  was  ?°^^  botiiea 
extended   by  the  Amendment  Act,   1860  (&).      By  J,"  ^^"^J;  ^^ 
s.  11  of  the  Lands  Clauses  Consolidation  Act,  1845,  a  yearly 
certain  remedies  are  provided  for  the  recover}^  of  ^"*- 
the  rent.     These  powers  relate  only  to  land  pur-  ^  *'^^®' 
chased  by  agreement,  and  therefore  a  vendor  can 
stipulate  that  a  rent-charge  shall  be  secured  in  such 
manner  as  he  may  desire. 

{b)  23  k  24  Vict.  c.  106.  See  as  to  right  of  priority  in  payment  of 
persons  entitled  to  rent-charges  from  a  company,  Eyton  v.  Denbigh, 
^.  Rp.  Co.,  L.  R.  7  Eq.  439.  See  as  to  compelling  a  company  to 
hay  Untl  required  for  the  constniction  of  certain  works,  PincJiin  v. 
Lonfktn  and  BlttrlneaU  Ry,  Co.,  5  De  G.  M.  &  G.  851 :  Ramsden  v. 
Mancktster,  dx.  Ry,  Co.^  1  Exch.  723. 
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COVENANTS  RELATING    TO   BUILDING  AND    THEIB 

ENFORCEMENT. 

Restrictive  It  is  important  by  means  of  restrictive  covenants 
covenants,  j^^  building  leases  to  secure  substantial  uniformity, 
and  to  prevent  caprice  in  building  upon  estates  laid 
out  in  accordance  with  a  general  scheme. 

Under  certain  circumstances  a  building  lease  will 
contain  covenants  by  the  lessor  not  to  build  on  land 
adjoining  that  contained  in  the  lease,  or  by  the  lessee 
not  to  build  on  a  certain  part  of  the  land  demised. 
Although,  as  has  already  been  pointed  out  (a),  the 
Court  will  not,  in  general,  decree  specific  perform- 
ance of  a  covenant  to  build,  yet,  where  the  coYenant 
is  in  a  negative  form,  that  is  to  say,  where  a  person 
has  entered  into  a  covenant  not  to  build  upon 
certain  land,  specific  performance  takes  the  form  of 
an  injunction,  or  order  restraining  the  party  from 
doing  the  act ;  which  is  equally  efficacious  with  a 
positive  decree  for  specific  performance.  But  the 
Court,  in  accordance  with  the  general  principles  of 
applying  specific  performance,  will  require  a  com- 
plete performance  of  the  other  party  as  a  condiUon 
of  granting  and  continuing  the  injunction  (fe).  If 
the  construction  of  the  instrument  be  clear  and  the 
breach  clear,  then  it  is  not  a  question  of  damage, 
but  the  mere  circumstance  of  the  breach  of  coveDaut 
aflbrds  sufficient  grounds  for  the  Court  to  interfere 
by  injunction  (c).     The  Court  will  give  this  reliel 

(a)  Ante,  Chap.  XVL 

(b)  Peto  V.  Brighton  and  tJckfidd  Ry.,  1  H.  &  M.  468  ;  32  L  J 
Ch.  677  :  Stochir  ▼.  Wedderbum,  8  K.  &  J.  405  ;  26  L.  J.  Ch.  717. 

(c)  Per  Wood,  V.-C,  in  Tipping  v.  £ckeralep,  2  K.  &  J.  27^  , 
adopted  in  Lord  Mannert  y.  JohTiton,  L.  R.  1  Ch.  Dir.  673  ;  45  L.  J. 
Ch.  404. 
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whether  the  negative  stipulation  be  contained  in 
express  terms,  or  whether  it  be  implied  from  affir- 
mative expressions  {d),  A  covenant,  therefore,  not 
to  build  upon  land  will  be  enforced,  and  an  injunc- 
tion will  be  granted  against  the  continuance  of 
buildings  erected  contran'  to  the  covenant  (e).  In 
Rankin  v.  Huskisson  (/),  the  Commissioners  of 
Woods  and  Forests,  who  had  granted  a  lease  of 
ground  to  the  plaintiff  as  a  site  for  a  club  house,  and 
had  covenanted  in  the  lease  that  part  of  the  land 
adjoining  the  gi*ound  so  let  should  be  laid  out  as  an 
ornamental  garden,  and  that  no  buildings  should  be 
erected  thereon,  were  resti*ained  from  erecting 
buildings  on  a  plot  of  land  opposite  the  club  house, 
and  from  permitting  such  buildings  as  had  already 
been  erected  from  continuing  on  tilie  ground. 

And  a  covenant,  entered  into  by  the  owner  of  cer- 
tain land  with  a  purchaser,  that  an  adjoining  plot 
"  should  never  be  hereafter  sold,  but  left  for  the 
common  benefit  of  both  parties  and  their  succes- 
sors," was  held  to  be  merely  an  agreement  that  the 
plot  of  land  should  be  left  open,  in  the  state  in 
which  it  then  was,  for  the  common  advantage  of 
both  parties  (g).  An  agreement  of  this  descrip- 
tion, that  adjoining  land  should  be  left  open  and  not 
built  upon^  does  not  contravene  any  rule  of  law  (h). 

{d)  Per  Lord  Sel borne,  L.C.y  in  Wolverkamplon  Ry.  Co.  v.  London 
and  S<»rOi'Wegtem  Ry,  Co.,  L.  R.  16  Eq.  440 ;  43  L.  J.  Clu  181  : 
CaU  ▼.  Taurle^  L.  R.  4  Ch.  654  ;  38  L.  J.  Ch.  665. 

{f)  Rankin  v.  Hudduon,  4  Sim.  13  :  Tvlk  y.  MoKfioy,  13  Jar.  89 ; 
2  Phil.  774  :  Smkk  ▼.  Smiik,  L.  R.  20  Eq.  500  ;  44  L.  J.  Cli.  630  : 
WtUern  r.  M*DcmuM,  L.  B.  1  Eq.  499  ;  L.  R.  2  Ch.  72 ;  36  L.  J. 
Ch.  76  :  Letch,  w.  Sehw^Ur,  L.  H.  9  Ch.  463  :  Lord  Manners  v.  John- 
JOA,  tupra.  See  2'ear  y.  Freebody,  4  C.  B.  (N.  S.)  228,  262  :  Simp- 
Man  T.  HmUhj  L.  R.  6  0.  P.  87. 

(/)  Supra.  The  order  was  as  follows  : — "  This  Court  doth  order 
that  an  injuoction  be  awarded  to  restrain  the  defendants,  their 
agents  and  workmen,  from  oontinuing  the  projected  buildings,  or 
commencing  any  other  buildings  whatever,  on  the  garden  cr  plot  of 
ground  described  in  the  pleadings  in  this  cause,  or  any  part  thereof  : 
aud  also  from  permitting  such  part  of  the  said  buildings  as  have 
been  alivady  erected  on  the  said  garden  or  plot  of  ground,  from 
remaining  thereon,  until  the  defendants  shall  fully  answer  the  plain- 
tiff's bill  or  this  Court  make  order  to  the  contrary." 

{0)^HcUan  V.  McKay,  L.  R.  5  P.  C.  327. 

(A)  Ibid, 
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So  also  a  person,  who  had  purchased  land  under  a 
condition  prohibiting  building  thereon  except  after 
permission  obtained,  was  restrained  from  building 
before  obtaining  the  permission  required  (t). 

Meaning  of  When  land  is  sold  by  auction  in  lots,  and  there 
atijoin-    f^Ye  mutual  restrictive  covenants  by  the  purcliasers 

*"^*  that  the  land  shall  not  be  used  so  as  to  create  a 

nuisance  to  the  original  vendor,  or  the  occupiers  or 
proprietors  for  the  time  being  of  the  "adjoining" 
property,  or  the  houses  to  be  built  thereon ;  the 
word  **  adjoining  ■*  will  be  held  to  mean  the  pro- 
perty adjoining  each  lot,  and  not  merely"  the 
property  adjoining  the  whole  piece  of  land  origin- 
ally sold ;  and  the  owner  of  any  lot  is  entitled  to 
enforce  the  covenant  against  the  owner  of  any  other 

lotO). 
Covenant        If  a  person  covenant  not  to  erect  any  building 
not  to        upon  land  to  a  greater  height  than  is  prescribed 
than^a™^^^  within  a  certain  distance  from  other  property,  he 
certain       wiU  be  restrained  according  to   the  terais  of  the 
height.       covenant  (k).     Where  the  plaintiff  covenanted  that 
Is  a  wall     **  no  buildings,**  except  dwelling  houses,  not  to  cost 
*'*,^V^^-  less  than  £200  each,  to  front  with  the  road,  should 
be  erected  on  the  opposite  side  of  the  road  to  the 
plaintiff's  land;  and  the  defendant,  who  had  pur- 
chased the  land  on  the  opposite  side  of  the  road, 
agi'eed  to  make  a  permanent  fence  around  the  land, 
either  by  railing  or  walling,  from  four  to  seven  feet 
high,  and  to  enter  into  a  covenant  similar  to  that 
which  had  been  entered  into  by  the  plaintiff ;  and 
the  defendant,  afterwards,  having  thrown  the  land 
into  pleasure-gi'ound,  built  a  garden-wall  alongside 
the  road,  8  ft.  6  in.  high,  and  in  one  pai-t  11  ft.  high, 
behind  which  paii;  he  also  erected  a  vinery  with  a 
roof  leaning  against  the  wall  ;  it  was  held  that  the 
building  of  the  wall  to  the  height  of  8  ft.  6  in.  was 
not  a  breach  of  the  covenant,  but  that  the  building 

(t)  Att.'Gen,  ▼,  Bi-igqs,  1  Jur.  N.  S  1084. 

{j)  Harrison  v.  Good,  L.  R.  11  Eq.  338. 

{k)  Lloyd  V.  London  CJuUham  and  Dover  Hy.  Co^y  2  De  G.  J.  &  S. 
668.  S«e  PotUr  ▼.  Birmingham,  fVolccrkampton,  and  Dudley  i^v. 
Co.,  2  W.  R.  378. 
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of  the  wall  to  the  height  of  11  ft.,  and  the  erection 
of  the  vinen',  were  breaches  of  the  covenant. 
Damages,  however,  were  awarded,  and  a  mandatory 
injunction  was  refused  (l).  And  in  Child  v.  Don- 
fllas  ywi),  the  building  of  a  very  high  wall,  rising  to 
some  fifteen  feet  at  right  angles  and  close  up  to  a 
street,  was  held  to  be  a  breach  of  a  covenant  **  not 
to  erect  any  building  within  the  distance  of  six  feet 
from  a  street " ;  but  this  covenant  was  not  broken 
by  the  projection  a  few  inches  too  far  of  the  lower 
part  of  the  wall  of  a  house ;  nor  by  a  brick  porch 
which  came  forward  one  foot  within  the  limit. 
Page  Wood,  V.-C,  who  decided  the  point,  said 
that,  whilst  he  was  of  opinion  that  a  wall  fifteen 
feet  high  would  be  an  infi-ingement,  he  doubted 
whether  the  covenant  would  prevent  the  erection 
of  a  wall  five  feet  high,  and  he  was  satisfied  that 
a  wall  two  feet  high  with  an  iron  railing  upon  it 
was  not,  at  all  events,  such  a  building  as  the  Court 
would  interfere  with. 

If,  again,  a  builder  covenant  not  to  build  beyond  a  CoTenant« 
fixed  line,  the  Court  will,  in  general,  restrain  him  "^t  to  build 
firom  doing  so.    In  Lord  Manners  v.  Johnson  (n),  an  ^j^^^  * 
estate  was  laid  out  for  building,  and  the  purchaser  iin«. 
of  a  plot  of  land,  part  of  the  estate,  covenanted  with 
the  vendors,  not  to  erect  any  **  building  "  on  his  plot 
nearer  to  the  road  in  which  it  was  situate  than  the 
line  of  frontage  of  the  then  present  houses  in  that 
road  (which  houses  were  about  forty  feet  apatt,  and 
about  eighty  feet  from  the  road),  and  to  "  observe  a 
straight  line  of  frontage  with  the  line  of  houses." 
He  then  erected  two  houses  on  his  plot,  each  of 
which  had  a  bay-window,  carried  from  the  founda- 

(f)  Bowe9  T.  Law^  U  B.  9  Rq.  636.  See  aiite^  p.  184,  et  aeq,  BiiA 
niAndatory  injiinctionB. 

(m)  ChUd  V.  UougloM,  Kay,  560  ;  5  De  O.  M.  &  G.  739  ;  the'in- 
jaoction  in  this  case  was  subsequently  dissolved  by  the  Lords  Justices 
chiefly  on  the  ground  of  acquiescence,  see  mem.  at  p.  4  of  Kay.  In 
Morith  T.  Harris,  L.  K.  1  C.  P.  155,  it  was  doubted  whether  a  space 
inclosed  by  four  stone  walls  and  roofed  over,  in  which  guano  and  other 
man  ares  were  kept,  was  a  *'  building"  or  not. 

(n)  Lord  Manners  ir.  Johnson,  L.  R.  1  Ch.  Dir.  673  ;  45  L.  J. 
Cb.  404.     See  OUes  x.  Sims,  5  De  Q,  M.  kQ.l;  23  L.  J.  Ch.  258. 
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tion  up  to  the  roof,  and  projecting  three  feet  beyond 
the  line  of  the  existing  houses.  In  the  first  place, 
the  bay-windows  were  held  to  be  "  buildings  *'  within 
the  meaning  of  the  covenant,  and  the  erection  of 
them  a  violation  of  it,  by  reason  of  which  the  cove- 
nantees were  entitled  to  an  injunction  without  the 
necessity  of  showing  damage.  The  Court  was  of 
opinion  that  the  invasion  of  privac}'  constituted 
damage,  and  that,  as  the  covenant  was  not  to  do  an 
act  the  doing  of  which  caused  an  invasion  of  privacy, 
it  was  not  necessary  for  the  covenant  in  terms  to 
purport  to  preserve  privacy.  So,  in  Western  v. 
Macdermott  (o),  a  bow  of  the  depth  of  eight  feet  at 
the  rear  of  the  house  was  considered  part  of  the 
building,  and  a  violation  of  the  covenant  not  to 
build ;  and  on  that  the  injunction  was  granted,  and 
on  appeal,  affirmed.  So  also,  in  another  case  (p), 
where  the  question  was  as  to  whether  the  certificate 
of  the  superintending  architect  was  conclusive  evi- 
dence that  a  particular  building  was  beyond  the 
general  line,  the  erection  in  question  was  a  bay- 
window,  and  was  assumed  to  be  a  **  building,"  So, 
again,  a  defendant  was  restrained  by  a  mandatory 
injunction  from  permitting  a  bakehouse  to  remain 
which  had  been  erected  beyond  the  line  in  breach  of 
covenant  (r). 

If  a  piece  of  land  is  conveyed  with  a  house  in  a 
terrace  on  the  one  side  of  the  road,  and  there  is  a 
covenant  that  no  building  shall  be  erected  on  any 
part  of  the  land  belonging  to  the  vendor  lying  on 
the  other  side  of  the  terrace,  and  apposite  to  the 
2)lot  of  land  thereby  conveyed ;  the  latter  words 
are  not  merely  descriptive  of  the  position  of  the 
land,  but  restrict  the  general  meaning  of  the 
former  words ;  and  the  covenant  applies  only  to 
that    part    of    the     land    which    is    immediately 


(o)   We»tem  v.  Macdermotf,  L.  R.  1  Eq.  499  ;  t6.  2  Ch.  72. 

Ip)  Simpson  y.  Smith,  L.  E.  6  C.  P.  87  ;  but  this  case  was  decided 
upon  tbe  special  language  of  the  Metropolitan  Building  Act  :  see 
the  Act,  post,  Part  III.  :  see  Tear  v.  Freebody,  i  C.  B.  (X.  8.)  228, 
262. 

(r)  Gaskin  t.  Balls^  L.  B.  13  Ch.  Div.  324.  See  ante,  pp.  184,  185. 
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opposite,  and   is   of  the   width   of  the   plot   con- 
veyed («). 

The  right   to  a  prospect  can  be   acquired   only  Covenant 
by   grant   or   covenant,   and   not  by  prescription.  ^''  **"*"" 
Thus,   where   a  motion  was    made   to   stop   pro-  pil^j]^t. 
ceeding  in  certain  buildings  which  would  intercept 
the  prospect  from  Gray's-Inn  Gardens,  an  injunc- 
tion was  refused  before  answer.     "  I   know,"  said 
Lord    Hardwicke,    C,    "  of    no    general    rule    of 
common    law    which    says,    that    building    so    as 
to  stop  another's  prospect   is   a  nuisance.     Were 
that  the  case  there  could  be  no  great  town,  and  I 
must  grant  injunctions  to  all  the  new  buildings  in 
this   town :    it    depends,   therefore,   on    particular 
right,  and  then  the  party  must  first  have  an  oppor- 
tunity to  answer  it There  may  be  such  a 

right  as  this,  as  upon  the  Act  of  Parliament  touching 
Lincoln's-Inn.     That  was  upon  the  agreement  of 
the  parties,  wliich  if  shown  here  would  be  diiferent, 
or  if  there  was  ground  to  presume  such  an  agree- 
ment, but  then  the  party  must  have  an  opportunity 
to  answer  that "  (Jt).     So,  the  Court  will  not  restrain 
the  erection  of  a  building,  because  it  injures  the 
plaintiff  by  obstiiicting  the  view  of  his  place  of 
business  (u).     But  a  person  may  acquire  a  right  to 
have  an  uninten'upted  prospect,  where  there  is  a 
covenant  to  that  effect  (x).     And,  where  a  lessor,  Repre- 
pending  an  agreement  for  a  building  lease,  repre-  ««ntationa 
sented  to  the  intended  lessee,  that   he   could  not^y^^^^s. 
obstruct  the  sea  view  from  the  houses  to  be  built  by 
the  lessee,  pursuant  to  the  proposed  lease,  because  he 
himself  was  a  lessee  under  a  lease  for  999  years,  con- 
taining covenants  which  restricted  him  from  so  doing; 
but,  after  the  building  lease  had  been  taken,  and  the 

(«)  Patching  T.  />u66tnj,  Kay,  1  ;  2  Bq.  R.  71  ;  23  L.  J. 
Ch.  45. 

(<)  A  it. -Gen,  t.  Vcughtjf,  2  Yes.  Sen.  453.  See  AldrttTt  c<ue,  9 
Co.  Rep.  58  b. 

(«)  Butt  y.  Imperial  Gas  Co.,  L.  R.  2  Gh.  158. 

(jr)  See  Squire  t.  CampbeU,  1  My.  &  Cr.  459  :  Tulk  v.  Moxhay,  2 
Ph.  774  :  ]  H.  &  Tw.  105  ;  18  L.  J.  Ch.  83  :  Weatern  v.  MacdermoU, 
L  R  l£q.  499;  L.  R.  2Ch.  72. 

K  8 


202  COVENANTS   RELATING  TO   BUILDING, 

houses  built  upon  the  faith  of  this  representation, 

the  lessor  surrendered  his  999  years'  lease,  and  took 

ft  new  lease  omitting  the  restrictive  covenants ;  the 

Couiii  restrained  him,  by  injunction,  from  building 

so  as  to  obstruct  the  aea-view  {y). 

Covenant        It  may  be  here  observed  that,  in  accordance  with 

to  build  or  w^Q  principle  that  if  a  man  covenant  to  do  a  thing 

build  dis-    wliicli  is  lawful,  and  an  Act  of  Parliament  conies  in 

charged  by  and  hinders  him  from  doing  it,  the  covenant  is  dis- 

operation     charged  (^),  it  has  been  held  that  a  covenant  to  build 

of  Pariia-    ^  workhouse  on  the  land  demised  was  discharged  by 

ment.         the  operation  of  the  Poor  Law  Amendment  Act  (a). 

And  if  a  person  has  entered  into  a  covenant  that 

neither   he  nor  his  assigns  will  build  on    certain 

land,  but  by  a  subsequent  Act  of  Parliament  he  is 

compelled  to  assign  such  land,  he  will  be  discharged 

from  his  covenant,  on  the  principle  of  the   maxim, 

*^lcx   non    cogit    ad    impossibilia.''     It  will    make 

no  difference  whether  the  company  or  public  body, 

to  whom  the  land  is  assigned,  was  only  empowered, 

or  was  compelled,  to    build  on  the  land  which  is 

subject  to  the  covenant  (b), 

Corenants       ^^  building  land  is  to  be  laid  out  with  private 

against       residences,  a  covenant  is  inserted   to  restrain  the 

erecting      lessee  from  erecting  any  buildings  on  the  premises 

carrying  on  ^^  ^^  xiseA  iov  Carrying  on  trades  or  businesses ; 

tnwies  or     and,   in    framing    such   covenants,    care   must   be 

businesses  taken  to  express  accurately  whether  the  restraint 

SanUn*^     is   to   extend   to   trades   or    businesses    generally, 

specified     or    to    particular    trades    or   businesses  (c).     The 

real  object,  in   all  these   cases,  is  to  prevent  the 

lowering  of  the  tenement  in  the  scale  of  houses, 

by    the    exercise,    whether    wholly    or    partially, 

(y)  PiggoU  v.  StraUon,  1  De  G.  F.  &  J.  33  ;  29  L.  J.  Cb.  1 ;  8 
W.  R.  13  ;  1  L.  T.  N.  S.  111. 

(?)  Brewster  v.  KUchelt,  1  Salk.  198. 

\a)  Doe  d.  Anglesea  {Lord)  v.  Rugelet/f  6  Q.  B.107. 

(6)  BaUg  v.  De  Crespigny,  L.  R.  4  Q.  B.  180  ;  88  L.  J.  Q.  B.  98 ; 
and  see  aiite^  p.  136,  et  seq.^  as  to  the  performance  of  contracts  with 
respect  to  building,  &c.,  becoming  impossible. 

(r)  Van  v.  Corpe,  3  Myl.  &  K.  269  :  Flight  v.  Booth,  1  Bing. 
N.  C.  370 ;  S.  C.  1  Scott,  190. 
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of  those  trades  which,  in  the  judgment  of  the  lessor, 
are  likelv-  to  prevent  tenants  from  aftei'wards  taking 
the  premises,  and  which  by  so  doing  may  depreciate 
their  value  at  a  future  period  (d). 

If  a  covenant  of  this  description  is  not  fortified  How  per- 
by  a  proviso  for  re-entry  in  the  lease,  the  breach  ^ormance 
of  it  will  not  support  an  ejectment,  but  only  an  covenants 
action   for   damages,   or    claim  for  a  writ  of    in-  to  be 

junction  (e).  secured 

But  where  a  contract  was  made  for  the  purchase 
of  building  land  in  consideration  of  a  perpetual  rent- 
charge  (which  in  some  districts  is  the  usual  mode, 
as  has  been  stated,  of  disposing  of  land  for 
building),  and  it  was  stipulated  that  the  convey- 
ance should  contain  certain  conditions  and  re- 
strictions with  respect  to  the  description  of  build- 
ing to  be  erected  upon  the  land,  and  a  covenant 
for  their  observance,  and  proper  provisions  for 
securing  the  due  performance  thereof;  the  vendor 
was  held  to  be  entitled  to  have  a  power  to  enter 
and  remove  any  buildings  erected  in  breach  of  the 
covenant,  inserted  in  the  conveyance,  but  not  to 
have  a  term  of  yeai's,  or  a  rent-charge,  limited  to 
a  trustee  by  way  of  security  for  the  performance  of 
the  covenant  (/).  The  power  of  entry,  in  the  case 
cited,  did  not  extend  beyond  twenty-one  years  after 
the  death  of  a  life  in  being,  in  order  to  avoid  any 
question  of  its  invalidity  as  tending  to  a  perpetuity ; 
but  it  appears  to  be  now  settled  (g)  that  no  ob- 

(rf)  Per  Lord  EHenborongh,  C.J.,  Doe  d.  GaskeU  v.  Spry,  1  B.  & 
Aid.  619.  Corenants  of  thia  description  are  not  of  modem  growth, 
an  instaaoe  being  fonnd  in  Chin^ey  v.  Langley^  1  Rol.  Ab.  427,  PI. 
M.  8  Jac.  B.  R.  See  Hidop  v.  Leckie,  L.'  R.  6  Ap.  Oas.  560,  as  to 
the  Scotch  law  with  respect  to  restrictire  covenants  as  to  building. 

(<r)  Cole,  Eject.  432  :  WiU(m  v.  Hart,  L.  R.  1  Ch.  App.  463  ; 
S5  L.  J.  Ch.  569 ;  13  W.  R  988  :  CaU  v.  TourU^  L.  R.  4  Ch, 
App.  654  ;  38  L.  J.  Ch.  665. 

(/)  £x  parte  Ralph,  De  G.  219.  The  form  of  the  power  of  entry, 
which  the  owner  is  entitled  to  have  will  be  found  in  the  precedent, 
of  a  building  grant  in  consideration  of  a  perpetual  rent-charge,  post, 
fut  II.  See  now  s.  44  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  as  to  the  remedies  for  recovery  of  rent-charges,  ante, 
p.  193,  ft  $eq. 

(*j)  Sogd.  596.  Davidson,  Vol.  II.  Ft  I.  511.  See  s.  44  of  the 
Con?eyaacing  and  Law  of  Property  Act,  1881,  atUey  p.  192,  193. 
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jection  can  be  taken  to  such  a  modified  enjo3m[ieDt 
of  property  on  that  account  (h). 
Deed  of  In  order  to  aecure  uniformity  in  building  when 

covenant     ]s,uA  is  purchased  by  several  persons  in  plots  for 
purchaaeTB  building  purposcs,  a  deed  of  covenant  is  sometimes 
of  building  entered   into  between  the  respective  purchasers  of 
plots         ii^Q  Qne  paii;,  and  the  vendors  of  the  other  part,  by 
cUsTof  °^  which  the  several  purchasers  covenant  with   each 
buiidinge    other,  and,  as  a  separate  covenant,  with  the  vendors, 
^^  *?^       th*^  they,   and   all  persons   claiming  under  them 
^^^     '      respectively,  will  at  all  times  observe  and  perform 
the  restrictive  covenants  as  to  the  class  of  build- 
ings to  be  erected ;  and  the  deed  should  also  contain 
a  suitable  power  of  entry  for  this  purpose.     A  form 
of  a  deed  of  this  description  will  be  found  with  the 
other  precedents  (j). 
Examples        Where  the  owner  of  a  building  estate  covered  it 
of  restric-   ^jth  houses,  and  sold  some  of  them  subject  to  a 
nante^wtth  covenant  not  to  carry  on   any  trade,  business  or 
respect  to    calling  therein,  or  to  otherwise  use  or  suflfer   the 
nse  of  land  game  to  be  used,   to   the  annoyance,  nuisance  or 

o7priTate°  ^"j^^y  ^f  *^^y  ^^  ^®  houses  ou  the  estate,  it  was 
re^idenc^.  held  that  the  carrying  on  of  a  girls'  school  in  one 
of  the  houses  was  a  breach  of  the  covenant ;  and 
that  the  covenantee  had  not  waived  the  benefit  of 
ilie  covenant,  though  he  had  permitted  other  houses 
held  under  the  like  covenant  to  be  used  as  schools  (t). 
And,  again,  the  erection  of  a  building,  to  be  used  for 
tlie  education  and  lodging  of  100  girls  in  connection 
with  a  charitable  institution  for  the  daughters  of 
missionaries,  supported  by  voluntary  contributions, 
was  held  to  be  a  breach  of  a  covenant  entered  into 
by  the  purchaser  that  no  house  or  other  building 
to  be  erected  or  built  upon  the  land  should  be  used 
or  occupied  otherwise  than  as  and  for  a  private 
residence  only,  and  not  for  any  purpose  of  trade ; 

{h)  See  opinion  of  the  Court  in  Ex  parte  Ralphs  tupro,  225. 

(t)  Kemp  y.  Sober,  1  Sim.  N.  S.  517  :  Johmtone  t.  BaU,  2K,  k 
J.  4U  ;  25  L.  J.  Ch.  462.  See  Doe  d.  Bidi  y.  Keeling,  1  M.  &  S. 
95  :  WiUnnton  v.  Roger$,  2  Do  G.  J.  &  S.  62  ;  12  W.  A.  119,  284 : 
Wickeiuien  v,  Webster,  6  E.  &  B.  887  ;  25  L.  J.  Q.  B.  264. 

{j)  See  poet,  p.  244,  as  to  the  rights  of  assignees  under  such  restric- 
tive covenants. 
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and  the  latter  words,  "  and  not  for  any  purpose  of 
trade/'  will  not  be  consti-ued  so  as  to  restrict,  define, 
or  limit  the  former  words  (k).  It  has  been  held  in 
an  Irish  case  that  a  covenant  to  build  a  house  fit 
for  a  private  family  is  a  continuing  covenant,  and 
that  to  convei*t  it  when  built  into  a  public  house  is  a 
breach  of  such  covenant  ({). 

The  object  of  the  covenant,  sometimes,  is  to  re-  Specified 
strain  the  erection  of  buildings  for  the  purpose  of*''*4®**"<l 
carrying  on  certain  specified  trades  and  businesses   *"^''^^^®' 
only,  and,  in  such  cases,  questions  may  arise  as  to 
whether  a  particular  trade  is  within  the  meaning  of 
the  covenant. 

We  will,  therefore,  here  consider  liow  far  certain  Covenant 
covenants  of  this  description  will  be  held  to  extend.  ?^*|V\.  ^  , 

T      1      •  A   1       J   i»       1-    'ij-  -A    •      •        buildhotcl, 

In  la3nng  out  land  tor  buildmg  purposes,  it  is  im-  public 
portant  to  provide  against  the  depreciation  in  value  house,  or 
of  the  property  by  the  erection  of  public-houses  j^^^  ^^ 
contiguous  to  it.     If  a  person  has  covenanted  not 
to  let  any  land  for  the  erection  of  any  house,  to 
be  used  as  an  hotel  or  inn,  within  certain  limits, 
he  will  be  restrained  from  parting  with  any  land 
for  such  a  purpose,  or  from  doing  any  act  which 
might   aid   in  the   violation   of  the   covenant  (m). 
AVhere  the   grantee  in  fee  of  a  piece  of  building 
land  covenanted  by  a  separate  deed  with  the  grantor 
that  the  piece  of  land  should  not  be  used  '*  as  a  site 
for  any  hotel,  tavern,  public-house,  or  beer-house,*' 
nor  ''  should  the  trade  or  calling  of  an  hotel  or 

(it)  German  r.  Chapman,  L.  R.  7  Ch.  Div.  271.  Lord  Justice 
James,  in  oonsidering  the  meaning  of  using  a  house  as  a  private 
reaidence,  said  : — *'  It  is  not  a  question  you  can  argue  upon  any 
philological  considerations,  or  any  other  considerations  except  upon  the 
pUun  meaning  of  the  words  as  understood  by  the  particular  individual 
who  applies  his  mind  to  it."  Ibid.  278.  See  BramwtU  v.  Lacy,  27 
W.  R.  463,  as  to  this  class  of  covenant,  and  use  as  a  hospital. 

(/)  Bray  v.  FogaHy,  L  R.  4  Bq.  544. 

(m)  Jay  V.  RichanUon,  30  Beav.  563.     See  Clark$on  v.  Edge,  33  Measure- 
Beav.  227.     Where  there  is  a  covenant  in  restraint  of  trade  within  a  ment  of 
given  distance,  the  measurement  will  not  be  by  the  nearest  available  distance 
mode  of  access,  but  by  a  straight  line  drawn  from  one  place  to  another  where 
vpon  a  map  y^MoujUt  v.  CoU,  L.  U.  8  Ex.  32  ;  42  L.  J.  Ex.  8) ;  and  there  is  a 
express  wonls  must  be  used  if  it  is  the  intention  of  the  parties  that  the  restrictive 
distance  should  be  otherwise  meaiured  :  Atkynt  v.  Kinnier,  4  Exch.  covenant. 
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tavern  keeper,  publican,  or  beer- shop  keeper,  or 
seller  by  retail  of  wine,  beer,  spirits,  or  spirituous 
liquors  "  be  "  used,  exercised,  or  carried  on,  at  or 
upon  "  the  same ;  it  was  held  that  the  sale  of  wine 
and  spirits  in  bottle  by  a  grocer,  in  the  course  of  his 
trade,  was  not  such  a  breach  of  the  above  covenant 
as  the  Court  would  interfere  with  (n).  A  similar 
decision  was  arrived  at  in  the  recent  case  of  Holt  d: 
Co,  v.  Colly er  (o),  where  evidence  to  show  that  the 
word  **  beer-house  '*  was  understood  in  the  trade  in 
a  technical  sense  was  rejected.  But  where  a  lease 
contained  a  covenant  by  the  lessees  not  to  pennit 
an}'  house,  that  might  be  erected  on  the  land  de- 
mised, to  be  used  as  a  beer-shop,  or  public-house; 
and  the  assignee  of  the  lease  carried  on  the  business 
of  a  grocer  and  baker  at  a  shop  erected  on  the  land 
demised;  it  was  held  that  the  sale  of  beer  in  the 
shop,  in  pursuance  of  an  Excise  retail  beer  license 
for  the  sale  of  beer  to  be  consumed  oflf  the  premises, 
was  a  breach  of  the  covenant  (|)).  And  this  deci- 
sion was  approved  of  in  the  recent  case  of  London 
and  Suburban  Land  and  Building  Co.  v.  Field  (r). 
Dibtinction  Considerable  care,  therefore,  is  necessary  in 
iKjtween  framing  these  covenants,  as  it  appears  that  there  is 
house"  and  ^  distinction  between  **  beer-house  "  and  "  beer- 
*'beer-  shop,*'  and  that,  whereas  beer-house  means  a  place 
shop."  where  beer  is  sold  to  be  consumed  on  the  premises, 
a  beer-shop  is  a  place  where  beer  is  sold  to  be  con- 
sumed off  the  premises  (s).     The  word  "  shop  '*  is 

(n)  Jones  v.  BonCy  L.  R.  9  Eq.  674  ;  89  L.  J.  Ch.  405  ;  23  L.  T. 
304  ;  18  W.  R.  489,  distinguishing  Feildcn  v.  Sfater,  L.  R.  7  Eq. 
523,  where  it  was  held  that  the  words,  *'for  the  sale  of  spirituous 
liquors,"  did  uot  prevent  the  sale  of  wine,  but  extended  to  the  sale  of 
spirituous  liquors  in  bottle,  and  an  injunction  was  granted  accordingly. 
See  Pease  v.  CoatSf  L.  R.  2  Eq.  688  :  London  and  North'  l^esiem 
Ry.  Co.  V.  OameU,  L.  R.  9  Eq.  26 ;  39  L.  J.  Ch.  25 ;  21  L.  T.  852 ; 
18  W.  R.  246. 

(o)  Hdt  <k  Co,  V.  Cdlyer^  L.  R.  16  Ch.  Dir.  718. 

Xp)  Bishop  of  St.  Albans  y.  BaUershy,  L.  R.  3  Q.  B.  D.  359.  See 
Lvker  v,  JJtnnis,  L.  R.  7  Ch.  Div.  227. 

(r)  London  and  Suburban  Land  and  Building  Co.  v.  Field,  L  R. 
16  Ch.  Div.  645.  See  also  NicoU  v.  Penning,  W.  N.  Nov.  26,  1831, 
p.  143. 

is)  Bishop  of  St.  A  Ibans  v.  BaMershy^  supra. 
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introduced  into  leases  because  the  word  beer-liouse 
has  obtained  a  technical  meaning,  and  must  be  so 
taken  (t).      The   expression  **  vintner"  in  such  a  **Vint- 
covenant  has  been  held  to  apply  to  a  person  selling  ^^^''* 
wine  not  to  be  drunk  on  the  premises  («)• 

It  would  seem  that  a  covenant  with  respect  to  Business 
fipecified  businesses  may  be  held  to  extend  to  busi-  'y"*^ 
nesses  analogous  to,  or  ejusdem  generis  with,  those  w7thlpeci- 

Specified  (x).  fied  trades. 

In  some  cases  there  is  only  a  general  covenant,  Buildings 
which  is  so  framed  as  to  restrain  the  erection  oH^    . 
houses  or  buildings  for  the  exercise  of  offensive  trades  tnTaes' w 
or  businesses,  or  to  prohibit  occupations  which  may  nuisances. 
be  a  nuisance  or  annoyance  to  the  other  tenants  of 
the  lessor ;  and  in  construing  such  covenants,  much 
will  depend  on  the  situation  of  the  premises  (y). 

If  the  covenant  provide  against  the  exercise  of  Distinction 
certain  trades  or  bvsinesses,  specifying  them,  **  or  any  between 
other  offensive  trade"  omitting  the  words  or  busi-  i'^^^^^^ 
fiess,  the  Court  will  not  extend  to  the  word  trade, 
in  tlie  latter  part  of  tlie  sentence,  the  meaning  of 
the  word  business,  in  the  former  pai't ;  but  will  treat 
the  word  trade  as  applicable  to  a  dealing  by  buying 
and  selling  only  ;  for  every  business  is  not  a  trade, 
though  every  trade  is  a  business  {z), 

"Where  a  lessee  covenanted  not  to  do  anything  on 
the  premises  which  might  be,  grow,  or  lead  to  the 

(t)  Per  James,  L.  J. ,  London  and  Suburban  Land  Co,  v.  Fkld,  supra^ 
where  the  other  two  learned  judges  did  not  express  any  difference  of 
opinion.  In  Jonea  r.  Bone^  wpra,  James,  L.  J.,  expressed  iiie  samo 
opinion  when  V.-C.  See  6  Geo.  4,  c.  81  ;  11  Geo.  4  &  1  Will.  4, 
c.  64,  88.  1,  2 ;  26  &  27  Vict.  c.  83,  s.  1  ;  and  the  Wine  and 
BeerhooBe  Acts,  1869  and  1870,  32  k  33  Vict  c.  27,  33  &  34 
VkU  c.  29. 

(a)  WeUty.  Attenborough,  24  L.  T.  N.  S.  312.  8ee  Simons  v.  Farren, 
1  bing.  N.  C.  126,  as  to  ** retail  brewer."  See  Doe  d.  GaxhU  y. 
Spry,  1  B.  ic  Aid.  617  :  Doe  d.  Davis  v.  £lsam^  Moo.  k  M.  18y,  as 
to  the  trade  of  a  butcher.  See  Doe  d.  Wethereil  v.  Dirdy  6  C.  &  P. 
195;  2  Ad.  &  K  161;  &  C.  4  Nev.  &  Man.  285,  as  to  a  lunatic 
asylum. 

(ar)  Wadham  r.  Podmatter-Oeneral,  L.  R.  6  Q.  B.  644  ;  24  L.  T. 
545.  See  Doe  d.  Awjlesea  v.  Churchncardens  of  Rugeley,  6  Q.  B. 
107. 

(y)  GuUeridge  r.  Munyard,  7  C.  &  P.  129 ;  per  Tindal,  C.J. 

(z)  Doe  d.  JA'etkerell  v.  Bird,  mpra. 
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"  Stand- 
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damage,  annoyance,  or  disturbance  of  the  lessor,  or 
any  of  his  tenants,  or  to  any  part  of  the  neighbour- 
hood ;  and  the  lease  contained  a  proviso  for  re-entrj'  if 
any  occupier  of  the  premises  should  carry  on  any 
specified  trades  or  businesses  (that  of  a  licensed 
victualler  not  being  one  of  them),  or  any  other  busi- 
ness that  might  be,  or  grow,  or  lead  to  be  offensive 
to,  or  any  annoyance  or  disturbance  of,  the  lessor  s 
tenants ;  it  was  held  that  the  opening  of  a  public- 
house  on  the  premises  was  not  a  breach  of  the 
covenant  or  proviso  (a). 

A  school  has  been  held  not  to  be  a  nuisance 
within  the  meaning  of  a  general  covenant  against 
nuisances  (b) ;  but  to  be  offensive  (r) ;  and  so  pro- 
bably is  a  lunatic  asylum  (d).  Where  the  covenant 
was  not  to  carry  on  "any  noisome  or  offensive" 
trade  or  business,  it  was  held  that  a  building  for  the 
deposit  of  lucifer  matches  was  not  a  breach  (e). 
When  there  is  a  covenant  against  erecting  premises 
to  be  used  for  a  trade,  it  is  not  necessar}'  to  consti- 
tute a  breach  of  the  covenant  that  the  act  done 
should  be  a  public  or  private  nuisance  in  law  (/). 

Where  the  covenant  prohibits  the  erection  of 
buildings  for  the  exercise  of  trades  which  may  grow 
to  the  annoyance  or  damage  of  the  lessor,  &c., 
without  his  written  licence,  the  mere  fact  of  the 
lessor's  suffering  the  tenant  to  carry  on  one  trade 
will  not,  afterwards,  authorize  the  carrjing  on  of 
another  without  his  written  licence  (g). 

If  the  lessor  permit  the  tenant  to  expend  money 
on  the  premises  in  order  to  adapt  them  to  a  ti-ade, 
which  is  prohibited  by  the  covenant,  it  would  be 
evidence  for  the  jury  of  his  consent,  and  a  licence 

(a)  Jones  v.  Thame,  1  B.  &  C.  715  ;  S.  C.  8  Dow.  ft  By.  162. 

(6)  Harrison  v.  Oood,  L.  R.  11  Eq.  838  ;  19  W.  R,  846  ;  24  L.  T. 
263.  As  to  the  technical  meaning  of  the  word  ''nuisance,'*  see  the 
judgment  of  Sir  William  Erie  in  Brand  v.  Hammersmith  and  City  My. 
Co,y  L.  R.  2  Q.  B.  at  p.  246. 

(c)  Doe  d.  Bish  y.  Keeling,  1  M.  &  S.  95. 

{d)  Doe  d.  Wetherett  v.  Bird,  supra. 

{e)  Hickman  v.  Isaacs,  4  L.  T.  N.  S.  285.  The  word  ''dangeroiu" 
was  not  used. 

(/)  ^Hacfier  v.  The  Foundling  Hospital,  1  Ves.  &  B.  188. 

\y)  JbUi.  ;  23  k  24  Vict.  e.  38,  s.  6. 
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would  probably  be  implied  or  presumed ;  but  the 
mere  lapse  of  time  alone,  without  such  an  implied 
assent,  or  some  positive  act  by  the  lessor,  is  not  a 
waiver  of  the  forfeiture  (A). 

In  framing  covenants  against  nuisances  and  trades  Liability 
in  building  leases,  it  should  be  observed  that  the  "f  lessor 
omission  of  the  words  "offensive  trade,  business,  or  I?*^ «"*"*'   , 

_  .  sancos  and 

occupation  "  may  be  of  very  great  importance  to  the  offensive 
lessor,  having  regard  to  the  liability  of  an  owner  or  trades  in 
occupier  of  land,  both  at  law  (i),  and  in  equity  (k),  in  ^^^5^^^ 
respect  of  nuisances  committed,  or  caused,  by  those  his  land. 
whom  he  brings  on  the  land,  at  any  rate  where  he 
licenses  the  acts  causing  the  nuisance.     The  land- 
lord may  not  usually  be  liable  where  a  nuisance  is 
caused  by  the  act  of  a  tenant,  yet,  if  the  act  is  one 
expressly  contemplated  in,  and  authorized  by,  the 
lease,  the  landlord  may  be  liable  for  any  injury  caused 
thereby  (/),  although  the  tenant,  if  sued,  might  have 
no  defence  to  the  action  (m). 

Covenants  not  to  carry  on  a  particular  trade,  or  Are  coven- 
in  restraint  of  trade  in  a  trading  locality,  are  not  ^^^ 
"  usual  covenants  "  (n);  whether  they  are  so  or  not,  J^es 
however,  is  a  question  of  fact  (o).   But  where  a  con-  <*  usual 
tract  for  a  lease  was  entered  into,  which  was  to  contain  ^°^®^' 
usual  covenants,  and  the  lessee  was  to  build,  and  not  " 
to  iise  the  premises  for  any  other  purpose  than  a  lessor  is 
glass  manufactory,  it  was  held  that  the  lessor  was  not  entitled  to 
entitled  to  the  insertion  of  an  affiimative  covenant  affirmative 
compelling  the  lessee  to  carry  on  this  business  {p).    ^''^^^  ' 

(A)  Doe  d.  Sheppard  r.  AUen,  3  Taunt  78  :  Doe  d.  Boscarcen  v. 
Jtfija,  4  Taunt.  735.  See  Gibton  v.  Doeff,  2  H.  &  N.  615  ;  27  L.  J. 
Ejl  37,  as  to  presumption  of  licence  uiuler  seal  after  twenty  years. 
8«e  Doe  d.  Ambler  v.  JVoodbridge,  9  B.  &  C.  376,  as  to  covenants 
against  trades  being  of  a  continuing  nature.  See  afUet  pu  IS,  et  seq.^ 
as  to  allowing  tenant  to  build  in  error. 

(O  Laughtr  v.  Pointery  5  B.  &  C.  647,  560  :  Quarman  v.  Burnett, 
«  M.  t  vv.  499  :  Rich  v.  Bcuterfleld,  4  C  B,  7^:^. 

(k)  WhiU  Y.  Jameion,  L.  B.  18  Eq.  303;  22  W.  R.  761. 

(/)  I/arris  v.  James,  45  L.  J.  Q.  B.  545. 

(m)   White  V.  Jameson,  supra  ;  Woodfall,  691. 

(h)  Hilbraham  v.  Livesey,  18  Beav.  206  :  Propert  v.  Parker^  8 
Myl.  k  K.  280  :    Fan  v.  Corpe,  3  Myl.  &  K.  269. 

(6)  Bennett  v.  Womack,  3  C.  &  P.  96  ;  7  B.  &  C.  627. 

(j>)  Doe  d.  Marquis  of  Bute  v.  Guest,  15  M.  h,  W.  160.     See  ante. 


210 


COVENANTS   RELATING   TO   BUILDING, 


Liability  of 

landlord 

uuder 

covenant 

not  to  let 

honaes 

adjoining 
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How  far 
user  with- 
out struc- 
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alteration 
is  sufficient 
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covenant 
against 
trades. 


A  covenant  by  a  lessor  not  to  let  any  house  in 
the  same  street  for  a  particular  business  will  not 
be  so  construed  as  to  oblige  him,  at  the  request  of 
the  lessee,  to  enforce  a  covenant,  by  another  lessee 
of  an  adjoining  house,  not  to  carry  on  such  business 
without  the  consent  of  the  lessor  (r).  Of  course, 
the  case  would  be  otherwise,  if  the  adjoining  house 
were  let  with  the  intention  of  allowing  the  prohibited 
business  to  be  carried  on.  Lord  Justice  Bramwell, 
when  referring  to  this  sort  of  case,  said  («)  : — "  If 
the  lessees  had  erected  buildings,  I  take  it  that  the 
plaintiff*'  (another  lessee),  "in  the  absence  of  any 
covenant  by  his  landlords  to  that  effect,  could  not 
call  on  the  landlords  to  enforce  against  the  lessees 
their  covenant  not  to  build." 

Where  there  was  a  proviso  in  a  lease  that  if  any 
of  the  adjoining  houses  of  the  lessor  should  be  con- 
verted into  a  shop,  the  lessee  might  convert  the 
demised  premises  to  a  similar  use  ;  and  one  of  the 
adjoining  houses  of  the  lessor  was  afterwards  let  to 
a  photographer,  who  exhibited  photogi'aphs  outside, 
and  used  tlie  ground-floor  room  for  the  exhibition 
of  photographs,  and  the  sale  of  album-cases  and 
frames,  the  door  being  kept  open  by  day ;  but  no 
alteration  was  made  in  the  building ;  it  appears  to 
have  been  the  opinion  of  the  Lords  Justices  that  a 
conversion  into  a  shop  might  be  effected  by  user, 
without  any  architectural  or  structural  alterations  of 
the  house,  and  that  there  had  been  'such  a  user  of 
the  house  for  the  sale  of  goods,  as  to  be  a  conversion 
into  a  shop  within  the  meaning  of  the  proviso  (t). 


p.  1 7,  as  to  how  covenants  to  be  inserted  in  building  lease  should  be 
included  in  the  agreement. 

(r)  Kemp  v.  Jiird,  L.  R.  6  Ch.  Div.  549  ;  aflf.  by  C.  A.,  Ibid. 
974  ;  46  L.  J.  Ch.  828;  37  L.  T.  63;  25  W.  R.  838.  The  words 
were  : — **  shall  not  demise,  or  let  any  or  either  of  the,  &c,'*  and  not  in 
the  usual  form  where  a  positive  restriction  on  the  use  of  the  premises 
is  intended  —that  is,  *'  that  the  said  B.,  his  heirs,  executors,  adminis- 
trators, and  assigns,  shall  not,  during  the  said  term  demise  or  let,  or 
penuit  any  of  the  said  messuages  or  tenements  to  be  demisefl  or  let,  &e.'^ 

(if)  Mnstfr  V.  Hansard,  L.  R.  4  Ch.  Div.  723. 

(0  WUhinton  v.  Rogers,  2  De  G.  J.  &  S.  62  ;  12  W.  R.  119,  284. 
See  £Lans  v.  Davis,  L.  R.  10  Ch.  Piv.  747. 
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If  a  building  has  been  erected  in  a  form  that  is  in  Ooreiuuits 
violation  of  a  covenant,  or  of  an  Act  of  Pailiament,  "*;^*  *** . 
the  Court  may  restrain  the  defendant  from  using  the  Taiion. 
building  (m)  ;  or,  as  has  ahready  been  seen  {jr)^  may 
compel  him  to  alter  the  elevation,  or  foim,  of  the 
building  so  as  to  be  in  conformity  with  tlie  terms  of 
the  covenant,  or  the  Act  of  Parliament,  as  the  case 
may  be  t^).     But  when  there  is  an  agi-eement  in  the 
first  instance,  and  there  are  several  houses  to  be 
built,  it  is  advisable,  in  the  interest  of  the  les^^or, 
that  a  clause  should  be  inserted  therein,  to  tlie  ellect 
that   the   lessor  should  not  be   bound  to  grant  a 
lease  of  any  part  of  the  land,  so  long  as  a  house 
is  standing  which  shall  not  have  been  erected  in 
conformity  with  the  provisions  of  the  agreement. 

It  should  here  be  observed  that  a  covenant,  on  the  Meaning  of 
part  of  the  lessee,  to  "  rebuild  "   a  house  on  the  «>^^^«iant 
site  of  the  demised  messuage,  which  he  covenants  buiuT 
to  pull  down,  will   not  involve  any  obligation   to 
erect   the  new   house  in   the  same  manner,  stvle 
and  shape,  or  with   the    same    elevation,    as   the 
old  building  (s).     If  it  is  intended,  therefore,  tliat 
the  bouse  should  be  rebuilt  in  tlie  same  style,  the 
covenant  should  be  so  framed  as  to  clearly  express 
this  agreement. 

In  order  to  ensure  the  erection  of  a  particular  Covenant 
class   of  houses   upon  a  building    estate,   a  cove-  ^  ^"^'^* 
nant  is  sometimes  inserted  that  the  lessee  shall  not  stipulated 
erect  houses  which  shall  be  of  a  less  yearly  letting  value. 
value  than  a  certain  sum,  or  which  shall  not  be  of 
a  stipulated  value  ;  and  the  difficulties,  in  the  way  of 
the  Court,  as  regards  enforcing  specific  performance 
of  such  covenants  have  already  been  considered  {a), 

(u)  Ward€n  of  Dover  Harbour  t.  Sovth-EasUm  By.  Co.y  9  Hare 
493. 

(z)  AnU^  p.  174,  et  teq.,  under  Specific  Performance.  s 

(jf)  Franl'lyu  v.  TuUm,  5  MaiJd.  4^)9  :  Coles  v.  Sims,  Kay,  56  ; 
5  De  G.  M.  &  G.  1  ;  23  L.  J.  Ch.  258.  See  iiandenoii  v.  CWker- 
mouth  Ry.  Co.^W  Beav.  497  :  t^tortr  r.  Great- Western  liy.  Cm.,  2 
Y.  k  C.  C.  C.  48  :  Child  v.  Douglas,  Kay,  5()0 ;  5  De  G.  .M.  &  G. 
739. 

(z)  Lew  T.  Innes,  4  De  G.  J.  &  S.  286. 

(a)  Ante,  p.  171,  et  teq. 
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A  similar  covenant  is  also  frequently  entered  into  by 
the  lessor,  for  the  protection  of  those  taking  building 
leases  of  part  of  the  estate.  A  covenant  to  the  effect 
that  private  houses  onl}^  of  a  certain  minimum 
value,  are  to  be  built  on  several  plots  of  land,  is  not 
broken  by  the  erection  on  one  of  them  of  a  stable 
with  a  bedroom  over  it,  of  such  dimensions,  and  in 
such  a  position,  that  it  would  still  be  possible  to 
build  a  house  of  the  stipulated  value  upon  the 
plot  (ft). 
Covenant  If  a  lessee  enter  into  a  covenant  to  complete 
^  ^'  certain  buildings,  "  under  the  direction  and  to  the 
buildings  Satisfaction  of  the  surveyor "  of  the  lessor,  the 
to  satisfac-  appointment  of  such  surveyor  is  a  condition  prece- 
^^^^'^J^  dent  to  the  performance  by  the  lessee  of  his  cove- 
nant  to  complete  the  buildings  (c).  Thus,  where  a 
lessee  covenanted  to  lay  out  a  given  sum  in  improv- 
ing the  demised  premises,  under  the  direction  and 
with  the  approbation  of  a  competent  surveyor,  to 
be  named  by  and  on  the  part  of  the  lessor ;  the 
appointment  of  a  surveyor  was  held  to  be  a  condi- 
tion precedent  to  the  lessee's  liability  to  expend 
that  sum ;  and  a  declaration  not  alleging  such 
appointment  to  have  taken  place  was  held  bad  (d). 
But,  however,  in  Jones  v.  Cannock  (e),  where  the  de- 
fendant covenanted  to  erect  certain  buildings  within 
eighteen  months  of  the  date  of  tlie  deed,  **the 
whole  of  which  were  to  be  left  to  the  superintendence 
of  the  plaintiff  and  the  defendant's  son  ;  *'  and  the 
breach  complained  of  was  that  the  defendant  had 
not  completed  the  buildings  in  accordance  with 
his  covenant ;  it  was  held  that  no  averment  that 
the  plaintiff  was  read}'^  and  willing  to  superintend 
the  erection  of  the  buUdings  was  necessary,  because 

(6)  RuueU  y.  Sober,  18  W.  R.  1021. 

(c)  See  anUf  p.  89,  et  aeq.,  as  to  the  approval  of  the  architect  or  mr- 
veTor  being  made  a  condition  precedent. 

*(f/)  Coombe  V.  Oreen,  2  D.  N.  S.  1028  ;  11  M.  &  W.  480  ;  12  L 
J.  Kx.  291  ;  See  Lawton  v.  Sutton,  9  M.  &  W.  795  :  Ifunt  v. 
BUhup,  8  Exch.  675 ;  22  L.  J.  Ex.  837 :  Uuni  v.  JtemnajU,  9  Exch. 
035  ;  23  L.  J.  Ex.  135. 

(c)  Jones  V.  Cannock,  3  H.  LOas.  700  ;  6  Exch.  713  ;  19  L  J.  Ex. 
871.    See  Dolman  v.  King,  i  Bing.  N.  G.  105  ;  S.  C.  5  Scott,  382. 
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the  covenant  to  erect  the  buildings  ^as  an  abso- 
lute covenant ;  and  the  clause  respecting  the  super- 
intendence mereh-  granted  the  liberty  for  the  parties 
to  superintend,  but  did  not  impose  any  duty,  so  as 
to  make  the  superintendence  a  condition  precedent 
or  concurrent.  And  this  decision  appears  to  give 
the  sounder  view  with  respect  to  covenants  of  this 
description  (/). 

The  law  with  respect  to  the  power  of  the  Court  Enforce- 
to  enforce  specific  performance  of  covenants  to  build  meat  of 

(/)  See  Wig9Hl  ▼.  Indigent  Blind  School  Corporation,  43  L.  T. 
21 S,  as  to  ooTenants  to  build  being  abeolate  or  conditional.     It  is  im- 
portani  in  reference  to  bnilding  leases,  and  building  contracts,  to  bear  Indepon- 
in  mind  the  general  rule  as  to  the  construction  of  covenants  depen-  ()ent  cove- 
dent  or  independent,  and  it  has  been  laid  down  as  foUows  : — **  There  nanta. 
are  three  kinds  of  covenants  :  1.  Such  as  are  called  mutual  and  in- 
dependent, where  either  party  may  recover  damages  from  the  other  for 
the  injury  he  may  have  received  by  a  breach  of  the  covenants  in  his  favour, 
and  where  it  is  no  excuse  for  the  defendant  to  allege  a  breach  of  the 
eovenants  on  the  part  of  the  plaintiff.     2.  There  are  covenants  which  Dependent 
are  conditions  and  dependent^  in  which  the  performance  of  one  depends  covenants. 
on  the  prior  performance  of  another,  and  therefore,  till  this  prior  con- 
dition is  performed,  the  other  party  is  not  liable  to  an  action  on  his 
eonenant.     3.  There  is  also  a  third   sort  of  covenants,  which  are  Concurrent 
mntaal  conditions  to  be  performed  at  the  same  time ;  and,  in  these,  covenants. 
if  one  party  was  ready,  and  offered  to  perform  his  part,  and  the  other 
negieeted,  or  refused  to  perform  his,  he  who  was  ready  and  offered  has 
folfiUcd  his  engagement,  and  may  maintain  an  action  for  the  default 
of  the  other ;  though  it  is  not  certain  that  either  is  obliged  to  do  the 
fir^st  act."     And  the  general  rule  of  construction  with  reference  to  these  Construe- 
distinctiona  is  stated  to  be  : — **  That  the  dependence  or  independence  ^qq 
of  covenants  was  to  be  collected  from  the  evident  sense  and  meaning 
cf  the  parties,  and  that,  however  transposed  they  might  be  in  the 
deed,  their  precedency  must  depend  on  the  order  of  time  in  which  the 
intent  of  the  transaction  requires  their  performance."     Per  Cur.  in 
KimgtUm  v.  Pruton^  cited  in  Jonet  v.  BarkUy,  2  Doug.  689  :  and  see 
Pordagt  v.   CoU,  1  Wms.  Saund.  320  {b)  :  notes  to  PeeUra  v.  Opie,  2 
Wms.   Saund.   352  :    notes  to  Cutter  v.   PoioeU,  2  Smith,  L.  0.  1. 
'*  The  role  has  been  established  by  a  long  series  of  decisions,  that  the 
qnestion,  whether  covenants  are  to  be  held  dependent  or  independent 
of  oach  other,  is  to  be  determined  by  the  intention  of  the  parties  as  it 
appears  on  the  instrument,  and  by  the  application  of  common  sense  to 
each  particular  case ;  to  which  intention,  when  once  discovered,  all 
technical  forms  of  expression  must  give  way."     Per  Cur.  in  Stavert  v. 
Curling,  3  Bing.  N.  C.  368  ;  Leake,  648.     It  is  a  general  rule  that 
coTenants  are  to  be  treated  as  independent  rather  than  as  conditions 
precedent,  especially  where  some  benefit  has  been  derived  by  the 
corenantor :  Newton  v.  Hmythiet^  3  H.  &  N.  843.     Where  a  covenant 
ii«  part  only  of  the  consideration  on  one  side  it  is  an  independent 
covenant,  and  not  a  condition  precedent :   Carpenter  v.    Creuwell 
4  Bing.  409. 
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covenants    has  already  been  considered  (j/),     A  covenant  by  a 
r  ud^^  ^  person  to  build  such  a  house  as  he  should  think  fit 
binds  him  to  nothing,  as  a  promise  cannot  be  con- 
ditional on  the  mere  will  of  the  promiser  Qi). 
Alteration       According  to  a  technical  rule  of  the  common  law, 
to  build*"*  that  a  contract  under  seal  cannot  be  rescinded,  or 
by  parol      altered,  before  the  time  of  performance  b}''  a  parol 
agreement,  agi'eement,  it  was   held  that  a  covenant  to   com- 
plete certain  houses  within  a  limited  time  was  not 
eflectively  altered  by  a  parol  agreement  extending 
the  time  (i).     So,  a  covenant  in  a  lease  to  build 
certain  buildings  during  the  term  was  held  not  to 
be  discharged  by  a  verbal  request  not  to  commence 
the  building  until  requested  (i).     But,  in  equity,  a 
valid  parol  agreement  would   formerly  have  been 
good  ground  for  an  injunction  to  restrain  an  action 
upon  the  original  deed  ;  and  now,  under  the  Judica- 
ture Acts,  tlie  above  rule  of  the  common  law  has 
been  practically  superseded. 
Penal  It    is    not   unusual  in   building   leases   to   find 

failifre  to''  increased  (or  what  are  sometimes  termed  penal), 
build  rents  reserved  or  made  payable  for  a  departure 
according  from  a  prescribed  course  of  building  covenanted  to 
be  observed  by  the  lessee.  In  these  cases,  the  sum 
reserved  is  regarded,  not  as  a  penalty  (Z),  but  as 
the  amount  fixed  by  the  parties  as  a  satisfaction 
for  a  breach  {m) ;  and  the  right  to  the  additional 
rent,  nomine  pocnce,  is  not  waived  by  the  acceptance, 
witli  a  knowledge  of  the  breach,  of  the  principal 
rent  reserved,  up  to  and  inclusive  of  a  period 
covering  the  time  of  such  alleged  breach  (n). 

{g)  Aiitft  Chap.  XVI.  ;  and  see  ante.  Chap.  XL,  as  to  corenants 
and  agreements  to  build  within  a  fixed  time. 

Ih)  Roiker  v.  Williams,  L.  R.  20  Bq.  210  ;  44  L.  J.  Ch.  419. 

(i)  Littler  v.  Holland,  3  T.  R.  590.     See  Chap.  XL 

{k)  Cordtcent  v.  JfurU,  8  Taunt.  696. 

(I)  But  see  Bume  y.  Madden,  Lloyd  k  Goo.  tomp.  Plunkei,  C,  493. 
As  to  a  building  lease  not  being  chargeable  with  duty  in  respect  of 
penal  rent,  hee  Stamp  Act,  1870,  33  &  34  Vict.  s.  98. 

(m)  See  ante,  p.  127,  et  ieq.,  as  to  the  difference  between  a  penalty 
and  liquidated  damages  in  building  contracts. 

(n)  Denton  v.  Richmond,  1  C.  &  M.  734  ;  S.  C.  3  Tyrw.  630.  Sec 
post,  p.  216,  et  jre$. 


to  cove 
nant 
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And  where  an  increased  rent  was  reserved  bj  way 
of  liquidated  damages,  the  same  construction  pre- 
vailed in  Equity  (o) ;  although  relief  was  given 
against  penalties,  from  which  these  eases  are  dis- 
tinguishable. And  an  injunction  will  not  be  granted 
to  restrain  the  lessee  from  committing  the  breach  of 
covenant  in  respect  of  which  the  increased  rent 
beci)mes  payable  (r). 

But  these  cases,  where  an  increased  rent  is  re-  Distinction 
served  upon  a  breach  of  a  covenant  to  build  in  a  ^^][f*°  ^^^^ 
prescribed   manner,   must    be    distinguished   from  and  sums 
building  leases  where  by  a  covenant  a  fixed  sum  is  made  pay- 
made  payable  upon  a  breach,  whether  as  hquidated  ***^®  ,^ 
damages  or  as  a  penalty ;  for,  as  stated  in  a  former  liquidated 
chapter  (s).  Equity  will,  in  the   latter  case,  not-  damages, 
withstanding   the   covenant  to   pay   a   fixed   sum,  j"  l>«»i<l»'^ 
enforce    the    covenant  not   to   build,    or    do    any 
other   act,  by  specific   performance  or  injunction, 
where  such  remedy  is  appropriate ;  unless  it  appears 
to  have  been  the  intention  that  the  act  might  be 
done  upon  payment  of  the  money.     Where,  there- 
fore,   an   agreement  for    the   sale   of    a   piece    of 
laud  contained  a  clause  that   no   building   should 
be  erected  beyond  a  stated  line,  and  a  covenant 
that  for  breach  of  any  of  the  stipulations  a  fixed 
sum  should  be  paid  for  liquidated  damages,  the  Court 
granted  an  injunction  to  restrain  building  in  breach 
of  the  agreement  (f).     So,  where  a  lease  contained 
a  covenant  not  to  carry  on  a  certain  trade,  under  a 
penalty  of  a  certain  sum  per  month,  aud  of  forfeiture 
of  the  lease,  an  injunction  was  granted  to  restrain  a 
breach  of  the  covenant  (ti). 

(o)  Woodvard  r.  Oylts,  2  Vern.  119  :  Rolfe  r.  Peterson^  6  Bro. 
P.  C.  436  :  Aylet  v.  Dodd,  2  Atk.  238—9  :  Benson  v.  Gibson^  3  Atk. 
395—6  :  Lowe  r.  Peera,  4  Burr.  2225,  2228  ;  Birch  ▼.  Stephenton, 

3  Taunt.  469,  473 — 4  :  Denton  v.  .Richmond^  supra. 

(r)  Woodward  t.  Gy^^  supra:  Forbes  v.  Cani«y,  Wallis,  by 
Ljne,  38. 

(s)  ?ee  anUj  p.  181,  et  mq.,  under  "Penalties  and  Liquidated 
Damag^es." 

(I;  Ccies  V,  Sims,  5  De  G.  M.  &  G.  1  ;  23  L.  J.  Ch.  258. 

(v)  Barrrt  v.  BUtf/rare,  5  YeB.  555.     See  Jones  r.  Heavens,  L.  R. 

4  Ch.  Div.  636. 
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When  a  person  seeks  the  aid  of  the  Court  to 
restrain  the  breach  of  a  covenant,  he  must  be  able  to 
show  that  he  comes  with  clean  hands,  and  that  his 
own  dealings  in  the  matter  have  been  fair  and  con- 
sistent with  equity ;  as,  upon  an  application  for  an 
injunction,  his  general  conduct  in  respect  of  the 
transaction  in  question  will  be  taken  into  considera- 
tion (x).  And,  where  it  is  evident  that  no  real 
damage  is  likely  to  be  sustained,  or  where  the 
circumstances  which  were  contemplated  when  the 
covenant  was  entered  into  no  longer  exist,  an  ap- 
plication for  an  injunction  will,  in  general,  be  refused. 
If  the  party  has,  by  his  own  conduct,  brought  about 
the  state  of  things  of  which  he  complains,  or  has 
put  himself  in  the  wrong,  he  cannot  obtain  the 
assistance  of  the  Court  (y).  Delay,  or  acquiescence, 
may  disentitle  a  paily  to  relief,  and  he  must  sliow 
that  he  has  used  diligence  in  making  the  applica- 
tion (z).  Thus,  where  a  conveyance  in  fee  had  been 
made  of  certain  lands  in  the  city  of  London,  and 
die  feoffee  covenanted  not  to  use  the  land  in  a  par- 
ticular manner,  w4th  a  view  to  the  more  ample 
enjoyment  of  the  adjoining  lands  by  the  feoffor ;  and 
afterwards,  by  the  voluntar}*  acts  of  the  feoffor,  and 
tliose  claiming  under  him,  the  character  and  con- 
dition of  the  adjoining  lands  had  been  so  greatly 
altered,  that  the  contemplated  benefits  were  en- 
tirely gone ;  the  Court  refused  to  interfere  to 
compel  specific  performance  by  injunction,  and  left 
tlie  party  to  his  remed}'  at  law  on  the  covenant  (a). 


(ar)  Barret  y.  Blagravty  6  Yes.  105  :  Bateman  v.  Bammy,  San.  k 
Sc.  459  :  Oibton  v.  GoUhmid,  5  De  G.  M.  &  G.  757,  765.     8ee  St^ 
T.  Caudl,  2  Jur.  N.  S.  348  :  Maythomey.  Palmer,  11  Jur.  N.  S. 
230. 

{y)  Uoyd  y.  London,  Chatham,  and  Dover  By.  Co.,  2  De  Q.  J.  & 
S.  568  :  Dutton  y.  Fumiu,  35  L.  J.  Ch.  463. 

(z)  Stocker  v.  Wedderbum,  3  K.  &  J.  393,  405  ;  26  L.  J.  Ch. 
713  :  Poirell  v.  AUarton,  4  L.  J.  Ch.  N.  8.  91. 

(a)  Duke  of  Bedford  y.  Trustees  of  Briti*h  Museum,  2  Myl.  k  K. 
652  ;  S.  C.  2  L.  J.  (N.  S.)  Ch.  129  :  Jackson  v.  Fenwick,  21  L.  T. 
223 :  comp.  Kemp  y.  Sober,  1  Sim.  N.  S.  517  :  Johnstone  y.  BaU, 
2  K.  fc  J.  414  :  25  L.  J.  Ch.  462  :  WeUern  y.  AfcDermoU,  L.  R.  1 
£q.  499  ;  L.  R.  2  Ch.  72. 
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[ 

So,  where  the  leases  of  an  estate  contained 
covenants  by  the  lessees  which  were  intended  to  be 
for  the  general  benefit  of  the  property, — e.g.  a 
covenant  to  build  houses  in  a  row  of  a  similar 
character ; — and  the  landlord  waived  the  covenant 
with  some  of  the  tenants,  the  Court  would  not  in- 
terfere to  prevent   a  similar  infringement   of  the 

^  covenants  by  the  others  (fc).  And  where,  on  the 
sale  of  a  building  estate  in  lots  for  the  erection  of  a 
succession  of  detached  houses,  at  a  certain  uniform 
distance  from  the  road,  and  also  of  a  uniform 
character,  the  purchasers  entered  into  restrictive 
covenants  with  the  vendor,  and  also  inter  se,  to 
build  only  in  such  specified  manner,  and  the  vendor 

',  ])ermitted,  without  interference,  material  breaches 
of  the  covenants  to  be  committed  by  some  of  the 
purchasers,  it  was  held  that  he  could  not  enforce 
them  against  a  purchaser  who  bought  after  the 
breaches  had  been  committed ;  and  the  fact  that  the 
covenant  was  not  only  a  covenant  by  each  purchaser 
with  the  vendor,  but  also  a  covenant  by  each  pur- 
chaser with  all  the  others  was  not  considered 
material  (c).     But  a   distinction   must  be    drawn, 

*  where  the  covenant  is  only  for  the  benefit  of  each 
tenant,  and  not  one  for  the  benefit  of  all  the  other 
tenants,  though  entered  into  by  the  lessor  with  all 
fais  tenants  {d),  or  if  it  is  left  to  the  lessor  himself 
to  determine  what  tenant  shall  be  relieved  from 
the  obligations  of  the  covenant  (e). 

The  fact  that  the  plaintiff  did  not  interfere  to  Acquies- 

»prevent  a  small  and  limited  breach  of  a  restrictive  ^^  *°  ^ 
covenant,  in  a  building  lease,  does  not  conclude  him  limited 

'  for  all  time  in  respect  of  a  wider  and  more  important  breaches. 

)  {b)  Roper  Y.  WiUtams,  Turn.  &  B.  18  :  ChUd  v.  Douglat,  5  De  G.  M 
A  G.  739 ;  Kay,  572 ;  2  Jar.  N.  S.  950,  952.  See  Schreiber  ▼. 
Crftd,  10  Sim.  9  :  Whatman  y,  Oihmn,  9  Sim.  196  :  oomp.  £attioood 
T.  Lerer,  83  L.  J.  Ch.  855  ;  12  W.  B.  195  ;  where  it  was  held  that  a 
jiUaiitiir,  tbongh  barred  by  acquiescence  or  otherwise  from  his  remedy 
%y  injunction,  may  obtain  damages  onder  Lord  Cairns'  Act ;  see  ante, 
p.  177  :  Mitchell  t.  Steward,  L.  B.  1  Bq.  541  :  Western  r.  McDermoU, 
tuprcu 

{c)  Peek  V.  Matthews,  L.  B.  8  Eq.  515. 

(d)  Patdking  t.  Ihtbbim,  Kay,  1. 

(e)  Scarubriek  y.  Tunhridge,  3  Eq.  Bep.  243. 
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breach  (/).  And,  if  there  is  a  substantial  breach 
in  contravention  of  the  covenant,  acquiescence,  or 
even  participation,  in  trivial  breaches,  will  not, 
alone,  deprive  the  person  injured  of  his  remedy, 
or  warrant  a  subsequent  extension  of  them  to  an 
extent  productive  of  serious  damage  (g).  Thus, 
an  injunction  was  granted,  at  the  suit  of  the  owner 
of  one  house,  restraining  a  breach  of  the  building 
covenants, — where  each  of  several  owners  of  houses 
in  a  row  had  entered  into  restrictive  covenants  as  to 
building  and  planting  trees  in  the  gardens, — notwith- 
standing that  the  plaintiff  and  the  other  owners  had 
committed  small  breaches  of  the  covenant  as  to 
planting,  which  had  not  been  interfered  with  (h). 
And,  again,  where  restrictive  covenants  were  entered 
into  by  all  the  purchasers  of  an  estate,  laid  out  for 
building  purposes,  not  to  use  the  houses  otherwise 
than  as  private  residences,  and  the  vendor  had 
given  permission  to  one  of  the  purchasers  to  open 
a  school  in  his  house,  which  was  capable  of  accom- 
modating about  eighteen  boys,  it  was  held  that  tliii; 
was  not  a  waiver  of  the  covenant  as  to  another  pur- 
chaser, whose  house  was  at  some  distance,  so  as  to 
enable  him  to  erect  a  building  to  be  used  for  the 
education  and  lodging  of  100  girls,  in  connection 
with  a  charitable  institution  (t). 

(/)  Per  Pry,  J.,  Richards  v.  JUvitt,  L.  R.  7  Ch.  Dir.  224,  wheii 
there  was  a  corenant  against  public-hoiues,  &c. 

(g)  "  It  is  impossible  to  contend  that,  because  a  man  has  acquiesced 
in  the  erection  of  certain  works  which  have  produced  little  or  no  injuiyi 
he  is  not  afterwards  to  have  anj  remedy,  if  bj  the  increase  of  the  worl 
at  a  subsequent  period  he  sustains  a  serious  injury.  ...  I  am  nnab 
to  accede  to  the  argumeut  that  he  must  be  held  to  have  foreseen 
assented,  as  a  probable  consequence,  to  the  great  and  injurious  additioi 
which  hiiTe  been  made  to  the  works.  He  assented,  it  is  true,  to  w 
was  done  and  the  consequences  flowing  necessarily  therefrom,  but 
further.  Those  cases  must  be  distinguished  where  the  consequences 
the  act  assented  to  are  obvious  and  plain,  and  others  where  they  i 
necessarily  doubtful/' per  Lord  Romilly,  M.R.,  in  Bankart  ▼.  /I(mg> 

tan,  27  Beav.  430. 

{h)  Western  v.  McDermott,  L.  R.  1  Eq.  499  ;  affirmed  76.  2  Ch.  A 
72  ;  36  L.  J.  Ch.  76.  It  was  held  that  the  plaintiff  might  obtain  reli 
without  bringing  the  other  owners  before  the  Court ;  see  post^  pp.  224 
225.  See  Eadwood  v.  Lever,  supra  ;  Thompson  v.  BdkewiU,  11  Jul 
N.  S.  732. 

(t)  German  v.    Cliajma%  L.  R.  7  Ch.  Div.   271 ;  disUngaishi]i| 
R^  V.  WiUiams,  Turn.  &  R.  18. 
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The  distiiiction  between  the  cases  on  this  sabject 
is  clearly  set  oat  in  the  judgments  of  the  case  just 
cited.  *  *  It  would  be  sr  monstrous  thing, ' '  said  James, 
L  J.  (i),  ''  if  it  were  the  rule  of  this  Court  that,  upon 
such  an  estate  as  the  Westminster  estate  in  London, 
every  one  of  the  houses  in  Belgrave  Square,  and 
Eaton  Square,  is  freed  from  any  restrictive  covenant 
of  this  kind  because,  in  some  remote  alley  or  back 
street  upon  the  same  estate,  somebody  or  other  has 
been  permitted  to  do  something  which  is  prohibited 
by  his  covenants.  It  can  never  be  the  meaningof  those 
cases  ({)  that  such  a  conclusion  should  be  arrived  at. 
The  principle,  no  doubt,  is  that  which  is  expressed  in 
Peek  V.  Matthews  (m),  which  shows  exactly  upon 
what  ground  these  cases  proceeded,  and  which  in  that 
respect  was  perfectly  right.  The  Vice-Chancellor, 
in  that  case,  in  giving  judgment,  says  :  '  In  Roper 
V.  Williams  (n),  the  Court,  in  considering  whether  it 
would  grant  specific  performance  of  a  covenant  of 
this  description,  which  is  framed  only  to  provide 
uniformity  in  the  mode  of  building,  so  that  the  en- 
joyment which  springs  from  regularity  in  a  series 
of  dwellings  may  be  preserved,  held  that  he  who 
seeks  to  enforce  a  covenant  of  this  kind  must  suffer 
no  such  breach  of  the  stipulation  as  will  frustrate  all 
the  benefit  that  would  otherwise  accrue  to  the  other 
parties  to  the  agreement.'  ....  That  is  very 
different  from  the  present  case,  where  the  plaintiff 
says  that  in  one  particular  spot  far  away  from  this 
place,  and  not  interfering  at  all  with  the  general 
scheme^  he  has,  under  particular  circumstances,  al- 
lowed a  waiver  of  the  covenant." 

The  principle,  therefore,  as  to  acquiescence  will  not  Degree  of 
be  carried  so  far  as  to  hold  a  man  who  has  permitted  ^c^i'^^^s- 
one  infidngement  of  a  covenant  bound  to  permit  delay, 


k)  Ibid.,  278. 

d)  Referring  to  Jioper  y.  WiUiasns,  supra ;  and  Duke  of  Bedford 
T.  Truatees  of  tke  Brkith  Museum,  2  Myl.  &  E.  552 ;  8.  C.  2  L.  J. 
fvr    fi  1  QW   129 

(m)  Peek  r.  MaUhews,  L.  &  3  Eq.  515,  517.     See  WUkinwn  r. 
JUffer$,  2  De  a.  J.  &  S.  62  ;  12  W.  B.  119,  284. 
(m)  Supra, 

L  2 


2£0 


COVENANTS   RELATING   TO   BUILDING, 


— where 
there  is  a 
covenant 
to  submit 
plans  for 
approval 
previous  to 
building. 


another  (o).  If,  under  a  building  scheme  for  the 
benefit  of  several  persons,  the  property  has  become 
entirely,  or  so  substantially,  changed  as  that  the 
character  of  the  neighbourhood  has  been  altered,  and 
the  whole  object  for  which  the  covenant  was  originally 
entered  into  must  be  considered  to  be  at  an  end,  the 
covenantee  cannot  obtain  the  aid  of  the  Court ;  but, 
under  other  circumstances,  the  degree  of  acquies- 
cence which  will  be  a  sufficient  bar  to  relief  must, 
in  each  case,  depend  upon  the  nature  of  the  breach. 
Thus,  where  the  covenant  was  not  to  use  the 
house  '^  as  a  public-house,'*  and  the  breach  was 
manifest,  a  delay  of  nearly  six  months  did  not 
deprive  the  vendor  of  his  relief;  but  there  were 
special  circumstances  connected  with  this  case  {p). 
And  where  the  plaintiff  had  the  right  to  2)revent  the 
party  from  electing  buildings  upon  his  own  land,  in 
consequence  of  the  covenants  of  his  grantor  with 
the  grantor  of  the  plaintiff;  and  he  gave  notice  of 
such  right  and  of  an  intention  to  enforce  it,  before 
any  expense  was  incurred,  and  followed  such  notice 
by  a  bill  for  an  injunction,  although  not  filed  till 
four  months  afterwards,  he  was  not  estopped  by  his 
delay,  as  it  appeared  that  the  plaintiff  could  not 
sooner  establishi  his  right  to  restrain  the  party  irom 
building  (r). 

Again,  in  Kilbey  v.  HavUand  (»),  the  purchaser 
of  a  plot  of  land,  portion  of  an  estate  sold  in  build- 
ing lots,  covenanted  with  the  vendors,  that  plans  of 
any  buildings  to  be  erected  by  him  should  be  sub- 
mitted to  the  vendors,  and  that  no  building  should 
be  erected,  the  plan  of  which  had  not  been  ap- 
proved. On  23  June,  he,  without  submitting  a  plw, 
began  to  erect  buildings,  the  plan  of  which  would 
not  have  been  approved,  had  it  been  submitted,  and 
proceeded  rapidly  with  the  work.     Bemonstrances 

(o)  Lloyd  Y.  London,  Chatham,  and  Dover  Ry.,  2  Dd  G.  J.  & 
S.  568. 

( jp)  Mitchell  V.  Steward,  L.  R.  1  Eq.  543. 

(r)  C6U»  V.  Siina,  5  De  Q.  H.  &  G  1  ;  23  L.  J.  Oh.  258. 

(<)  KUbey  t.  HavUand,  24  U  T.  353  ;  19  W.  R.  698.  See  anUy 
Cbap.IX.  as  to  contracts  conditioned  upon  the  approval  of  the  landowner. 
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were  made^  and  notices  served  on  him  during  Jnly 
and  August,  and,  on  8rd  of  September,  the  vendors 
filed  a  bill  on  behalf  of  themselves  and  all  other 
persons  entitled  to  the  benefit  of  the  covenant, 
except  the  defendant,  to  restrain  him  from  proceed- 
ing with  the  house,  and  to  compel  him  to  pull  down 
what  he  had  already  erected.  It  was  held  that  there 
had  been  no  improper  delay ;  and  that  the  erection 
of  a  temporary  hovel,  on  another  part  of  the  estate, 
which  had  not  been  interfered  with,  was  not  a 
waiver  of  the  covenant ;  but  a  mandatory  injunction 
was  refused,  and  the  defendant  was  ordered  to  pay 
damages  for  the  breach  of  covenant,  and  the  costs 
of  the  suit. 

Where,  however,  the  breach  of  covenant  is  of  a 
direct  and  substantial  character,  such  as  the  erec- 
tion of  a  new  building,  a  structural  or  architectural 
alteration  of  an  extensive  character,  or  the  carrying 
on  of  an  obnoxious  trade,  a  shorter  delay  will,  under 
certain  circumstances,  bar  the  plaintiff's  title  to 
relief,  and  preclude  him  from  obtaining  the  assistance 
to  which  he  would  otherwise  have  been  entitled. 

As  may  be  seen  from  the  foregoing  decisions,  the  Whether 
Court  will  rarely  interfere  to  pull  down  a  building  Cotirt  will 
which  has  been  erected  without  complaint.    In  one  ?^T. 
case,   however,   a  building   was  removed,   though  b^pt,jifi 
no  complaint  was  made  until  after  it  was  com-  down. 
pleted  ;  but  it  should  be  observed  that  the  build- 
ing was  of  such  a  nature  as  to  be  easily  altered, 
and  no  idea  of  the  damage  could  have  been  formed 
until  it  was  completed  (t).     And  Thesiger,  L.J.,  in 
Gaskin  v.  Balls  (ti)  said : — "  Baxter  v.  Bmver  was 
a  very  special  case — just  one  of  those  exceptions 
which  prove  the  rule  in  non  exceptis.'*    In  the  case 


(«)  Baxter  t.  Boicer,  23  W.  R.  805.  See  per  Malins,  V.-C,  in 
BirmwHffkam  Joint-Stoek  Co.  y.  Lea,  36  L.  T.  (N.  S.)  847.  See  Durell 
T.  Priidkard,  L.  R.  1  Eq.  244  :  Lady  Stanley  of  Alderley  t.  Earl  of 
Shrewtbury,  L.  R.  19  £q.  616,  a  case  of  ancient  lights,  where  a  man- 
datoiy  injonction  could  not  be  granted,  bat  an  inquiry  as  to  damages 
wa«  directed,  thoogh  not  prayed  by  the  bill :  HackeU  y.  Bait9f  L.  R. 
20  Bq.  494. 

(v)  OoMkin  Y.  BaXU,  L.  R.  13  Ch.  Diy.  329. 
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just  cited,  an  estate  was  laid  out  for  building,  and 
sold  in  lots,  and,  at  the  time  when  the  defendant 
purchased  his  land,  there  were  standing  on  it  build- 
ings erected  in  breach  of  a  covenant  not  to  build 
beyond  a  certain  line,  of  the  erection  of  which  no 
one  had  complained  at  the  time.  He  took  the  land 
with  notice  of  the  covenant,  and  proceeded  to  erect 
fresh  buildings.  The  plaintiff  wrote  to  complain, 
but  the  defendant  completed  the  building,  which  was 
finished  on  the  day  on  which  the  plaintiff  commenced 
the  action.  It  was  held  that  a  mandatory  injunc- 
tion could  not  be  granted  as  to  the  buildings  allowed 
to  remain  five  years  without  complaint,  but  must  be 
confined  to  buildings  erected  since  the  defendant 
acquired  his  title  (x) ;  nor  could  damages  be  given, 
as  the  deed  of  covenant  expressly  provided  that  no 
one  should  be  personally  liable  in  respect  of  breaches 
not  committed  during  the  period  of  his  own  pos- 
session (y).  But  a  defendant,  who  had,  after  express 
notice,  erected  a  porch  in  breach  of  a  covenant 
entered  into  by  him,  was,  upon  interlocutory  motion, 
ordered  to  remove  the  same,  although  it  had  been 
completed  before  the  filing  of  the  bill  (z). 

It  may  be  here  observed  that  where  a  lessee 
covenanted  to  build  certain  additional  houses,  to 
keep  in  repair  the  houses  built  and  to  be  built, 
and  at  the  end  of  the  teim  to  deliver  them  up 
to    the   lessor;    and  there   was  a  proviso  for  re- 

(x)  Ooikin  v.  Balls,  L.  £.  13  Ch.  Div.  324.  The  Judicature  Act, 
1873,  B.  26,  Bub-B.  8,  has  not  altered  the  principles  on  which  the 
Court  acts  in  granting  injunctions  in  this  class  of  cases.  Ibid.,  329, 
per  Theaiger,  L.  J.  See  Krehl  v.  BurrtU,  L.  K.  7  Ch.  Div.  651  j  11 
Ch.  Div.  146  :  Evant  v.  Davit,  L.  R.  10  Ch.  Diy.  747  :  FvUwood 
T.  PuUvoood,  L.  R.  9  Ch.  Dir.  176  :  Senior  v.  Pawson,  L.  R.  3  Bq. 
330.  See  as  to  the  effect  of  the  Judicature  Act  upon  the  power  of 
granting  injunctions  generally,  £ed<low  v.  Beddow,  L.  R.  9  Ch.  Div. 
89  :  Day  v.  Brovonrigg,  L.  R.  10  Ch.  Div.  294  :  Tlumas  v.  WUliavu, 
L.  R.  14  Ch.  Div.  864  ;  49  L.  J.  Ch.  606  ;  43  L.  T.  91  ;  28  W.  R.  988. 
Comp.  Dicks  v.  Brooks,  L.  R.  16  Ch.  Div.  at  p.  26,  sed  qucare, 

(y)  Ibid.    See  as  to  the  power  of  the  Court  to  award  damages  under 
Lord  Cairns'  Act,  21  &  22  Vict  s.  2  ;  and  under  tlie  Judicature  Act, 
afite,  pp.  177,  178  :  and  see  Fritz  v.  Hobson,  L.  R.  14  Ch.  Div.  642 ; 
49  L.  J.  Ch.  321  ;  42  L.  T.  226  ;  28  W.  R.  459,  as  to  damages  afte 
writ  under  the  Act. 

(2)  Morris  v.  Grant,  24  W.  R.  66. 
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entry ;    but  the  additional  houses  were  not  built^  waiver  of 
and  for  fortj-six  years  the  lessor  received  the  rent,  ^^^^jJ! 
and  thus  waived  the  obligation  to  build ;  it  was  held 
that  the  covenant  to  deliver  up   extended   to  the 
additional  houses,  as  well  as  to  the  houses  built  at 
the  date  of  the  demise  (a). 

A  short  acquiescence  may  induce  the  Court  not  Aoquies- 
to  interfere  ex  parte.     A  longer  acquiescence  may,  ^^^  ^ 
under  the  circumstances,  throw  serious  doubt  upon  an^intwlo- 
the  right  of  the  plaintiff,  and  induce  the  Court  not  cutoiy  in- 
to interfere  by  interlocutory  order,  even  when  applied  j^ction. 
for  on  notice  (h) ;  but,  in  general,  the  principles  of  the 
Court  are  equally  applicable  to  the  cases  of  applica- 
tions for  perpetual  or  for  interlocutory  injunctions. 
The  reason  for  the  distinction,  as  to  tfie  degree  of 
acquiescence  required  by  the  Court  in  interlocutory 
applications  and  at  the  hearing,  is  that  in  the  former 
the  Court  does  not  conclude  a  right,  but  merely 
refuses  to  interfere  summarily  in  favour  of  a  party 
who  has  shown  delay  in  making  the  application ;  but, 
at  the  hearing  of  the  cause,  the  Court  decides  upon 
the  right  of  parties,  and  the  dismissal  of  the  action 
upon    the   ground   of  acquiescence   amounts   to   a 
decision  that  a  right  which  has  at  one  time  existed 
is  absolutely  extinguished  (c). 

So  long  as  matters  remain  in  statu  quo,  delay  in  Delay. 
taking  proceedings  is  not  material  (d) ;  but  delay 
may  be  sufficient  to  induce  the  Court  not  to  inter- 
fere   by  interlocutory   order,  though  it   may   not 
amount  to  proof  of  acquiescence  (e). 

An  injunction  maj'  be  made  perpetual  on  motion  Perpetual 
by  consent  {/) ;  but  otherwise  it  will  not  be  granted  injunction. 
before  the  hearing  {g). 

(a)  NottaiUe  t.  Plight,  7  Bear.  521. 

(b)  Per  Lord  Langdale,  M.R. ,  in  Ow'don  t.  ChdUnham  Ry,  Co.,  5 
Bear.  233  ;  see  ibis  case  as  to  when  acquiescence  is  used  as  an  align- 
ment in  support  of  a  demurrer. 

(r)  Patching  y.  DubibitUf  Kay,  11 ;  Imperial  Ocu  Go.  r.  Broadbeni, 
7  H.  L.  611  :  Putting  y.  Lonclon,  Chatham,  and  Dover  Ry.  Co.,  33 
1^  J.  Ch.  505  :  Johiaon  y.  WyaU,  2  De  G.  J.  k  S.  18,  25. 

(d)  Rochdale  Canal  Co,  y.  King,  2  Sim.  N.  S.  78. 

(e)  Au.'Gen.  y.  Sheffidd  Gas  Co.,  3  De  a.  M.  k  G.  304. 
(/)  Aforrdl  r.  Pearton,  12  Beav.  284. 

(^)  D(^f  Y.  Snee,  3  V.  &  B.  171. 
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'— ^ —  -  - 

WheUker         It  must  be  dear  that  there  is  no  appreciable  or, 
be^i^oMd  ^*  ^^  events,  no   substantial  damage,  before  the 
in  cases  o!  Court  wiU,  merely  on  the  ground  of  the  smallness 
trivial        of  the  damage,  withhold  its  hand  from  enforcing  the 
dwnage.     covenants  {K).    The  Court  will,  though  the  acts  may 
be  beneficial,  restrain  a  violation  of  a  deliberate  en- 
gagement (i)  ;  and  in  the  case  of  an  infringement  of 
a  covenant  by  using  premises  as  a  school,  it  was 
observed  that  *'  the  feeling  of  anxiety  is  damage  "  (fc). 
In  County       Although  the  damage  sustained  by  the  breach  of 
Court  no     a  Covenant  of   this  class   is  merely  nominal,  the 
injumJion  V^^^^  ^^  ^^^  County  Courts  to  issue  orders  in  the 
although     nature  of  injunctions  is  confined  to  cases  where  an 
damage      injunction  is  requisite  for  granting  relief  under  their 
toYial.       other    heads   of    equitable  juiisdiction ;    and  the 
application  must  therefore  be  made  to  the  High 
Court  (I). 
Release  of       A  lessor,  it  would  appear,  cannot  efiectually  re- 
rostnctive  lease  restrictive  covenants  in  building  leases  to  the 
by  lessor,    prejudice  of  intermediate  lessees  of  other  parts  of 
a  building  estate ;  and,  consequently,  it  follows  that 
such  a  release  cannot  be  made  to  the  prejudice  of 
prior  lessees  who  have  stipulated  for  the  insertion 
of  the  restrictive  covenants  in  future  leases  (in). 
Parties  to       If  the  original  covenantor  has  parted  with  all 
aa  action     interest  in  the  property,  and  is  not  in  any  way  in 
^^^  of    f^^l^i  li6  is  not  a  proper  party  to  an  action  to  restrain 
covenants    an  assignee  of  the  lease  from  violating  a  restrictive 
restricting  covenant  as  to  building  in  the  lease  (n).     When  pro- 
^Jfjg°    perty  vested  in  trustees  has  been   sold   in  plots 

(k)  Per  Turner,  L  J.,  in  Lloyd  v.  London,  Chatham,  and  Darrr 
By.  Co.,  2  De  G.  J.  &  S.  680  :  see  WuUm  v.  McDermOt.  L.  R.  1 
Eq.  499.  In  Johnstone  y.  Hall,  2  K.  &  J.  414,  relief  was  refused  to 
a  remainderman,  no  special  damage  being  prored. 

(i)  Dickenson  v.  Grand  Junction  Canal  Co.,  15  Beav.  260  :  Tipping 
T.  Echerdey,  2  Kay  k  J.  264. 

{k)  Kemp  v.  Sober,  1  Sim.  N.  S.  520. 

(1)  See  28  &  29  Vict  c.  99,  s.  1. 

(w)  Dart,  V.  &  P.  (4th  ed.)  708.  See  anU,  p.  217.  ChOd  t. 
Dovghu,  5  De  G.  M.  &  G.  739  ;  Kay,  572 ;  2  Jur.  N.  S.  950,  952. 
Oomp.  Kealet  v.  Lyon,  L.  R.  4  Ch.  App.  218  ;  and  see|x»t(,  p.  248, 
et  9eq. ,  for  the  doctrine  of  equity  as  to  notice  of  restrietiye  covenants. 

(«)  Scaritbrick  v.  Tunlridrje,  3  Eq.  R.  243  :  CUmenU  v.  Wellet, 
L.  R.  1  Bq.  200. 


ASD   THEIR    ENFORCEMENT.  225 

for  building,  subject  to  restrietiye  covenants,  the 
trostees  must  be  made  parties  to  an  action  to  enforce 
these  covenants;  and  the  remaining  purchasers 
should  also  be  represented  on  the  record  (o).  One 
only  of  several  persons,  entitled  to  relief  from  a  breach 
of  such  covenants,  may  maintain  the  action,  and 
the  others  are  not  necessary  parties  to  the  same  (p). 
Under  the  Judicature  Acts  (r),  where  there  are 
numerous  parties  having  the  same  interest  in  one 
action,  one  or  more  of  such  parties  may  sue  or  be 
sued,  or  may  be  authorized  by  the  Court  to  defend 
in  such  action  on  behalf,  or  for  the  benefit,  of  all 
parties  so  interested. 

It  has  been  held,  in  a  suit  by  the  assignor  of  Liberty  to 
a  lease,  that  payment  by  the  assignee  can  be  directed  apply  in 
only  on  account  of  breaches  of  covenant  ahready^JJ^ 
committed ;  and  a  general  declaration  of  the  as-  breaches  o£ 
a^nor's  right  to  indemnity,  giving  liberty  to  apply  covenantB. 
from  time  to  time  in  case  of  future  breach,  will  not 
be  made  (a). 

It   may  be   mentioned  that,  where   land,  as   is  Garden  to 
frequently  now  the  case,  is  laid  out  for  building,  ^  ^^^  '^^ 
with  a  pleasure  garden  so  enclosed  as  to  be  used^^J^^J 
in  common  by  all  the  tenants  of  the  houses  over-  of  building 
looking  the  same,  it  is  necessary  that  the  lessee  plots  front- 
of  each  plot  of  the   building  land .  should  enter  ^^  ® 
into  covenants,  in  the  first  place,  to  concur  with  all 
the  other  lessees  of  the  land  fronting  the  gardeti 
in  inclosing,  in  a  specified  manner,  and  forming 

(o)  Eastwood  y.  Lever,  88  L.  J.  Oh.  855  ;  4  De  G.  J.  &  S.  114. 
See  Womenley  t.  Daley,  26  L.  J.  Ex.  219,  as  to  tenants  in  common. 

( p)  Weaiern  t.  McDtnwU,  L.  E.  1  Eq.  499 ;  L.  K.  2  Ch.  Ap.  72  ; 
36  U  J.  Ch.  76.  See  KiXbey  v.  HavUand,  24  L.  T.  853  ;  19  W.  R. 
69S,  where  it  was  held  that  the  suit  was  properly  framed,  and  that 
Ihe  Tenders  were  not  bound  to  obtain  the  consent  of  all  the  parties 
entitled  to  the  benefit  of  the  covenant. 

(r)  Old.  ZVI.,  r.  9.  This  was  long  the  practice  of  the  Court  of 
Chancery.  See  Dan.  Ch.  Pr.  pp.  207»  tt  teq.,  1088  (5th  ed.).  A 
plaintiff  suing  under  this  rule  must  indorse  his  writ  accordingly ;  see 
Ord.  lU.,  r.  4. 

(#)  jJoyd  T.  Dimmaek,  L.  R.  7  Ch.  Diy.  898  (see  the  order  there 
made),  where  Randaugh  v.  Eayct,  1  Yem.  189,  was  disapproved  of. 
See  Lfjm  t.  Innes,  4  De  Qt.  J.  &  S.  297  ;  ante,  p.  185,  under  Specific 
Performance.  See  s.  14  of  the  Conveyancing  and  Iaw  of  Property  Act, 
1881,  as  to  an  injunction  to  restrain  a  future  breach  of  covenant  in 
Action  upon  right  of  re-entry. 

L  3 
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the  garden,  and  also  to  contribute  such  a  proportion 
of  the  expense,  as  the  frontage  of  the  parcel  of 
ground  demised  bears  to  the  whole  of  the  firontages ; 
and,   secondly,   to    concur  in  appointing   a   com- 
mittee to  manage  the  garden,  and  to  pay  the  rate 
assessed  for  keeping  it  in  repair,  or  to  permit  the 
lessor  to  pay  such  rates  if  default  is  made,  and  to 
repay  the  same ;  and  lastly,  to  abide  by  the  rules 
from  time  to  time  made  by  the   committee  with 
respect  to  the  garden  (t). 
Of  cove-         Buildings  erected  by  the  lessee  during  the  term, 
J^l^^     as  well  as  buildings  forming  the  subject  of  the  lease, 
bmiding     Seem  to  be  within  the  scope  of  a  general  covenant  to 
leases.        repair  (it).    It  appears  to  have  been  laid  down  in 
If  general   general  terms  that  if  a  man  took  a  lease  of  a  house 
to^re^dr"   ^^^  land,  and  covenanted  to  leave  the  demised  pre- 
€xtend  to    miscs  in  good  repair  at  the  end  of  the  term,  and 
buildings    erected  another  house  on  part  of  the  land  in  addition 
at  thrdate  ^^  ^*^  which  was  there  before,  he  would  be  bound  to 
of  the        keep  and  leave  the  newly-erected  house  in  repair,  as 
lease.         ^ell  as  the  other  (x) .   But  where  the  lessee  of  certain 
land,  with  buildings  on  it,  covenanted  to  repair  and 
uphold  the  buildings  demised,  and,  if  necessary,  to 
rebuild  such   buildings;   it  was  held  that  the  de- 
fendant  was   bound  to  keep  in  repair  only  those 
buildings,  which  were  on  the  premises  at  the  time 
of  the  granting   of  the   lease,  and  not  any  addi- 
tional buildings,  erected   on  other  portions  of  the 
ground  (y). 
What  an        If   the  covenant  to   repair  extends  in  terms  to 


<«zpre3s 


(t)  See  form  in  Davidson,  Vol.  V.,  pt.  1  (3rd  ed.),  150. 

(ti)  Darey  t.  Askwith,  Hob.  234 ;  1  Esp.  N.  P.  277  :  Brown  t. 
Blunderiy  Skin.  121  :  D<mM  v.  EarU,  3  Lev.  264  :  D<m»e  t.  CaU,  2 
Vent  126 ;  Bac.  Abr.  Covenant  (F.).  See  pati^  p.  241,  as  to  covenants 
to  repair  running  with  the  land. 

(x)  DouH  V.  EarUf  according  to  Levinz,  3  Lev.  264 ;  but  Ventris, 
who  also  reported  the  same  case  {nom.  Douse  v.  Cole,  2  Ventr.  126), 
makes  no  mention  of  this  general  proposition.  See  NottaHU  v.  Flight, 
7  Beav.  521»  anU,  p.  223. 

(y)  Doe  d.  The  Tnuteet  of  the  SchooU,  Ac,  of  WorcetUr  v.  Ro>w* 
landi,  9  0.  &  P.  734.    It  is  observable  that^  in  the  above  case,  no  notice 
was  taken  of  the  cases  just  cited.     See  Comith  v.  CUift,  3  H.  &  G. 
446  ;  34  L.  J.  Ex.  19  :  In  re  Nevhery,  Whitt  v.  WaUeyy  26  Bear,  j 
17  ;  28  L.  J.  Ch.  77. 
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buildings  to  be  thereafter  erected  on  the  premises,  covenant 
it  will,  in  this  case,  comprehend  buildings  let  into  ^JJ^^*"^^ 
and  fixed  in  the  soil  and  freehold  (z) ;  but  buildings  not  erected 
resting  upon  blocks  or  pattens,  being  mere  chattels,  ynll 
are  not  comprised  in  such  a  covenant  (a).  include. 

When  the  lease  is  granted,  there  are  frequently  old  Where 
buildings  standing,  which  have  to  be  pulled  down  ^^^^  *^  * 
before  the  new  buildings  arfe  erected,  in  which  case  it  ^  p^ 
is  necessary  that  the  covenant  to  repair,  and  deliver  down  and 
up  in  repair,  should  be  carefully  framed  so  as  to  rebuild. 
comprise  all  the  houses  to  be  newly  erected,  which, 
in  some  instances  may  exceed  the  number  of  the  old 
buildings.  Where  a  lease  was  made  of  three  houses, 
and  the  lessee  covenanted  to  pull  them  down,  and  to 
build  three  others  in  the  same  place;  and  also, 
daring  the  term,  to  repair  all  the  houses  so  agreed  to 
be  rebuilt,  and  to  deliver  up  at  the  end  of  the  term 
llie  said  demised  premises  thereafter  to  be  erected 
and  built  well  and  sufficiently  repaired;  and,  in- 
stead of  three,  he  built  four  houses;  the  Court 
was  of  opinion,  that  the  covenant  to  leave  in 
repair  extended  to  the  fourth  house ;  for,  although, 
by  the  first  covenant,  the  lessee  was  bound  to  re- 
pair the  houses  agreed  to  be  built,  which  were 
three,  yet  the  covenant  to  deliver  up,  which  the 
Court  considered  distinct,  extended  to  '*  the  said 
premises  so  thereafter  to  be  erected  and  built,** 
in  general,  and  was  not  confined  to  the  houses 
** agreed  to  be  built**  (6).  In  another  case,  how- 
ever, a  lessee  covenanted  to  lay  out  a  certain  sum 
within  fifteen  years,  in  erecting  and  rebuilding 
some  houses;  and  to  repair  them  when  erected, 
with  all  such  other  houses,  &c.,  as  should  at  any 

fz)  See  Penry  v.  Brown,  2  Stark.  403,  as  to  a  verandah  :  Wett  v. 
BUJceway,  3  Scott,  N.  R.  199,  218  ;  S.  C.  2  M.  &  G.  729,  as  to  a 
greenhouao.  If  erastions  are  built,  and  used  for  the  purposes  of  trade, 
the  covenant  does  not  in  certain  instances  extend  to  them.  See  Wood- 
faU.  L.  k  T.  (11th  ed.)  581,  587,  Sect.  8  (a),  (b).  See  NayUn-  v. 
CnUinge,  1  Taunt  19  :  Thresher  y.  The  East  London  Waterworks  Co., 
2  B.  ft  C.  608  ;  S.  C.  4  Dour,  k  By.  62  :  Dean  v.  AUaUey,  3  Esp.  11. 

(a)  Ibid, :  Davis  y.  Jones,  2  B.  ft  Aid.  165. 

(6)  Douse  y.  Cole,  supra  :  S.  C.  nom.  Douse  v.  Earle,  supra. 
Rokeby  thought  that  the  two  parte  of  the  sentence  constituted  but  one 
covenant,  2  Vent.  128.    See  NouaiUe  v.  Plight,  supra,  ante,  p.  228. 
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time  thereafter  be  erected,  and  to  deliver  up  the 
said  demised  premises,  with  all  such  other  houses, 
&c.,  so  well  repaired*  It  appeared  that,  after  the 
expiration  of  the  fifteen  years,  during  which  time 
no  new  buildings  had  been  erected,  the  premises 
became  vested  in  the  defendant ;  and  the  question 
was,  whether  the  buildings  on  the  premises  at  the 
time  of  the  demise  were  subject  to  the  operation 
of  the  covenant.  The  Court  held  that  not  only 
the  words  of  the  covenant,  but  also  the  intent  of 
the  parties,  manifestly  showed  that  it  was  not 
meant  that  any  of  the  money  should  be  laid  out 
on  the  old  buildings;  but  tiiat  they  were  to  be 
pulled  down ;  and  that  whatever  the  lessee  should 
erect  with  the  sum  of  money  named,  or  otherwise 
for  his  own  convenience,  should  be  kept  in  re- 
pair (c).  Where  the  lessee  covenanted  to  put  the 
premises  in  repair,  within  the  first  two  years  of  the 
term,  and  to  keep  and  deliver  them  up  in  repair, 
and  further,  within  the  first  fifty  years  of  the  term, 
to  take  down  the  four  houses  as  occa^on  might 
require,  and  in  their  place  erect  not  less  than 
four  other  good  and  substantial  brick  houses, 
in  the  same  uniform  manner  as  the  adjoining 
houses :  the  Court  considered  that,  if  the  lessor 
had  the  original  houses  substantially  as  good  as 
new  in  the  course  of  the  fifty  years,  the  covenant 
would  be  satisfied,  and  the  lessor  have  all  he  was 
entitled  to,  and  there  would  be  no  occasion  to  build 
new  houses  {d).  But  where  certain  premises,  con- 
sisting of  several  old  houses  in  a  state  of  dilapida- 
tion, were  demised  to  the  defendant  for  sixtj'-one 
years,  under  a  covenant  to  new-build  the  brick 
houses  on  the  premises  within  three  years,  it  was 
held,  that  the  lease  was  a  building  lease ;  and  that 
the  new-building  of  two  houses,  and  the  making  of 
extensive  repairs  in  the  others,  by  pulling  down  and 

(c)  Lant  T.  Ncrrit,  1  Burr.  287.  See  Thraher  v.  EaH  London 
Waterworks  Co.,  2  B.  &  C.  608 ;  S.  C.  4  Dow.  &  By.  62  :  Foley  v. 
Addenbrooke,  13  M.  &  W.  174. 

(d)  Bvelyn  v.  Itadduh,  7  Taunt  411  ;  S.  C.  Holt's  N.  P.  C.  543. 
See  BenneU  v.  Herring,  8  C.  B.  N.  S.  370. 
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rebuilding  the  fore  and  back  fronts^  were  not  a 
performance  of  the  covenant  (e). 

The   building  sublease  should    contain  an   ex-  Coven&nts 
press  covenant  by  the  sublessee  to  perform  all  the  j'^^^'^'^pj 
covenants  in  the  original  building   lease,   except  Jease. 
such  of  them  as  the  lessee  himself  is  to  continue  to 
perform ;  and  it  is  not  advisable,  as  is  done  in  the 
preparation  of  some  subleases,  that  the  covenants  in 
the  original  lease  should  be  repeated  verbatim,  since 
the  legal  effect  of  the  two  sets  of  covenants  will  be  - 
different,  owing  to  the  different  dates  at  which  the 
two  tenancies  commenced  (/). 

As  no  privity  exists  between  the  under-lessee  and 
the  original  lessor,  the  covenants  entered  into 
between  the  latter  and  the  original  lessee,  though 
they  be  covenants  which  run  with  the  and,  cannot 
affect,  either  by  way  of  right  or  liability,  the  under- 
lessee  personally  (jg) ;  but  the  original  lessor  may 
distrain  for  rent,  or  evict  the  sublessee,  if  the  rent 
be  in  arrear,  or  a  forfeiture  be  incurred  (h) ;  and  he 
may  obtain  an  injunction  to  restrain  a  breach  of  a 
covenant  in  the  original  lease  by  the  sublessee  (t). 

Provisoes  for  re-entry  in  leases  are   conditions  Proviso  for 
annexed  to  the  teim,  and  are  to  be  construed,  like  re-entry 
other  contracts,   according    to  the   intent  of  the  f^jture^^j 
parties,  to  be  collected  from  the  words  used,  and  not  building 
with  the  strictness  of  conditions  at  common  law ;  leases. 
therefore  the  lessor,  and  not  the  lessee,  has  the 
option  of  determining  a  building  lease  upon  a  breach 
made  within  the  proviso  (j).  A  pro%'iso,  in  an  agree- 
ment of  demise,  that  the  tenant  should  within  a 
certain  time  build  a  house,  and  that,  if  he  did  not 
do  so,  it  should  be  lawful  for  the  landlord  to  re-take 

(e)  Citjf  of  London  y.  Nath,  3  Atk.  512  ;  S.  C.  1  Ves.  Sen.  12.  And 
meI>oed.  Dymoke  v.  Wkhert,  2  B.  &  Ad.  896. 

(/)  Woodfall  (11th  ed.),  p.  11  :  PenUy  v.  WaUt,  7  M.  &  W.  601  : 
Walker  t.  HaUon,  10  M.  &  W.  249»  258  :  Dimghty  y.  Bowman  (in 
error),  11  Q-  B.  454  :  PisfffoU  y.  StraUon,  29  L.  J.  Ch.  1,  7. 

iff)  Holford  y.  Hatch,  1  Doug.  183  :  Doc  d.  WyaU  v.  Byrony  1  C. 
Bw  623,  626. 

(A)  Arn^  y.  Woodward,  6  B.  &  C.  519. 

(•)  See  Parker  y.  WhyU,  1  H.  &  M.  167  ;  32  L.  J.  Ch.  520  ;  and  Bce 
luUe,  p.  184,  and  p.  216,  et  teq. 

(J)  Doe  d.  Davis  y.  £Uam,  Moa  k  M.  189.  See  Woodfall,  285, 
gCDeraUy  as  to  the  construction  of  proyisoes  for  re-entry. 
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possession    of    the   premises,   and   the   agreement 
should  be  null  and  void,  makes  it  a  lease  voidable 
only  at  the  election  of  the  lessor  (A;).     It  seems  that 
the  omission  of  the  words  **  to  re-enter/*  in  a  pro- 
viso that,  if  certain  buildings  should  not  be  com- 
pleted by  a  fixed  day,  "it  should  be  lawful  for  the 
lessors   into    the    demised  premises    or   any  part 
thereof  in  the  name  of  the  whole  and  repossess, 
&c.,"  would  not  prevent  a  right  of  re-entry  being 
-  exercised  (Z).     In  many  instances,  the  proviso  for 
re-entry  was,  with  certain  exceptions,  enforceable 
for  any  breach  of  covenant  whatever  ;  but,  in  build- 
ing leases,  it  has  often  been  qualified,  and  a  proviso 
inserted  restricting  the  exercise  of  the  right,  except 
with  regard  to  certain  covenants,  unless  or  until  the 
lessor  should  have  given  a  notice  in  writing  of  the 
intention  to  re-enter,  and  of  the  specific  breach  or 
breaches  in  respect  of  which  the  re-entry  is  intended 
to  be  made  (m) ;  or  limited  to  breaches  causing  a 
specified   amount  of  damage  to  the  reversion  and 
inheritance  (n) ;  or,  sometimes,  a  proviso  has  been 
inserted  to  the  effect  that  no  breach  of  the  covenant 
(except  of  the  covenants  for  the  payment  of  rent,  or 
for  insui*ance    against  fire)   should  give  the  lessor 
any  right   of  re-entry,   unless   or   until  judgment 
should     have    been    obtained    in    an    action    for 
such    breach,   and    the   damages   and   costs    have 
remained  unpaid  for   a   specified  time   after   such 
judgment. 
Restric-  But  it  is  now  enacted  by  the  Conveyancing  and 

ri^'ht  or""  ^*^  ^^  Property  Act,  1881  (o),  as  follows:— (1.)  "A 
reentry  right  of  re-entry  or  forfeiture  under  any  proviso  or 
under  the  stipulation  in  a  lease,  for  a  breach  of  any  covenant 
snGia\  d  ^^  condition  in  the  lease,  shall  not  be  enforceable, 
^°^  *^   by  action  or  otherwise,  unless  and  until  the  lessor 

(k)  Doe  d.  Nath  v.  Birch,  1  M.  &  W.  402.  See  ffayne  r.  Cum- 
minga,  16  C.  B.  N.  S.  421.  See  Hunt  y.  RemnatU,  9  Exch.  635  ;  23 
L.  J.  Ex.  135,  as  to  right  of  re-entry  for  condition  broken  being 
capable  of  passing  by  assignment. 

{I)  ffunt  T.  Bishop,  8  Kxch.  675. 

im)  Doe  d.  Ramhin  v.  BHndley,  4  B.  &  Ad.  84. 

(n)  Doe  d.  Earl  of  Darlington  v.  Bond,  5  B.  &  C.  855  ;  Cole,  BjeC. 
427. 

(o)  44  &  45  Vict.  c.  41,  s.  14 
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serves   on  the   lessee  a  notice  specifying  the  par-  Law  of 
ticular  breach  complained  of  and,  if  ihe  breach  is  Property 
capable  of  remedy,  requiring  the  lessee  to  remedy    ®^        ' 
the  breach,  and  in   any  case  requiring  the  lessee 
to  make  compensation   in   money  for  the   breach, 
and    the   lessee   fails,    within    a    reasonable    time 
thereafter,  to  remedy  the  breach,   if  it  is  capable 
of  remedy,  and  to  make  reasonable  compensation 
in  money,  to  the  satisfaction  of  the  lessor,  for  the 
breach." 

(2.)  "  Where  a  lessor  is  proceeding,  by  action  or 
otherwise,  to  enforce  such  a  right  of  re-entry  or 
forfeiture,  the  lessee  may,  in  the  lessor's  action,  if 
any,  or  in  any  action  brought  by  himself,  apply  to 
the  Court  for  relief;  and  the  Court  may  grant  or 
refuse  relief  as  the  Court,  having  regard  to  the  pro- 
ceedings and  conduct  of  the  parties  under  the  fore- 
going provisions  of  this  section,  and  to  all  the  other 
circumstances,  thinks  fit ;  and  in  case  of  relief  may 
grant  it  on  such  terms,  if  any,  as  to  costs,  expenses, 
damages,  compensation,  penalty,  or  otherwise,  in- 
cluding the  granting  of  an  injunction  to  restrain 
any  like  breach  in  the  future,  as  the  Court,  in  the 
circumstances  of  each  case,  thinks  fit.'* 

This  section  does  not  extend  to  a  covenant  or 
condition  against  the  assigning,  underletting,  parting 
with  the  possession,  or  disposing  of  the  land  leased ; 
or  to  a  condition  for  forfeiture  on  the  bankruptcy  of 
the  lessee,  or  on  the  taking  in  execution  of  the 
lessee's  interest  (p) ;  and  is  not  to  affect  the  law 
relating  to  re-entry  or  forfeiture  or  relief  in  case  of 
non-payment  of  rent  (r). 

It  is  important  to  observe  that  this  section  applies 
to  leases  made  either  before  or  after  the  commence- 
ment of  this  Act,  and  has  effect  notwithstanding  any 
stipulation  to  the  contrary  («). 

ip)  Sub-i.  6. 

(r)  8ub-i.  8. 

{$)  Sub-8.  9.  The  following  are  the  other  sub-sections  of  s.  14 
renting  to  this  sabject : — 

*'(d.)  For  the  purposes  of  this  section  a  lease  includes  an  original 
or  derivatiTe  under-lease,  also  a  grant  at  a  fee  farm  rent,  or  scouring  a 
rent  by  condition ;   and  a  lessee  includes  an  original  or  derirative 
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Provibo  for 
re-entry 
for  breach 
of  negatiye 
condition. 


Stipula- 
tion as  to 
giving  up 
possession 
of  part  of 
land  de- 
mised  for 
building. 


It  has  been  usual,  in  conditions  qualifying  the 
right  of  re-entry,  to  stipulate  that  the  breach  by  the 
lessee  should  be  remedied  within  a  fixed  time  after 
notice  given,  generally  three  or  six  months.  And 
it  would,  perhaps,  have  been  more  satisfactory  if 
the  above  Act  had  fixed  some  definite  period  in 
which  the  lessee  should  repair  the  breach^  instead 
of  providing  that  this  should  be  done  '*  within  a 
reasonable  time,"  as,  in  most  cases,  there  may  be 
considerable  doubt  as  to  what  is  a  reasonable  time, 
and  serious  inconvenience  may  be  unnecessarily 
caused  to  the  lessor. 

A  proviso  in  a  lease,  giving  a  power  of  re-entry  if 
the  tenant  makes  default  in  performance  of  any  of 
the  clauses  by  the  space  of  thirty  days  after  notice, 
does  not  apply  to  the  breach  of  a  negative  covenant 
not  to  allow  alterations,  or  permit  new  buildings  to 
be  erected  without  permission ;  and  it  was  held  that 
no  forfeiture  was  incurred  by  an  under-tenant  who 
had  erected  a  building  contrary  to  such  a  covenant, 
and  neglected,  after  notice,  to  replace  the  pre- 
mises (<). 

If  it  is  not  intended  that  the  land  demised  should 
be  immediately  used  for  the  purpose  of  building,  it 
is  not  unusual  to  find  a  stipulation  in  the  lease  that 
the  lessee  should  give  up  possession  of  part  of  the 
land  in  case  the  lessor  should  at  any  time  require  the 
same  for  building  (u).   And  a  clause,  in  an  agreement 

under-lessee,  and  tbc  beirs,  executors,  administrators,  and  assigns  of  a 
lessee,  also  a  grantee  under  sucb  a  grant  as  aforesaid,  bis  bein  and 
assigns ;  and  a  lessor  includes  an  original  or  derivative  under-Iessor, 
and  the  beirs,  executors,  administrators,  and  assigns  of  a  lessor,  also  a 
grantor  as  aforesaid,  and  bis  beirs  and  assigns.  '* 

*'  (4.)  Tbis  section  applies  although  the  proviso  or  stipulation  undtf 
which  the  right  of  re-entry  or  forfeiture  accrues  is  inserted  in  the  lease 
in  pursuance  of  the  directions  of  any  Act  of  Parliament." 

*'  (5.)  For  the  purposes  of  this  section  a  lease  limited  to  continue  as 
long  only  as  the  lessee  abstains  from  committing  a  breach  of  covenant 
shall  be  and  take  eifect  as  a  lease  to  continue  for  any  longer  term  for 
which  it  could  subsist,  but  determinable  by  a  proviso  for  re-entry  on 
sucb  a  breach. " 

{t)  Doe  d.  Palk  v.  Marchetti,  1  B.  &  Ad.  715.  See  Doe  d.  DaUon. 
V.  Jonesy  4  B.  &  Ad.  126  :  Croft  v.  Lumley,  6  H.  L.  Cas.  672 ;  27 
L.  J.  Q.  B.  321  :   West  v.  Dobb,  39  L.  J.  Q.  B.  190. 

(it)  See  a  form  of  a  proviso  for  this  purpose,  Woodfall  (lllh  cd.), 
864  ;  5  Davidson  (3kI  ed.),  242. 
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to  let  land  for  a  term  of  years,  that  the  lessor  might 
take  any  part  for  building,  on  making  a  proportion- 
ate abatement  in  the  rent,  and  making  good  the 
fences,  was  held  to  operate  as  a  covenant,  and  not  a 
defeasance  of  the  estate,  as  there  were  no  words 
giving  him  a  right  of  re-entry  (x).  But  where  there 
was  a  covenant  by  the  lessee  that,  if  the  lessor  should 
be  desirous  to  take  paii;  of  the  land  for  building,  he 
might,  after  a  certain  notice,  enter  upon  any  part  to 
m^e  such  buildings,  with  a  proviso  that  the  lease 
should  be  void  for  non-performance  of  covenants ; 
it  was  held,  that  the  lessor,  having  entered  into  a 
building  contract,  could  give  such  notice,  and  that, 
after  refusal  by  the  tenant  to  give  up  possession,  he 
might  bring  ejectment  (y).  And,  where  there  was 
a  suitable  proviso  and  covenant  to  give  up  posses- 
sion of  all  the  land,  the  lessor  under  this  proviso, 
after  giving  the  notice  required,  might  resume  all 
the  demised  land  (z).  In  equity,  however,  where 
the  lessor's  intentions  with  regard  to  building  can 
be  more  rigorously  scnitinized,  the  lessee  might 
find  protection  against  an  ejectment,  unless  the  land 
was  clearly  wanted  for  the  purposes  of  building  {a). 

It  may  here  be  observed  that  the  lessee  of  laud,  Building  a 
who  erects  a  building  thereon  without  the  consent  ^^^^  is 
of  his  lessor,  does   not  commit  waste  within  the  °°*  ^^^^ 
definition  in  Co.  Lit.  53  a,  unless  it  can  be  shown 
that  such  building  is  an  injury  to  the  inheritance  (b). 
**  You  may  prove,"  said  Jessel,  M.R.,  "  an  injury  in 
the  sense  of  destroying  identity,  by  what  is  called 
destroying  evidence  of  the  owner's  title,  and  that  is 
a  very  peculiar  head  of  the  law,  which  has  not  been 
extended  in  modern  times  "  (c). 

(x)  Doe  (1.  Wilton  v.  PhUtpt,  2  Bing.  13  ;  S.  C.  9  Moore,  46. 

(y)  Doe  d.  WUton  v.  Abd,  2  M.  &  S.  541. 

(z)  Doe  d.  Gardner  v.  Kennard,  12  Q.  B.  244  ;  12  Jur.  821. 

(«)  Jtusull  y.  Coggins,  8  Ves.  34. 

(6)  Jo7U9  V.  Chapped,  L.  R.  20  Eq.  539.  See  Doe  d.  Earl  of 
Dariington  t.  Bond,  5  B.  &  G.  855. 

{c)  Janet  v.  ChappeH,  tupra,  at  p.  542,  citing  Doe  d.  Grubb 
▼.  EaH  of  BuHington,  5  B.  &  Ad.  517. 
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BIGHTS   AND   LIABILITIES   OF   ASSIGNEES    UNDER 
COVENANTS   BELATING   TO   BUILDING. 

In  consideriBg  whether^  and  to  what  extent,  as- 
signees may  become  liable  under,  or  entitled  to  the 
benefit  of,  covenants  that  land  shall  not  be  built 
upon  or  used  in  any  particular  manner,  or  shall  be 
built  upon  or  used  for  some  specified  purpose  only, 
it  is  necessary  to  see  how  far  such  covenants  belong 
to  a  class  of  covenants  assignable  at  common  law  as 
being  annexed  to  estates  in  land,  so  that  the  benefit 
or  burthen  passes  by  grant  or  assignment  of  the 
estate ;  for  which  reason  they  are  commonly  defined 
as  covenants  running  with  the  land  (a).  We  will 
consider,  shortly,  some  of  the  technical  doctrines  of 
law  with  respect  to  such  covenants,  and  then  the  dis- 
tinct doctrines  of  equity  bearing  upon  this  subject 

It  may  be  said  to  be  a  general  rule  at  common 
law,  that  if  a  covenant  of  this  description  be  made 
with  the  owner  of  an  estate  of  any  kind  in  land,  the 
benefit  of  it  may  pass  by  grant  or  assignment  of 
the  estate  (b).  But  where  the  covenant  is  made  by 
the  owner  of  an  estate  in  land  upon  a  purchase,  it 
does  not  in  law  impose  upon  a  grantee  or  assignee 
the  bm'then  of  the  covenant,  so  far  as  it  rests  merely 


(a)  As  to  what  covenants  run  with  the  land,  see  the  notes  to 
SpeMer's  ceue,  5  Co.  16 ;  1  Smith's  L.  G.  ;  Woodfall's  L.  &  T.  A 
covenant  is  said  to  mn  with  the  land,  when  either  the  liability  to  perfoim 
it,  or  the  right  to  take  advantage  of  it,  passes  to  the  assignee  of  that 
land.  A  covenant  is  said  to  run  with  the  reversion,  when  either 
the  liability  to  perform  it,  or  the  right  to  take  advantage  of  it,  passes 
to  the  assignee  of  that  reversion. 

(b)  J^iddUmore  v.  Ooodale,  1  Rol.  Ab.  521  ;  6  Cro.  Car.  608  ;  Co. 
Lit.  885  a. 
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in  contract,  and  does  not  convey  any  estate  or  in- 
terest, right  or  profit  in  tlie  land  (c) ;  except,  as 
will  be  seen,  in  the  case  of  covenants  in  leases, 
when  the  assignee  would,  as  a  matter  of  course,  refer 
to  the  lease  itself,  and  find  the  restriction  set  down. 
So,  where  it  was  mutually  covenanted,  between  the 
owner  of  certain  lands  and  the  purchaser  of  a  piece 
of  land  from  him,  that  they  would  bear  the  expense  of 
repairing  a  road  in  proportion  to  the  acreage  of  their 
respective  properties,  and  that  it  should  be  considered 
as  a  charge  in  equity  and  at  law,  it  was  held  that 
the  covenant  did  not  run  with  the  land,  nor  create 
any  charge  upon  it,  but  was  merely  a  personal 
covenant ;  and  the  Court  refused  to  allow  it  to  be 
entered  upon  the  register  of  title  imder  the  Land 
Transfer  Act  (d),  so  as  to  affect  future  purchasers 
with  notice  (e).  And,  where  a  conveyance  of  land, 
laid  out  for  building  purposes,  was  made  to  the  use 
and  intent  that  the  elevation  of  the  buildings  should 
not  be  altered,  and  that  no  trade  should  at  any  time 
be  carried  on  upon  the  land,  and,  subject  to  such 
uses,  to  uses  for  the  purchaser  and  his  heirs ;  this 
was  construed  by  the  Court  to  be  valid  only  as  matter 
of  covenant,  binding  only  the  purchaser  or  an  as- 
signee taking  with  notice  of  the  covenant  (/). 

Covenants  running  with  the  land  in  a  lease  made  Between* 
between  lessor  and  lessee,  by  the  common  law,  pass  lessor  and 
to  the  assignee  of  the  term,  so  that  he  is  liable  to  ^®^®' 
be  sued,  and  entitled  to  sue,  upon  them(^).     And, 

{e)  See  per  Cur.  in  DenntU  v.  AtAerUm,  L.  E.  7  Q.  B.  326  ;  41  L.  J. 
Q.  B.  167.  See  notes  to  Spencer's  eate,  1  Smith's  L.  C.  67,  wheiethe 
point  is  fuUy  discnssed,  and  it  is  said  that  "great  doubt  exists  whether 
these  in  anj  case  run  with  the  land,  so  as  to  bind  the  assignee  of 
the  eoTenantor.*'  "  Upon  the  whole,  there  appears  to  be  no  authority 
(unless  indeed  Wettem  v.  McDermot  (L.  R.  1  Eq.  499,  lb.  2  Ch.  72) 
be  one)  for  saying  that  the  burden  of  a  corenant  will  run  with  land 
in  any  case,  except  that  of  landlord  and  tenant ;  while  the  opinion  of 
Lord  Holt  in  Brevder  y.  Kitchdl  (Lord  Baym.  318 ;  1  Salk.  198 ; 
Holt,  175,  669),  that  of  Loid  Brougham  in  KeppeU  y.  BaUey  (2  Myl. 
k  K.  517),  and  the  reason  and  conrenience  of  the  thing,  all  militate 
the  other  way."     lb.  95.     See  pott,  p.  237. 

(d)  25  &  26  Vict,  c  53. 

(e)  Re  Drew*i  Ettate,  L.  R.  2  Kq.  206  ;  35  L.  J.  Ch.  845. 
(/)  IJodton  r.  Copjiard,  29  Beav.  4  ;  30  L.  J.  Ch.  20. 
(y)  CampbeU  y.  Levn$,  8  B.  &  Aid,  392. 
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by  the  statute  82  Hen.  VIII.  c.  34,  wliich  applies 
to  leases  by  deed  only,  such  covenants  were  made  or 
declared  to  be  assignable  with  the  reversion;  so 
that  if  the  covenants  be  of  a  kind  that  run  with  the 
land,  and  not  collateral  covenants,  the  assignee  of 
the  lessor  can  sue,  or  be  sued,  on  the  same  covenants 
under  the  statute  (h). 
Convey-  But  it  is  now  enacted  by  the  Conveyancing  and 

^dn€  and  ^^^  ^f  Property  Act,  1881  (i),  that  "  rent  reserved 
Property  by  a  lease,  and  the  benefit  of  every  covenant  or  pro- 
Act,  1881.  vision  therein  contained,  having  reference  to  the 
S^^^^fit"^  subject-matter  thereof,  and  on  the  lessee's  part  to  be 
icMeos*^  observed  or  performed,  and  every  condition  of  re- 
covenants  entry  and  other  condition  therein  contained,  shall 
to  run  with  jjg  annexed  and  incident  to  and  shall  go  with  the 

reversion.  .  ^   a       •       xv       -i       j  •  -a 

reversionary  estate   m  the  land,  or  in   any  part 
thereof,  immediately  expectant  on  the  term  granted 
by  the  lease,  notwithstanding  severance  of  that  re- 
versionary estate,  and  shall  be  capable  of  being  re- 
covered, received,  enforced,  and  taken  advantage  of 
by  the  person  from  time  to  time  entitled,  subject  to 
the  term,  to  the  income  of  the  whole  or  any  part,  as 
the  case  may  require,  of  the  land  leased  "  (J). 
Obligation       And  section  11,  which  appears  to  effect  no  change 
covenimts   ^^  ^^^  present  law,  enacts  that  "the  obligation  of  a 
to  nm  with  Covenant  entered  into  by  a  lessor  with  reference  to 
Tevenrion.    the  subject-matter  of  the  lease  shall,  if  and  as  far  as 
the  lessor  has  power  to  bind  the  reversionary  estate 
immediately  expectant  on  the  term  granted  by  the 
lease,  be  annexed  and  incident  to  and  shall  go  with 
that  reversionary  estate,  or  the  several  parts  thereof, 
notwithstanding    severance    of   that    reversionary 
estate,  and  may  be  taken  advantage  of  and  enforced 
by  the  person  in  whom  the  term  is  from  time  to 

{h)  Standen  v.  Christmat,  10  Q.  B.  135 :  1  Wms.  Sannd.  240a(n.) ; 
5  Co.  18  a,  in  Spencer's  case,  supra :  see  per  Wilde,  C.  J.,  in 
Bickford  v.  Parson,  5  C.  B.  930 ;  per  Cwr,  in  Afartyn  v.  WHUams, 
1  H.  &  N.  817  ;  26  L.  J.  Ex.  121,  adopted  by  Kinderaley,  V.-C,  in 
Nerval  v.  Pascoe,  34  L.  J.  Ch.  85. 

(»)  44  &  45  Vict.  c.  41,  s.  10.  This  and  the  following  secUon 
apply  only  to  leases  made  after  the  31  December,  1881.  See  s.  12, 
ante,  p.  189,  as  to  apportionment  of  conditions  on  severance. 

{j)  S.  10.  The  lessee's  liability  for  performance  of  the  covenants 
is  not  altered  by  this  section.     See  8  &  9  Vict.  c.  106,  s.  9. 
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time  vested  by  conTejance,  devolution  in  law,  or 
otherwise ;  and,  if  and  as  far  as  the  lessor  has  power 
to  bind  the  person  from  time  to  time  entitled  to 
that  reversionary  estate,  the  obligation  aforesaid 
may  be  taken  advantage  of  and  enforced  against  any 
person  so  entitled  "  (k). 

In  leases  for  building  creating  a  privity  of  estate  DistincUon 
between  landlord  and  tenant,  covenants  running  witli  between 
the  land  operate  as  a  reservation  by  the  owner  of  j:;:^^*^ 
the  land  to  himself  and  his  assignees  of  the  reversion  vith  the 
of  a  certain  control  over  and  use  of  his  own  property,  ^^^  1" 
and  have  a  wider  range  of  matter  than  in  conveyances  i^IiaJ^a 
of  land  for  building,  leaving  no  reversion  or  privity  in  convey- 
between  grantor  and  grantee  (i).  And  it  appears  to  be  "»?^.*®'' 
extremely  doubtful  whether  covenants  to  build  upon  ^*  *^*'*^' 
or  use  land  in  a  particular  manner,  entered  into  by 
purchasers,  can  at  law  {m)  be  enforced  against  an 
alienee,  although  assigns  be  expressly  named  in  the 
covenant     Upon    the   whole,  the    better    opinion 
seems  to  be  that  covenants  of  this  class,  even  where 

I  not  wholly  repugnant  to  the  policy  of  the  law,  as 
creating  a  perpetuity,  or  as  in  undue  restraint  of 
trade,  do  not  run  with  the  land  so  as  to  be  enforce- 
able agamst  an  alienee  of  the  purchaser  (n). 

The  leading  autliority  as  to  whether  covenants  to  When 
build  run  with  the  land  by  the  common  law  is  the  covenants , 
well-known  Spa^cer's  case{d),  where  several  proposi-  iJ^n^jth 
tions  are  laid  down,  accordiing  to  which,  there  are  the  land 
three  species  of  covenants,  which  it  is  necessary,  in  ^^  ^^* 
the  first  place,  shortly  to  refer  to ;  although  these  pro- 

f  positions  do  not  present  a  very  satisfactory  test  for 
ascertaining  the  precise  nature  of  those  covenants 

3  which  run  with  the  land,  and  of  those  which  do  not. 
First.  Covenants  which  run  with  the  land,  though 

{k)  See  Curtu  y.  Spkty,  1  Bing.  N.  C.  756,  as  to  part  of  leasehold 


{l)  Per  Lord  Brougham,  LC,  in  KeppeU  y.  BaUty,  2  Myl.  k  K. 

•  517.  527. 

(»)  See  as  to  doctrine  of  notice  Tpott,  p.  248,  tt  uq, 

(»)  Daridson,  Vol.  IL,  Pt  I.  (4th  ed.),  610 ;  Dart,  V.  &  P.  (4th 

*  ed.),  702  :  see  ^  parte  Ralphs  1  De  G.  219.     See  s.  68  of  the  Oon- 
YvyaBciiig  and  Law  of  Property  Act,  1881,  |XMf,  p.  243. 

(o)  5  Go.  Sep.  16  ;  1  Smith's  L  C.  67. 
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the  assigns  be  not  named ;  and  of  this  kind  arc 
covenants  "  which  extend  to  a  thing  in  esse,  parcel 
of  the  demise,"  as  a  covenant  to  repair  the  demised 
premises. 

Secondly.  Covenants  which  will  bind  assignees 
if  named,  but  not  otherwise ;  and  to  this  class  be- 
long covenants  to  baild  a  house,  &c.,  upon  the  land 
demised. 

Thirdly.  Covenants  which  are  simply  collateral, 
and  which,  as  they  do  not  concern  die  subject  of 
demise,  will  not  bind  assignees,  whether  named  or 
not ;  as  a  covenant  to  bmld  a  house  on  land  not 
parcel  of  the  demise. 

For  the  purposes  of  the  present  subject  it  is  only 
necessary  to  examine  the  second  and  third  of  the 
above  propositions,  showing  their  application  to 
other  cases. 

In  accordance  with  the  second  rule  it  was  held, 
in  the  leading  case,  that  a  covenant  by  the  lessee 
to  build  a  house,  or  other  new  building,  upon  the 
demised  premises  was  personal  to  him  only,  and 
did  not  run  with  the  land  against  an  assignee  ;  bnt  it 
was  said  that  if  the  lessee  had  covenanted  for  himself 
and  his  assigns  that  they  would  build,  the  covenant 
would  bind  the  assignee  (e).  And  where  a  lessee 
covenanted,  for  himself  and  his  assigns,  to  build  a 
house  on  the  land  demised  by  a  certain  day,  and 
to  keep  it  repaired ;  and,  after  the  time  specified,  an 
action  of  covenant  was  brought  against  the  assignee 
for  not  repairing,  who  pleaded  that  the  house  was 
not  built  before  such  time,  the  Court  held  that  the 
plea  was  bad  ;  but  it  was  agreed,  that  the  covenant, 
being  for  a  new  building,  would  not  have  bound  the 
assignee,  unless  he  had  been  expressly  named  (/). 
The  distinction  between  the  first  and  second  pro- 
positions  does   not  seem  to  be  very  solid;   for, 

(e)  Spencer't  com,  supra.  See  s.  58  of  the  Conyeyanciiig  and  Lftv 
of  Property  Act,  1881,  post,  p.  248. 

if)  Ancn.f  12  Mod.  384,  case  643.  But  see  post,  p.  257  ;  Cochton 
V.  Cock,  Cro.  Jac.  125.  See  Oray  v.  CtUhbertton,  2  Chit  482  ; 
S.  C.  4  Dougl.  351  ;  1  Sdw.  N.  P.  487  (10th  cd.)  :  Hemingways, 
Femandes,  18  Sim.  228 :  Mayor  of  CongUton  v.  Patti9(m,  10  East,  135. 
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if  the  assignee,  though  not  named,  is  bound  on 
account  of  the  privitj'^  of  estate,  where  the  covenant 
relates  to  a  building  *'in  esse  parcel  of  the  de- 
mise," he  ought,  for  precisely  the  same  reason,  to 
be  bound  where  the  covenant  relates  to  a  building 
not  in  existence,  but  which,  when  it  comes  into 
existence,  will  be  annexed  to  the  land ;  in  either 
case,  as  he  takes  the  benefit,  so  ought  he  also  to 
bear  the  burthen  of  the  lease  (^).  **No  reason  is 
given  for  the  alleged  difference  between  cases  where 
the  assignee  is  named,  and  where  he  is  not  named. 
On  the  contrary,  the  reason  given  for  binding  in  any 
case  an  assignee  not  named,  namely,  that  he  takes 
the  benefit  and  the  burden,  seems  equally  to  apply 
to  both  cases.  No  doubt  the  resolution  in  Spencers 
case  has  been  repeatedly  cited  for  the  same  thing, 
as  imagined  to  have  been  laid  down  in  that  case ; 
but  that  resolution  never  appears  to  have  been 
acted  upon  "  (h).  But  the  distinction,  though  intrin- 
sically artificial,  and  seldom  alluded  to  in  terms  of 
approbation,  has  been  followed,  as  a  general  rule,  in 
subsequent  cases  calling  for  its  application. 

(g)  Jfi/wtAu/Z  V.  Oikes,  27  L.  J.  Ex.  194  ;  2  H.  &  N.  793  ;  Dart, 
701. 

(A)  Per  Pollock,  C.B.,  in  Afinshull  v.  OaieSy  supra.  The  learned 
editor  of  Woodfall,  p.  149  ( 1 1th  ed. ),  thinks  that  the  rule  "  seems  to  be 
oooaistent  with  reason  that  the  naming  of  the  assigns  shoold  vary  the 
liability  ; "  bat  no  reason  is  there  given  in  support  of  the  distinction 
between  the  first  and  second  of  the  above  propositions  in  Speneer*s 
cose,  nor  ia  it  explained  why  this  rule,  if  consistent  with  reason  as  far 
as  H  affects  the  second  proposition,  should  not  be  equally  applicable  to 
the  fint  propodtion.  On  the  other  hand,  the  learned  editors  of  Smith's 
Ll  0.  p.  76  (ed.  7th),  appear  to  take  the  correct  view,  and  point  out '  *  that 
there  seems  to  be  no  rational  distinction  between  the  position  of  an 
asignee  named  and  not  named  as  to  things  not  in  esse  at  the  time  of 
the  demise.  As  to  the  bene6t  or  burthen  of  such  a  covenant,  they 
would  both  be  in  exactly  the  same  position,  and  if  this  is  a  ground,  as 
it  is  said  to  be,  for  holding  a  named  assignee  liable,  it  is  also  a  ground 
for  holding  liable  one  not  named.*'  See  Ck>m.  Dig.  tit.  "Covenant" 
(C>,  3;  Jones's  Rep.  223;  Vin.  Abr.  tit.  "Covenant'*  (L),  where, 
however,  Moore,  p.  159  (which  is  to  the  contrary),  is  cited  as 
establiahing  the  rule.  In  1  Wms.  Saund.  241  a,  and  in  Shep. 
Touch.  180,  it  is  thus  put :  "If  the  lessee  covenanted  for  himself, 
or  for  himself,  his  executors,  and  administrators  only,  not  men- 
turning  assigns,  to  build  a  new  house  upon  the  land,  the  assignee 
is  not  bound,"  the  editor  adds,  "because  he  is  not  named."  Flatt  on 
Gov.  471. 
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111  Smith  V,  Arnold  (i),  however,  a  lessee  for  life 
covenanted  for  himself,  his  executors,  and  adminis- 
trators, to  build,  and  it  was  held  that  his  assignee, 
by  the  acceptance  of  the  possession  of  the  lands, 
had  made  himself  subject  to  the  covenant  to  build, 
although  the  word  assigns  was  not  used.     But  this 
case  cannot  be  relied  on  (A:).     In  Bally  v.  Wells  (i), 
also,  it  would  seem  that  the  Court  considered  an 
assignee,  not  named,  bound  by  a  covenant  to  build 
on    the    premises ;     but    according    to    Wilmot's 
Report  (m),  (which  is  probably  the  more  accurate 
report  of  the  two),  tlie  C.J.  was  merely  stating  that 
it  had  been  so  held  in  Mo.  159,  and  not  expressing 
his  own  opinion  to  that  effect.     And,  furthermore, 
Wilson  contradicts  himself  in  another  part  of  the 
report  (n),  and  states  that  the  Court  said :  "  We 
rather  choose  to  adhere  to  Lord  Coke's  authority, 
that  such  a  covenant  will  not   bind  the    assignee 
unless  he  be  named  ;  "  from  which  it  appears  that 
there  is  a  clear  mistake.  In  Easterby  v.  Sampson  {o)^ 
a  covenant,  in  a  lease  of   mines,  to  build   a  new 
smelting  mill,  and  keep  it  in  repair,  and  so  leave  it 
at  the  expiration  of  the  term,  was  held  to  be  a 
covenant  running  with  the  reversion,  as  tending  to 
the  support  and  maintenance  of  the  premises;  so 
as  to  entitle  an  assignee  of  the  reversion  to  sue  for 
a  breach  in  not  building  such  mill.     It  may  be  not 

(t)  8  Salk.  4;  Afion.j  Mo.  159,  pi.  300.  The  following  is  part  of 
this  anonymous  case,  which  appears  to  be  the  same  as  Smith  r,  Arnold, 
supra.  '*  And  notwithstanding  that  the  coyeinant  wants  the  word 
asaiffns,  yet  each  assignee;  by  the  acceptance  of  possession,  has  made 
himaelf  liable  to  alt  corenants,  concerning  the  land,  but  not  to  coUateial 
covenants ;  and  corenanta  to  repair  or  build  walls  or  housea  are  ^ 
covenants  inherent  to  the  land,  with  which  the  assignee  shaU,  wHhont 
special  words,  be  chained.''  For  the  grounds  upon  which  it  is  con- 
tended that  this  case  is  not  the  same  as  Spencer' 9  ccue,  see  the  notes  to 
Smith's  L.  C.  67. 

(^-)  The  cases  in  3  Salk.  cannot  in  general  be  relied  on  as  authorities. 

(0  3  Wihj.  25. 

(m)  At  p.  349.  In  Wilmot's  notes  the  point  is  simply  put  aside  as 
not  necessary  for  the  decision  of  the  case. 

(n)  At  p.  34.     See  Piatt  on  Leases. 

(o)  Sampson  v.  Easterby,  9  B.  &  C.  605  :  Easterby  t.  Sampson, 
S.  C.  in  error,  6  Bing.  644 ;  1  Crompt  &  J.  105  :  Ghreenauray  v.  hart, 
14  C.  B.  340.     See  Doughty  v.  Bowman.  11  Q.  B.  444. 
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unreasonably  said  that  to  build  a  new  house  does 
not  extend  to  the  support  of  the  thing  demised  (p). 

It  is,  in  the  first  place,  clearly  settled  that  cove-  Whether 
nants  by  the  lessee  to  repair  buildings  upon  the  covenants 
demised  premises,  to  keep  them  in  repair,  and  to  buiW^M 
yield  them  up  in  repair,  run  with  the  land  (r).     But  not  yet 
in  MinshuU  v,  Oakes  («),  the  Couit  did  not  in  terms  o^iected  run 
OYerrule  Spencer* s  case,  but  suggested  a  distinction ;  ^^^     ® 
and  the  rule  as  to  covenants  to  repair  buildings  MlnahiOi 
already  completed  was  extended  to  covenants  to  v.  Oakes. 
repair    buildings  not   erected  at  the  date   of  the 
demise.     It  was  there  held  that  by  a  covenant,  not 
naming  assigns,  to  repair  and  leave  in  repair  all 
buildings  which  might  be  thereafter  erected  during 
the  term  on  the  demised  premises,  the  assignee  was 
bound  although  not  named  in '  the   covenant  (f) ; 
upon  the  somewhat   doubtful  reasoning  that  the 
covenant  was   not  absolutely  to   do  a  new  thing, 
but   to   do   something  conditionally,  viz.,  if    new 
buildings  were   erected  on  the   demised  premises 
during  the   term,  to   repair  them.      However,  it 
was  further  considered  that  when  built  they  would 
be  part   of  the  thing  demised,  and  consequently 
the  covenant  extended  to  its  support ;  that  as  the 
covenant  clearly  bound  the  assignee  as  to  tilings  in 
esse,  so  also  as  to  things  in  j^oss^;  and  that  there  was 
only  one  covenant  to  repair,  and  the  assignee,  being 
clearly  included  as  to  part,  must  be  taken  to  be 
included  as  to  the  whole. 

In  building  leases  a  covenant  is  not  unfrequently  — ora  cove- 
inserted   that  the  lessor  will  not  dispose  of  land  n^^t  giving 
adjoining  the  demised  premises,  without  first  offer-  p^. 
ing  it  to  the  lessee.     And  it  has  been  determined  emption. 
that  a  covenant  of  this  description  giving  a  right 
of  pre-emption  of  an  adjoining  piece  of  land,  being 

(p)  MimshuU  T.  Oakes,  27  L.  J.  Ex.  194  ;  2  H.  &  N.  793.  See  Co. 
Lit  53  a.     See  note  (h),  anU,  p.  239. 

(r)  Spenett's  com,  wpra ;  Dean  of  Windsors  eate^  5  Co.  24 a  : 
MaHyn  ▼.  Clue^  18  Q.  B.  681  ;  22  L.  J.  Q.  B.  147.  See  anU,  p. 
226,  U  seq.,  as  to  the  extent  of  covenants  to  repair  in  building  leases. 

(s)  Supra. 

(1)  See  Qrttnaway  v.  Hart,  1 1  C.  B.  340  :  DougJdij  ▼.  BovcmaUf  11 
Q.  B.444. 
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a  thing  collateral  to  the  demised  premises,  will  not 
rmi   with  them   in   favour  of  an  assignee  of  the 
lessee,  though  assigns  be  named  (u).     So,  if  the 
case  be  reversed,  and  the  lessee  covenant  to  give  a 
right  of  pre-emption  of  other  land  to  the  lessor,  the 
assignee  of  the  lessee,  though  also   owner  of  the 
other  land,  will  n«t  be  bound  by  the  covenant  (x). 
Covenanta       In  the  case  just  cited,  the  covenant  was  a  colla- 
to\^Mid"^    teral  covenant  and  merely  personal,  that  is  to  say, 
it  did  not  touch  or  concern  the  land  in  any  way, 
and  could  not  be  annexed  to  the  particular  estate  or 
to  the   reversion,   so   as  to  bind  assignees,  even 
though  they  were  expressly  named,  by  mere  effect 
of  the  assignment.     Thus,  a  covenant  by  a  lessee 
for  himself  and  his  assigns  to  build  a  house  upon 
land  of  the  lessor,  which  is  not  part  of  the  premises 
demised,  will  not  bind  an  assignee  (y) ;  nor  a  cove- 
nant in  an  underlease  by  the  lessor  to  observe,  and 
indemnify  the  lessee  against,  the  covenants  in  the 
superior  lease,  one  of  which  was  to  build  several 
houses  on  the  land  (z).     And  although  covenants  to 
restrain  the  erection  of  buildings  for  the  exercise 
of  particular  trades  upon  the  demised  premises  may 
nm  with  the  land,  as  affecting  the  mode  of  occupa- 
tion  (a),  yet,  a  covenant  bj^the  lessor  not  to  build  or 
keep  any  public-house  within  half  a  mile  of  the 

(tt)  CoUiion  Y.  Letttom,  6  Taunt.  224  ;  S.  C.  2  Marsh.  1 ;  Ktppdi 
V.  Bailey,  2  Myl.  k  K.  617,  544 ;  8.  C.  Cooper's  Sel.  Ca.  temp. 
Brougham,  C,  298. 

(x)  Keppdl  V.  Bailey,  mpra. 

ly)  Spencer's  case,  5  Co.  16  b  ;  ante,  p.  238  ;  Mayho  t.  Budbkurst^ 
Cro.  Jac.  438.  *'  By  the  terms  collateral  coTeuants,  which  do  not  pass 
to  the  assignee,  are  meant  such  as  are  beneficial  to  the  lessor,  withoat 
re^^ird  to  his  continuing  the  owner  of  the  estate."  Per  Best,  J.,  in 
Vernon  ▼.  Smith,  6  B.  &  Aid.  11.  See  PhiUips  v.  MilUr,  L.  R.  It) 
C.  P.  420  ;  44  L.  J.  C.  P.  266.  But  see  Cooke  v.  ChiUoU,  L.  R.  S 
Ch.  D.  694,  poH,  p.  253. 

(z)  Doughty  v.  Bowman,  11  Q.  B.  444.  But  see  Martyn  ▼.  Clvt, 
18  Q.  B.  681  ;  22  L.  J.  Q.  B.  147. 

(a)  Per  Bayley,  J.,  in  Mayor  of  Congleton  t.  Pattison,  10  Bast,  133  : 
Wilson  V.  Hart,  L.  R.  1  Ch.  463.  See  Potman^,  Hariand^  L.  R,  17 
Ch.  D.  353 ;  50  L.  J.  Ch.  642  ;  44  L.  T.  728,  where  the  dict^sm  oj 
Turner,  LJ.,  in  Wilson  y.  Hart,  is  commented  on.  See  WUkinmm  x. 
Rogers,  2  De  0.  J.  &  S.  62  :  Kemp  t.  Bird,  L.  R,  5  Ch.  Dir.  549  ; 
lb.  974  ;  46  L.  J.  Ch.  828  ;  37  L.  T.  63  ;  25  W.  R.  838.  See  amtf^ 
p.  205,  et  seq.,  as  to  corenants  against  building  for  carrying  on  trades,  &c. 
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demised  premises  was  held  not  to  run  With  the  land 
demised,  so  as  to  entitle  an  assignee  of  the  lease  to 
sae  upon  it ;  such  a  covenant  is  collateral,  as  affect- 
ing not  the  land  itself,  but  only  the  value  of  the 
trade  carried  on  there  (b). 

It  should  be  observed  that  in  some  cases  the  Covenant 
terms  of  a  covenant  may  operai^  as  a  grant  of  an  i^ay  ope- 
incorporeal  hereditament,  so  as  to  render  it  ^^r^^^fin. 
necessary  to  determine  whether,  qiUi  covenant,  the  corporeal 
burthen  of  it  runs  with  the  land  (e).  heredita- 

From  the  above  remarks  it  will  be   seen  that^®^^ 
it  is  prudent,  in  framing   covenants  in    building  ^^^^ 
leases  which  are  intended  to  run  with  the  land, 
and    particularly    covenants    to   build    upon    the 
land  demised,  that  the   assigns  should  always  be 
named,  in  order  to  provide  for  the  possibility  of  a 
covenant  being  held  to  belong  to  the  class  in  which 
assignees  are  bound,  if  named,  and  not  otherwise. 
Bat  it  is  now  provided  by  the  Conveyancing  and  Section  53 
Law  of  Property  Act,  1881  (cJ),  that  a  covenant  ^^  **>® 
relating  to  land  of  inheritance  shall  be  deemed  to  ^^c^'and 
be  made  with  the  covenantee,  his  heirs  and  assigns.  Law  of 
and  shall  have  effect  as  if  lieirs  and  assigns  were  ^'^^p®!^^, 
expressed ;  and  a  covenant  relating  to  land  not  of   ^ 
inheritance  shall  be  deemed  to  be  made  with  the 
covenantee,  his  executors,  administrators,  and  as- 
signs, and  shall  have  effect  as  if  executors,  adminis- 
trators, and  assigns  were  expressed.   And  it  appears, 
therefore,  that  an  assignee  of  a  lease  may  now  be 
bound  by  certain  covenants  within  the  second  pro- 
position of  Spencer's  case,  although  the  **  assigns  '* 
are  not  named  (dd). 

We  can  now  proceed  to  the  consideration  of  an  The  doc- 
important  subject  with  respect  to  building  land,  viz. ;  ^°®  °^ 
— the  doctrine  of  equity  as  to  the  assignment  of  the  J? 'iLJi^- 

(6)  Tkoma*  y.  Bayvnrd,  L.  Bw  4  Ex.  311  ;  88  L.  J.  Bx.  175. 

(e)  Rowbotham  r.  WUsmy  8  H.  L.  Ca.  348 ;  80  L.  J.  Q.  B.  49. 
^ee  Gale  on  Easements. 

(<D  44  k  45  Vict.  c.  41,  s.  58.  The  section  applies  only  to 
corenants  made  after  the  commencement  of  this  Act.  See  sections  10 
and  11,  as  to  the  rent  and  benefit  of  lessee's  covenants,  and  the  obliga- 
^kBrnrnxd  lesBor^s  corenants  running  with  reversion,  ante,  p.  236. 

(lU)  Ante,  p.  288.  Seepos^,  p.  248,  et  ieq.t  as  to  the  equitable 
doctiine.' 
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ment  of  benefit  or  barihen  of  covenants,  which  is  not  re- 
coTenanta.  gtricted,  like  the  doctrine  of  law,  to  covenants  run- 
ning with  the  land,  and  will  now,  by  the  effect  of  the 
Judicature  Act,  if  the  facts  admit  of  it,  be  the  means 
of  ascertaining  the  rights  and  liabilities  of  assignees 
under  covenants  relating  to  building. 
The  benefit  In  the  first  place  we  will  consider  who  (other 
ofrestrie-  than  the  original  covenantee)  is  entitled  to  the 
uuatTas'to  benefit  of  such  covenants.  The  benefit  of  a  con- 
building  or  tract  is  by  the  general  principles  of  equity  as- 
1186  of  land,  signable;  it  may  go  by  assignment  with  the  pro- 
perty, if  the  restrictive  covenant  concerns  specific 
property,  either  according  to  the  rule  of  common 
law  as  running  with  the  land,  if  it  falls  within  that 
rule ;  or  irrespectively  of  that  rule,  if  the  parties  in 
fact  assign  it  with  the  property,  and  it  appears  that 
the  benefit  of  the  covenant  was  part  of  the  subject- 
matter  of  the  purchase.  Some  doubt  previously 
existed  as  to  what  are  the  mutual  rights  of  parties, 
each  of  whom  has  entered  into  restrictive  covenants 
with  the  original  owner  of  the  land,  but  who  have 
not  entered  into  similar  covenants  with  each  other, 
or  taken  any  covenant  from  the  original  owner  to 
themselves.  It  appears  to  be  settled  that  covenants 
of  this  description  are  not  in  the  nature  of  a  re- 
servation to  the  original  owner,  devolving  on  his 
subsequent  grantees  or  lessees  as  attached  to  the 
property ;  but  where  all  parties  derive  title  under  a 
deed  embodying  a  general  building  scheme,  and  the 
Court  is  satisfied  that  it  was  the  intention  that  each 
of  the  grantees  or  lessees  should  be  bound  by,  and 
should,  as  against  the  othera,  have  the  benefit  of,  the 
covenants,  they  will  be  enforceable  in  equity.  And 
'  this  right  exists,  not  only  where  the  severed  parties 
execute  a  mutual  deed  of  covenant,  but  wherever  a 
mutual  contract  can  be  sufficiently  established,  and 
the  object  and  intention  of  the  parties  can  be  dis- 
covered. The  covenant,  therefore,  does  not  run 
with  the  land  in  equity,  where  it  would  not  run  with 
the  land  at  law,  without  an  agreement  or  the  inten- 
tion of  the  parties  to  assign  it ;  and,  in  order  to 
entitle  a  grantee  or  lessee  to  the  benefit  of  it,  it  is 
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essential  that  the  covenant  should  be  expressly,  or 
impliedly,  assigned  with  the  land  to  which  it  relates. 
Hence,  it  is  important  to  consider  the  expressed  or 
otherwise  apparent  purpose  or  object  of  the  restrictive 
covenant  in  reference  to  its  being  intended  to  be  an- 
nexed to  other  property,  or  to  its  being  only  obtained 
to  enable  the  covenantee  more  advantas^eously  to  deal 
^th  his  property,  and  for  his  own  heneflt ;  L  which 
case,  on  a  grant  or  demise  to  other  persons  without 
any  notice  of  the  covenant,  the  benefit  of  the  covenant 
does  not  enure  to  the  subsequent  grantees  or  lessees. 
These  general  propositions  willnow  be  made  clearer 
by  a  reference  to  the  decisions  upon  which  they  are 
founded.  When,  accordingly,  building  land  is  sold, 
and  the  purchaser  covenants  to  build  upon,  or  use, 
the  lands  in  a  certain  restricted  manner  with  refer- 
ence to  the  adjoining  land  of  the  vendor,  a  purchaser 
of  the  adjoining  land,  to  whom  it  is  conveyed  with 
the  benefit  of  the  covenant,  becomes  entitled  to  that 
benefit  in  equity,  although  the  covenant  may  not 
strictly  be  of  a  kind  capable  of  running  with  the 
land  at  law  (e).  And  where  the  owner  of  land  sold  a 
part,  and  entered  into  a  restrictive  covenant  with 
the  purchaser  against  building  on  an  adjoining 
plot  of  land,  it  was  held  that  the  person  who  might 
hold  the  vendee's  land*  could  enforce  the  obliga- 
tion against  the  person  who  might  hold  the  ven- 
dor's land,  and  could  apply  to  the  Court  to  prevent 
the  erection  of  a  structure  on  the  plot  in  violation 
of  the  agreement  (/).  So,  where  the  vendor  of 
a  piece  of  land  took  a  restrictive  covenant  as  to 
building  from  the  purchaser,  who  sold  the  same 
lands  by  auction  in  lots,  with  similar  restrictive 
covenants  from  each  purchaser,  it  was  held  that 
the  owner  of  any  lot  was  entitled  to  enforce  the 
covenant   against  the  owner  of  any  other  lot{g). 

(e)  WtHem  r.  McDermoit,  L.  R.  2  Oh.  72  ;  86  L.  J.  Ch.  76. 

(/)  McLean  v.  McKay^  L.  R.  6  P.  C.  827. 

\g)  Barrwm  t.  Good,  L.  R.  11  Kq.  838  ;  40  L.  J.  Ch.  294.  And 
aee  Lord  MannerM  r.  Johnson,  L.  R.  1  Ch.  Div.  678  ;  45  L.  J.  Ch. 
404.  See  the  recent  case  of  TliorneweU  v,  Johnson,  50  L.  J.  Ch. 
641;  44  L.  T.  768,  as  to  restraining  the  breach  of  restrictiTe 
ooTenants  matoAlly  entered  into  on  the  purchase  of  building  plots. 
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And,  upon  the  same  principle,  where  a  scheme  was 
laid  down  for  building  by  a  building  society,  with 
certain  regulations  applicable  to  every  lot  of  ground, 
and  on  the  sale  of  the  land  in  lots,  each  allottee 
or  purchaser  entered  into  restrictive  covenants  with 
the  trustees,  to  whom  the  property  had  been  con- 
veyed, for  the  benefit  of  all  the  purchasers  or  allottees 
of  the  several  lots ;  any  prior  or  subsequent  pur- 
chaser was  held  to  be  entitled,  in  equity,  to  the 
benefit  of  the  covenant  as  against  all  oUier  pur- 
chasers who  had  executed  it  (/i). 
The  re-  But,  on  the  other  hand,  as  has  been  previously 

strictive      mentioned,  restrictive  covenants  of  this  description 
miwrbe      uiust  be  expressl}^  or  impliedly,  assigned  with  the 
aamgned     land  to  which  they  relate  in  order  to  entitle  a  pur- 
vriih  the     chaser  or  assignee  to  the  benefit  of  them,  as  they  are 
eMremlv^'^  not  in  the  nature  of  a  reservation  to  the  original 
or  im-        owner,  devolving  on  his  subsequent  purchasers  and 
piiediy.       assignees  as  attached  to  the  property.     It  must  ap- 
pear that  the  benefit  of  the  covenant  was  part  of 
the  subject-matter  of  the  purchase.    Thus,  in  Keates 
V.  Lyon  (i),  A.  sold  part  of  an  estate  to  B.,  who 
entered  into  restrictive  covenants  for  himself,  his 
heirs,  and  assigns,  with  A.,   his  heirs,  executors, 
and  administrators,  as  to  the  buildings  to  be  erected 
thereon,  but  there  were  no  similar  covenants  by  A. 
in  respect  of  the  land  retained ;  nor  did  it  appear 
that  there  was  any  general  building  scheme  affecting 
the  property  at  the  date  of  B.'s  conveyance  :  A.  sub- 
sequently sold  other  portions  of  the  estate  retained 
to  different  purchasers,  and  afterwards  bought  back 
from  B.  the  lot  which  he  had  sold  to  him.     It  was 
held  that  the  benefit  of  B.'s  covenants  did  not  in 
equity  pass  to  the  purchasers  of  other  parts  of  the 
estate  from  A. ;  and  that  persons  claiming  through 
A.  could  make  a  good  title  to  the  re-purchased  land, 

{h)  Eoitwood  T.  Lever,  33  L.  J.  Ch.  355 ;  4  De  tf.  J.  &  S.  114. 
See  Child  v.  Douglas^  Kay,  560  ;  5  Do  Q.  M.  &  G.  739 ;  2  Jur. 
(N.  8.)  950. 

(»)  Keate$  ▼.  Lyon,  L.  R.  4  Ch.  218  ;  38  L.  J.  Ch.  357,  where 
ChUd  T.  DougUUj  supra,  is  considered.  See  Birminffham  JwU 
Stock  Co.  T  Lea,  86  L.  T.  N.  S.  843. 
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discharged  from  the  coyenants.     It  should  be  ob- 
served that,  in  the  case  just  cited,  nothing  appeared 
as  to  the  contents  of  the  conveyances  of  the  other 
purchasers,  and  there  was  no  evidence  as  to  whether 
they  were  informed  of  B.'s  restrictive  covenants,  or 
were  themselves  similarly  bound.    We  may  take  the  Where  the 
case  of  Master  v.  Hansard  {k)  as  a  further  illustra-  ^f'^^ 
tion  of  the  proposition  that,  if  a  man,  on  granting  benefit  of 
or  demising  building  land,i  takes  a  restrictive  cove-  lessor  or 
nant  far  his  own  benefit,  and  then  grants  or  demises  8»»*<"'- 
other  land  to  other  persons  without  any  notice  of 
the  covenant,  the  ben^t  of  the  covenant  will  not 
enure   to  subsequent  grantees  or  lessees.     There, 
the   owner  of  land  let  a  part  of  it  subject  to  a 
restrictive  covenant,  amongst  other  things,  not  to 
build  without   first    submitting  plans  to  him   and 
obtaining  his   approval,  and  afterwards   he  let  an 
adjoining  plot  with  a  similar  restrictive  covenant ; 
it   was   held    that  the   second    lessee,   taking   his 
lease  without  notice  of  the  first  restinctive  cove- 
nant,  was    not  entitled   to   relief,   as   he   did  not 
become  assignee   of  the   benefit  of  the  covenant, 
which    was   entered    into,   not  for  the  benefit  of 
the  adjoining  land,  but  for  the  benefit  of  the  owner 
of  the  estate,  that  he  might  be  able  to  make  the 
most   of   it.     It  would  be  too  great  an   enlarge- 
ment   of  the    doctrine    of   implied    obligation,  to 
raise   by  implication  a  right  in  the  nature  of  an 
equitable   assignment   of   the    benefit    of   such    a 
covenant  (Z).     Nor  will  the  plaintiff,  under  the  cir- Principle 
cumstances  just  stated,  be  entitled  to  relief  on  the  ^on^^^* 
principle  that  the  lessor  could  not  derogate  from  gnmt  has 
his  own  grant.     "  It  would  be  a  novel  extension  of  n®  appiica- 
that  doctrine  to  hold  that  not  only  a  grantor  cannot  ^^^^ 
do  anything  to  derogate  from  Ins  own  grant,  but 
that  he  is  obliged  to  take  active  steps  to  prevent 
other  persons  from  doing  what  he  might  not  himself 
do  "  (m).  This  principle  was  again  upheld  in  Renais 

(k)  Matter  t.  Uamard,  L.  R.  4  Ch.  Div.  718  ;  46  L.  J.  Cfa.  505  : 
JSomU  t.  CowliMhaw,  L.  R.  9  Ch.  Dir.  125  ;  affd.  11  Ch.  Div.  866. 
<0  Ihid,  4  Ch.  DiT.  722. 
(fli)  Ibid,  per  Jame^,  L.  J. 
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Benefit  of 

covenant 

in  equity 

although 

assigns 

named. 


The 

burden  of 
restrictive 
covenants 
as  to  build 


V.  Cowlishaw  (n),  which  was  afBrmed  by  the  L.JJ., 
who  **  entirely  concurred  with  every  word  of  the 
judgment  of  V.-C.  Hall"(o).  In  this  case,  the 
owners  in  fee  of  a  residential  estate  and  adjoining 
lands,  upon  the  sale  of  paii  of  the  adjoining  lands 
to  the  defendant's  predecessors  in  title,  took  cove- 
nants to  themselves,  their  heirs,  and  assigns,  restrict- 
ing the  purchaser  s  right  to  build  on  and  use  the 
land ;  they  afterwards  sold  the  residential  estate  to 
the  plaintiffs'  predecessors  in  title ;  it  was  held  that 
the  plaintiffs  were  not  entitled  to  restrain  the  defen- 
dants from  building  in  contravention  of  the  restric- 
tive covenants  entered  into  by  their  predecessors  in 
title,  as  the  conveyance  of  the  residential  estate 
contained  no  reference  to  the  restrictive  covenants, 
by  recital  of  the  conveyances  containing  them,  or 
otherwise :  nor  was  there  any  contract  or  representa- 
tion that  the  purchasers  of  the  residential  estate  were 
to  have  the  benefit  of  them.  **  To  enable  an  assign 
to  take  the  benefit  of  restrictive  covenants,  there  must 
be  something  in  the  deed  to  define  the  property  for 
the  benefit  of  which  they  were  entered  into  "  (p). 

It  should  be  observed  that  the  assigns  were  men- 
tioned in  the  above  covenant;  but,  although  this 
would  be  important  on  the  question  whether  a  cove- 
nant runs  with  the  land  at  law,  it  is  immaterial  in 
equity,  where  the  purchaser  does  not  know  of  the 
existence  of  the  restrictive  covenant.  It  should, 
also,  be  observed  that  the  purchase  did  not  include 
all  the  property  retained  upon  the  occasion  of  the 
conveyance  containing  the  restrictive  covenants  (r). 

With  respect  to  the  burden  of  covenants  restric- 
ting the  use  of  land  for  building,  the  doctrine  in 
equity  is  also  greatly  extended  beyond  the  doc- 
.  trine  of  law  as  to  covenants  running  with  the  land, 

(n)  RtnaU  v.  Cowlialiaw,  tupra. 

(o)  Ibid.  11  Ch.  Div.  866. 

ip)  Ibid.  868. 

(r)  See  the  remarks  of  Hall,  V.-C,  in  RcnaU  v.  Cowliskaw,  L  B. 
9  Ch.  Div.  129,  as  to  this ;  and  the  matters  to  be  considered  when 
such  a  contiact  is  not  express,  but  is  to  be  collected  from  the 
transaction.    See  pa^^  p.  262. 
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by  the  effect  of  notice  of  such  covenants  in  the  ing  or  ubo 
alienee  of  the  property.  It  was  formerly  doubted  ®' ^^' 
whether  a  Court  of  Equity  could  give  to  a  covenant  ^ff^^° 
of  this  description  a  more  extensive  operation  than  notice. 
was  allowed  to  it  at  law,  so  as  to  bind  an  assignee 
who  was  affected  with  notice  of  it  («).  But  it  is  now 
clearly  settled  that  covenants  controlling  the  en- 
jojTuent  of  land  as  to  building,  although  they  may 
not  run  with  the  land  at  law,  and  may  not  even 
purport  to  bind  the  assigns,  will  be  enforced  in 
equit}',  provided  the  person  into  whose  hands  tbe 
land  passes  has  taken  it  with  notice  of  the  cove- 
nants (0  ;  upon  the  ground  that  it  would  be  a  fraud 
on  tlie  covenantee,  to  enable  the  covenantor  to  dis- 
charge the  land  from  the  specific  liability  b}'  alienat- 
ing it.  The  liabihty,  therefore,  of  the  assignee,  in 
equity,  does  not  depend  upon  any  question  of  the 
technical  distinction  between  covenants  which  do, 
and  those  which  do  not,  run  with  the  land,  but  the 
point  is  whether  a  party  shall  be  permitted  to  use 
the  land  in  a  manner  inconsistent  with  the  contract 
entered  into  by  his  assignor,  and  with  notice  of  which 
he  took  the  land.  ''That  the  question  does  not  de- 
pend upon  whether  the  covenant  runs  with  the  land 
is  evident  from  this,  that  if  there  was  a  mere  agree- 
ment  and  no  covenant,  tliis  Court  would  enforce  it 
against  a  party  purchasing  with  notice  of  it ;  for  if 
an  equity  is  attached  to  property  by  the  owner,  no 
one,  purchasing  with  notice  of  that  equity,  can  stand 
in  a  different  situation  from  the  party  from  whom 
,  he  purchased  "  (ti). 

(«)  Collins  T.  Plumb,  16  Yea.  454,  460  :  KeppeU  t.  Bailey,  2  Myl. 
k  K.  517.  See  ante,  p.  163,  as  to  specific  performance  by  or  against 
aa  asBignee  with  notice. 

(0  Tulk  y.  Moxhay,  2  Ph.  774,  777  ;  1  Ha.  &  Tw.  105  ;  18  L.  J.  Ch. 
33  :  Keaiet  r.  Lyon,  L  B.  4  Ch.  App.  218,  222  ;  88  L.  J.  Ch.  857. 

^m)  Per  L.  Cottenham,  L.C.,  in  Tulk  t.  Moxkay,  supra  :  Whatnifin 
▼.  Oihson,  9  Sim.  196  :  Mann  r.  Stephens,  15  Sim.  877,  affirmed  on 
app.  379 :  Patching  t.  Dubbins,  Kay,  1  ;  28  L  J.  Ch.  45,  ante,  p. 
201  :  Coles  r.  Sims,  Kay,  56  ;  5  Be  G.  M.  ft  0.  1 ;  28  L  J.  Ch.  258, 
tfiite,  p.  215  ;  and  see  Hemingway  r.  Femandes,  13  Sim.  228  :  Chilti 
r.  Douglas,  Kay,  560  ;  5  De  G.  M.  k  Q.  739,  anU,  p.  199  :  Bristoio 
r.  Wood,  1  CoU.  480  :  Jackson  t.  Fenwick,  21  L.  T.  223  :  Johnstone 
T.  ffda,  2  K.  ft  J.  414.     See  also  Sckreiber  v.  Creed,  10  Sim.   9  : 

M  8 
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And  since  by  the  Judicature  Act,  1873  (x),  law 
and  equity  are  to  be  concurrently  administered, 
and,  in  cases  of  conflict,  the  rules  of  equity  are  to 
prevail,  it  appears,  as  previously  stated,  that  iDhere- 
ever  the  facts  admit  of  it  these  cases  must  henceforth 
be  decided  upon  the  question  of  notice  alone. 
Ezamplts  We  will  now  refer  to  the  decisions  in  support  of 
oftheniie  ^his  doctrinc  of  equity,  showing  when,  and  the 
"» cq*"  y-  extent  to  which,  assignees,  of  persons  who  have 
entered  into  covenants  as  to  building  in  a  pre- 
scribed manner,  will  be  bound  if  they  have  notice 
of  such  covenants.  In  Whatman  v.  Gibson  (jf), 
the  owner  of  a  piece  of  land,  on  which  a  row  of 
houses  was  to  be  built,  executed  a  deed  reciting 
that  it  had  been  laid  out,  and  was  intended  to  be 
dealt  with,  in  a  particular  manner,  and  declared 
tliat  it  should  be  a  general  and  indispensable  con- 
dition of  the  sale  of  all  or  any  part  of  that  land, 
that  the  several  proprietors  for  the  time  being 
should  observe  and  abide  by  the  several  stipulations 
and  restrictions  therein  contained,  and  that  he 
himself  would  at  all  times  observe  the  Uke  restric- 
tions and  stipulations;  and  those  restrictions  and 
stipulations  were  also  enforced  by  mutual  covenants. 
A  question,  afterwards,  arose  between  subsequent 
purchasers  of  different  portions  of  this  piece  of  land 

JTodaan  v.  Coppard,  29  Beav.  4  :  Herbert  v.  Madean,  12  Ir.  Ch.  84  : 
Parker  v.  Whyte^  1  H.  &  M.  167  ;  32  L.  J.  Ch.  520  :  Jtobton  r. 
Fli{/ht,  13  W.  R.  195  :  Eastwood  v.  Lever,  83  L.  J.  Ch.  357  ;  Clements 
y.  Welles,  L.  B.  1  Eq.  200  :  WUson  v.  Hart,  L.  R.  1  Ch.  468 :  WcUem 
T,  McDermoU,  L.  R.  2  Ch.  72 ;  36  L.  J.  Ch.  76  :  CaU  v.  Tourle, 
L.  R.  4  Ch.  654  :  Daniel  v.  Stepney,  L.  R.  7  Ex.  827  ;  9  Ex.  185  : 
Maclean  t.  Mackay,  L.  R.  5  P.  C.  827  :  Cooke  v.  Chilcot,  L.  R.  S 
Ch.  Div.  694 :  Richards  v.  Revitt,  L.  R.  7  Ch.  Dir.  224  ;  Luker  t. 
Dennis,  L.  R.  7  Ch.  DIt.  227.  See  the  foiloving  American  decisioiu  : 
Perkins  v.  Coddington,  4  Rob.  (N.Y.),  647  ;  Parker  v.  NigkUngaU, 
88  Mass.  841  :  Lijusee  t.  Mixer,  101  Maas.  512.  As  to  covenant 
being  intended  for  the  benefit  of  the  party  seeking  to  take  advantage 
of  it,  Badger  v.  Boardman,  16  Gray,  559  :  JetoeU  v.  Lee,  96  Mass. 
145.  See  Clark  v.  MaHin,  49  Penn.  St  289 ;  and  see  Whitney  v. 
Union  Ry.  Co.,  11  Gray,  859,  as  to  form  of  condition  or  restriction. 

{x)  Sects.  24,  25. 

(y)  Wfiotman  v.  Gibton,  9  Sim.  196.  See  Birmingham  Joint 
Stock  Co,  V.  Lea,  86  L.  T.  N.  S.  843,  where  the  defendant's  original 
underlease  was  merged  at  law,  bat  he  was  held  to  be  still  bound  in 
equity  to  observe  his  building  covenant. 
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wiih  notice  of  the  deed  of  covenant,  and  it  was  held 
that  the  one  was  bound  by,  and  the  other  was  enti- 
tled to  enforce,  the  covenants.  So,  in  anotlier 
case  (;?),  where  there  were  mutual  covenants  relating 
to  a  certain  piece  of  land  laid  out  in  plots  for  the 
erection  of  a  row  of  houses,  to  be  built  in  a  particu- 
lar and  uniform  manner,  and  according  to  a  general 
scheme  for  the  benefit  of  all  the  original  parties, 
W.  Page  Wood,  V.-C,  said  (a) :— "  Therefore  takmg 
the  deed  between  J.  and  S.  alone,  these  two  parties 
having  clearly  agreed  with  each  other  that  the 
property  should  be  laid  out  in  a  particular  way,  all 
those  who  come  in  under  them  are  bound  in  equity 
by  their  covenants  if  they  had  notice  of  them''; 
and  an  injunction  was  granted  to  restrain  the  de- 
fendant, in  whom  the  reserved  land  had,  after  divers 
mesne  assignments,  become  vested,  with  notice  of 
the  restrictive  covenants,  from  building  in  a  manner 
contrary  to  the  general  scheme. 

So,  also,  where  the  lessor  had  granted  leases  of 
certain  plots  of  land  restricting  the  lessees  from 
erecting  an  hotel  without  the  consent  of  himself, 
his  heirs,  or  assigns, — which  restriction  was  required 
in  consequence  of  the  lessor  having  covenanted  with 
another  lessee  not  to  let  any  land  or  house  for  that 
purpose, — a  purchaser  of  the  reversion  in  fee  of 
one  of  the  plots  leased  subject  to  the  restriction^ 
who  subsequently  purchased  the  lease  of  the  same 
lot,  was  restrained  from  building  an  hotel  on  the 
land  (fc).  Again,  in  the  case  of  Western  v.  McDer- 
mott  (c),  Lord  Chelmsford,  L.C.,  considered  himself 
to  be  relieved  from  the  necessity  of  determining  the 
question  whether  the  covenant  against  building  be- 
yond a  certain  height  did  or  did  not  run  with  the 
land,  because  the  defendant,  who  was  a  purchaser^ 
with  notice  of  such  restrictive  covenants,  would  be 

(r)  CoUm  t.  SitM,  Kay,  56 ;  5  De  G.  M.  &  0.  1  ;  23  L.  J. 
Cli.  268. 

(a)  Ibid.  Kay,  6».  See  NicdUy,  Penning,  W.  N.  Not.  26,  1881, 
No.  48,  p.  148,  on  this  subject. 

(6)  /ay  T.  RiehardBon,  80  Bear.  563. 

(c)  We$Um  T.  McDemwtt,  L.  R.  2  Ch.  72 ;  86  L.  J.  Cb.  76. 
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bound  by  them  in  equity.  Mann  v.  Stephens  {d) 
difiors  from  the  cases  previously  cited,  inasmuch 
as  there  was  no  general  building  scheme  or  plan 
affecting  the  property ;  but  the  restrictive  covenant 
as  to  the  user  of  the  land  was  contained  in  the 
deed  by  which  the  house  was  conveyed,  and  was, 
therefore,  plainly  intended  to  benefit  the  owner  of 
the  house  for  the  time  being.  It  appeared,  in 
this  case,  that  the  owner  in  fee  of  three  houses, 
and  of  an  adjoining  piece  of  land,  sold  one  of  the 
houses,  and  covenanted  with  the  purchaser  that  no 
building  whatever  should  at  any  time  thereafter  be 
erected  on  the  piece  of  land.  He  afterwards  sold  the 
piece  of  land,  and  took  a  similar  covenant  from  the 
purchaser.  The  house  ultimately  became  vested  in 
the  plaintiff,  and  the  piece  of  land  in  the  defendant, 
who  had  actual  notice  of  the  covenant  entered  into 
by  his  predecessor  in  title,  but  who,  notwithstanding, 
began  to  build  a  beer-shop  on  part  of  the  land.  And, 
though  it  was  argued,  on  behalf  of  the  defendant, 
that  there  was  no  privity  between  the  plaintiff  and 
defendant,  and  that  the  burden  of  the  covenant  did 
not  run  with  the  land,  the  Court  restrained  the  de- 
fendant from  continuing  the  building,  on  the  ground 
that  he  had  purchased  with  notice  of  Uie  covenant  (e). 
Both  the  benefit  and  burden  of  a  covenant,  by  a 
purchaser  of  a  piece  of  land  with  the  vendor,  who 
retained  land  adjoining  intended  to  be  disposed  of 
for  building  sites,  to  supply  water  to  all  houses 
built  on  the  vendor  s  land,  were  held  to  run  with  the 
land,  and  it  was  considered  that  the  case  was  not 
within  the  second  resolution  of  Spencer's  caseif), 
but  that,  under  any  circumstances,  a  sub-purchaser 
with  notice  was  bound  by  it  (g). 
Burden  of  Although  a  covenant  by  a  purchaser  of  land,  not 
iniquity  ^^^^^g  '^s  assigns,  that  no  building  to  be  erected 
on  the  land  should  be  used  for  certain  trades,  does 

(d)  Mann  v.  Stephentj  15  Sim.  377. 

{e)  See  Keates  v.  Li,on,  L.   R.  4  Ch.   218,  225 ;   SS  L.  J.  Oh. 
357. 

(/)  5  Rep.  16a  ;  1  £m.  L.  C,  ante,  p.  238. 
(Sf)  Cooke  T.  ChUcoU,  L.  R.  8  Ch.  Div.  694. 
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not  run  with  the  land,  yet  it  was  held  to  bind  a  sub-  although 
sequent  purchaser  in  equity  who  had  notice  of  the  J^^'^^* 
covenant  (A). 

And  it  may  here  be  observed  that  a  covenant,  Covenaot 
on  a  sale  of  land  for  building  purposes,  that  the  ^^^  snpply 
vendor  should  have  the  exclusive  right  of  supply-  ^J^'b^c- 
ing  beer  to  any  public-house  erected  on  the  land,  house 
would  bind  any  subsequent  purchaser  of  any  part  erected. 
of  the  land  having  notice  of  the  covenant  (i). 

Notice  of  a  restrictive  covenant  puts  the  assignee  Notice 
of  the  land  in  the  same  position,  and  he  is  subject  to  P'"*?  *^° 
the  same  measure  of  relief,  as  if  he  had  been  party  ^j^  ^q 
to  the  covenant.     The  covenantee  suing  on  breach  position  as 
of  the  covenant  is  no  more  bound  to  prove  sub-  ""^s*^ 
stantial  damage  in  one  case  than  in  the  other,  but  jqUqi 
the  Court  will  proceed  exactly  as  if  the  assignee 
with  notice  were  a  party  to  the  covenant  (k). 

Lastly,  the  doctrine  of  equity  upon  this  subject  is  Construe- 
further  extended  by  the  principles  of  constructive  ^/®^^^-^ 
notice.     In  order  that  an  alienee  may  be  boimd  in  tive  eove- 
equity,  it  is  not  necessary  that   he   should   have  tiants  as  to 
formal  notice  of  the  covenant.     As  a  general  rule  a  ^^di'^s- 
purchaser  or  mortgagee  is  bound  to  inquire  into 
the  title  of  his  vendor  or   mortgagor,  and  will  be 
affected  with  notice  of  what  appears  upon  the  title 
if  he  does  not  so  inquire,  and  this  rule  applies  to 
a  purchaser  or  mortgagee  of  leasehold  estates,  as 
much  as  to  a  purchaser  or  mortgagee  of  freehold 
estates,  and  it  applies  equally  to   a  tenant  for  a 
term  of  years  (i).     Where  in  the  deed  of  conveyance 
a  restrictive  covenant  was  entered  into  by  the  pur- 

{k)  WtUtm  T.  BaH,  L.  B.  1  Oh.  463  ;  35  L  J.  Oh.  569;  13  W.  R. 
988  :  FeOden  r.  Stater^  L.  &.  7  Kq.  523  ;  38  L.  J.  Ch.  379.  See  awU^ 
p.  238,  as  to  role  at  lav,  and  p.  248  as  to  benefit  of  corenant  in 
equity  where  assigns  named.  &^  Jontt  r.  Bone^  L.  R.  9  Bq.  674*; 
99  L.  J.  Ch.  405.  See  Potman  t.  ffarland,  L.  R.  17  Ch.  D.  353  ; 
50  L.  J.  Ch.  642 ;  44  L.  T.  N.  S.  728,  where  the  dicCum  of  Turner, 
L.J.,  in  Wihon  ▼.  Hart,  tupro,  is  commented  on. 

(t)  CaU  T.  Tourle,  L.  R.  4  Ch.  654 ;  88  L.  J.  Ch.  665  :  Luker 
T.  Jkimii,  L.  B.  7Ch.  Div.  227. 

(k)  Bkkardt  r.  ReoiU,  L.  R.  7  Ch.  Dir.  224. 

(0  Ptr  Tomer,  L.J.,  in  Witwih  v.  HaH,  L.  R.  1  Ch.  467  ;  35 
L.  J.  Ch.  569  ;  per  Wigram,  V.-C,  in  WtH  t.  Reid^  2  Hare,  260. 
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chaser  in  fee,  who  leased  to  a  tenant  without  such 
covenant ;  it  was  held  that  the  tenant,  though  he 
had  no  notice  in  fact,  was  put  upon  inquiry,  and  was 
fixed  with  constructive  notice  of  the  covenant  (m). 
For  a  lessee  is  a  purchaser  pro  tanto,  to  whom  the 
maxim  caveat  emptor  applies  (n).  He  must,  there- 
fore, at  his  peril,  ascertain  that  the  intended  lessor  s 
conveyance  does  not  restrict  him  from  permitting 
the  premises  to  be  used  in  certain  ways,  as  the 
lessee  is  bound  by  the  restrictive  covenants  as  to 
buildiug  of  his  lessor,  even  it  appears,  although  he 
has  no  knowledge  of  them,  and  might  be  compelled 
to  the  observance  of  such  covenants  by  the  cove- 
nantee (o).  Although  the  lessee  or  purchaser  may 
have  contracted  with  his  lessor  or  vendor  upon 
conditions  restricting  or  precluding  him  from 
inquiry  into  the  title,  it  seems  that  he  will  be  equally 
fixed  with  constructive  notice  of  such  restrictive 
covenants  with  respect  to  building  as  against  the 
parties  entitled  {p).  And  it  has  been  held  that, 
when  the  purchaser  or  lessee  has  notice  of  a  deed 
forming  part  of  the  chain  of  title  of  his  vendor  or 
lessor,  the  effect  of  such  constructive  notice  is  not 
done  away  with  by  any  representation  by  the  lessor 
of  the  non-existence  of  a  restrictive  covenant  in  the 
original  conveyance  as  to  the  class  of  buildings  to 
be  erected  (r).  An  underlessee  may  be  restrained 
from  breaking  restrictive  covenants  contained  in  the 

(m)  WiUon  T.  Hartf  supra.  See  this  case  commented  on  in 
Patman  v.  Harland,  L.  R.  17  Ch.  Div.  853  ;  60  L.  J.  Ch.  642 ;  44 
L.  T.  728.     Bee  Tkomevfell  v.  Johnson^  50  L.  J.  Ch.  641. 

(n)  Sug.  V.  &  P.  cb.  z.  s.  1,  pi.  12.     See  the  cases  there  cited. 

(o)  Feilden  v.  Slater,  L.  R.  7  Eq.  623  ;  38  L.  J.  Ch.  379  ;  20  L  T. 
112  ;  17  W.  R.  485 :  Parker  v.  WJujte,  1  H.  &  M.  167;  82  L.  J. 
Ch.  620.  See  Jay  y.  Richardson^  30  Bear.  563  :  Clements  t.  Wella, 
L.  R.  1  Eq.  200 ;  85  L.  J.  Ch.  265 ;  MitcheU  v.  Steward,  L.  R.  1 
Bq.  541 :  Wilson  v.  Hart,  supra :  Dennett  t.  Atherton,  L.  R.  7  Q.  B. 
816  ;  41  L.  J.  Q.  B.  165  :  Jones  v.  Bone,  L.  R,  9  Eq.  674  ;  39  L.  J. 
Ch.  405  :  Evans  v.  Davis,  L.  R.  10  Ch.  Div.  747. 

(jp)  Jiobson  T.  FLiffht,  4  De  G.  J.  &  S.  608 ;  34  L.  J.  Ch.  226. 
See  Morland  v.  Cook,  L.  R.  6  Eq.  252 ;  37  L.  J.  Ch.  825.  See  per 
Wood,  V.-C,  in  Parker  v.  Wliyte,  supra,  where  a  doubt  was  ezpresBed 
as  to  what  would  be  the  effect  if  an  underlessee  had  contracted  not 
to  investigate  his  lessor^s  title. 

(r)  Patman  r.  Harland,  supra. 
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original  lease  (s),  or  entered  into  with  respect  to  the 
property  by  any  person  claiming  through  the 
original  lessee  {t),  although  they  are  not  repeated  in 
the  sublease  (t^).  But  it  has  been  held,  in  a  recent 
case  (x),  that  a  person  who  contracts  for  an  under- 
lease has  constructive  notice  of  the  provisions  of  the 
original  lease  only  when  he  has  had  a  fair  oppor- 
tunity of  ascertaining  for  himself  what  they  are. 
The  Vendor  and  Purchaser  Act,  1874  {y),  merely 
barred  the  purchaser  s  right  to  call  for  the  title  to 
the  freehold,  so  that  if  an  underlease  were  sold,  the 
title  of  any  mesne  landlord  could  be  called  for.  As, 
therefore,  the  decisions  (z),  on  the  subject  of  the 
liability  of  the  imderlessee  or  lessee  imder  re- 
strictive covenants,  have  been  founded  upon  the 
obligation  of  the  underlessee  or  lessee  to  investigate 
his  lessor's  title,  this  statutory  obligation  ought,  it 
would  seem,  to  have  the  eflfect  of  reversing  the  rule 
laid  dovni  in  Wilson  v.  Hart  (a),  so  far  as  it  concerns 
lessees  (6).  It  has,  however,  been  held  that  the 
Vendor  and  Purchaser  Act,  1874  (c),  only  makes  an 
express  stipulation  necessaiy  for  obtaining  the  title, 
and  does  not  alter  the  rule  as  to  constructive  notice 
of  restrictions  and  obligations  as  to  building  {d). 
But  it  is  now  enacted  by  the  Conveyancing  and 
Ijaw  of  Property  Act,  1881  (e),  that,  "  on  a  contract 
to  grant  i^  lease  for  a  term  of  years  to  be  derived 
out  of  a  leasehold  interest,  with  a  leasehold  rever- 

(#)  Parker  v.  TTAyte,  supra.     See  ante,  p.  229. 

(I)  Clements  y.  WelUs,  L.  R.  1  Eq.  200 ;  35  L.  J.  Ch.  205. 

(tt)  See  the  cases  cited  note  (o) :  Jtobson  y.  Fliijht^  supra  :  Herbert 
T.  Madean,  12  Ir.  Ch.  R.  84. 

(x)  Hyde  v.  Warden,  L.  R.  3  Ex.  Div.  72.  Sec  Lewis  v.  Bond,  18 
Beav.  85 :  Cesser  t.  CoUinge,  3  My.  &  K.  283  :  Grosvenor  v.  Green, 
28  L.  J.  Ch.  178  :  Smith  y,  Capron,  7  Hare,  185. 

{y)  37  ft  38  Vict.  c.  78,  s.  2.     See  the  section,  ante,  p.  24. 

(z)  Bnt  see  Clements  y.  Welles,  supra. 

{a)  Supra, 

(6)  See  Davidson,  Vol.  Y.  Ft.  1,  76. 

(r)  Supra. 

{ff)  See  the  judgment  of  Jessel,  M.  R. ,  in  Patman  v.  Harland^ 
L.  E.  17  Ch-  D.  353  ;  50  L.  J.  Ch.  642  ;  44  L.  T.  728  :  ThomeweUy. 
Johnson,  50  L.  J.  Ch.  641. 

(e)  44  k  45  Vict.  c.  41,  s.  13.  See  ante,  p.  24.  And  see  s.  3,  as 
to  application  of  stated  conditions  of  sale  to  all  purchases. 
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sion,*'  the  title  to  the  leasehold  reversion  shall  not 
be  required.     Both  these  enactments  are  subject  to 
any  contrary  intention  expressed  in  the  contract. 
Precau-  Since,  therefore,  the  lessee  is  put  upon  inquiry  as 

tions         l^^  ^Ijq  ^j^]g  j^^d  restrictive  covenants  of  the  lessor,  Le 
whwre^Se   sliould,  if  he  is  to  build  upon  the  demised  premises, 
lessee  is  to  take  care  either  to  investigate  the  lessor  s  title,  (or 
build.         ji^  ^YL  events  to  see  the  conveyance  to  him)  ;  or  he 
should  obtain  an  vnqualificd  covenant  for  quiet  en- 
joyment during  the  term,  without  any  interruption 
or  disturbance  by  the  lessor,  **  orby  any  other  person 
or  persons  whomsoever  ;*'  i.e.,  against  all  persons 
having  lawful  title  (/). 
Doctrine         It  should  be  remembered  that  the  doctrine  of 
of  construe-  constiTictive  notice,  with  respect  to  covenants  re- 
hll^Jda  stricting  the  manner  of  building  on  the  land,  will 
purchasers  operate   against  a  purchaser   only  for  the  protec- 
is  only  in    ^JQn  Qf  ^he  rights  and  equities  of  third  parties  ;  it 
thlni  "^  °     ^o^s  not  apply  as  between  the  contracting  parties 
parties.       themselves,  and  has  nothing  to  do  with  the  rights 
and  liabilities  of  vendors  and  purchasers  as  between 
themselves  (f7). 
Lessee  not       The  lessee  or  purchaser  will  not  be  affected  with 
affected      constructive    notice    of   restrictive   covenants,    bv 
restrictive  reason  merely  of  neglecting  to  inquire,  where  he 
covenant     could  not,  by  doing  so,  have  discovered  them  h}' 
as  to  build-  examination  of  the  deeds.     Thus,  where  a  separate 
n^  have     agreement  was  entered  into,  by  the  grantee  in  fee  of 
been  dis-    a  piece  of  building  land,  restricting  the  erection  of 
covered,     buildings  for  a  particular  trade,  but  there  was  no 
restrictive  covenant  in  the  deed  by. which  the  land 
was  conveyed ;  and  his  assignee,  who  had  notice  in 
fact,  let  a  house  from  year  to  year  to  a  tenant,  who 
carried  on  the  restricted  trade,  not  having  had  any 
notice  of  the  agreement ;  it  was  held  that  no  relief 


(/)  Oniont  v.  Cohen,  2  H.  &  M.  354  ;  34  L.  J.  Oh.  338.  Woodfall 
(llihed.),  632. 

(g)  CabaOero  v.  ffenty,  L.  R.  9  Ob.  447 ;  43  L.  J.  Ch.  635 : 
Drysdale  v.  Mace,  2  Sm.  &  Q.  225  ;  23  L.  J.  Oh.  518.  See  per 
Wigram,  V.-C,  in  WiUonv.  Short,  6  Hare,  366  ;  per  Oranworth,  KJ., 
in  lUj/nea  t.  Spiye,  1  De  G.  M.  k  Qt.  710 ;  21  L.  J.  Ch.  663. 


UNDER   COVENANTS   RELATING   TO   BUILDING.  257 

could  be  obtained  against  the  tenant,  but  an  injunction 
was  granted  against  the  assignee  with  notice,  which 
was  suspended  until  the  earliest  time  that  the 
tenancy  could  be  determined  (h).  The  reason  for 
this  decision  is  clear,  the  grantor  having  chosen  to 
hare  the  agreement  in  a  separate  document,  and 
not  in.  the  deed,  the  tenant  might  have  seen  the 
title  deed  of  his  lessor  without  becoming  aware 
that  there  was  any  restriction  (i). 

It  may  be  here  observed,  that  the  assignee  of  During 
a   term    is   liable    on    the    covenants   which   run  ^*  ^"^^ 
with  the  land,  although  he  has  not  taken  actual  assignee  is 
possession ;  so  also  the  assignee  of  an  assignee  for  liable 
breaches  happening  after  the  assignment  to  him  (fc),  ^"f^^^^g 
and  before  any  assignment  over  by  him  (Z).     And 
where  a  covenant  was  entered  into  by  a  lessee  for 
himself  and  his  assigns,  to  pull  down  certain  old 
houses,  and  build  others  within  seven  years,  and, 
after  the  end  of  seven  years,  he  assigned,  without 
having  performed  this  covenant,  it  was  held  that  an 
action  of  covenant  would  not  lie  against  the  as- 
signee because  the  breach  was  complete  before  the 
assignment,  and  the  liability  of  the  assignee  depends 
solely  upon  the  privity  of  estate ;  but,  on  the  other 
hand,  if  the  lessee  had  assigned  before  the  expira- 
tion of  the  seven  years  the  assignee  would  have 
been  liable  (m). 

(A)  Carter  t.  WHliams,  L.  R.  9  Eq.  678  :  89  L.  J.  Ch.  560.  See 
per  Lcacb,  M.&.,  in  Hanbury  v.  LUchJldd,  2  M.  &  K.  633. 

(t)  Per  Jamc»,  V.-C,  in  Carter  y.  WilliamSf  supra. 

{k)  Pavl  T.  Nunc,  8  B.  &  C.  486  :  S.  C.  2  M.  &  Ry.  625  :  Walker  v. 
ReevtSy  2  Dong.  461,  n. ;  8  Id.  19  :  Taylor  t,  Shum,  1  Bos.  &  P.  21. 

(0  Beardman  y.  WiUon,  L.  R.  4  C.  P.  57.  An  assignee  may 
aaigii  orer  to  a  man  of  straw,  and  get  rid  of  his  liability  except  as  to 
preTions  breaches,  Ondow  r.  Corrie^  2  Madd.  330. 

(w)  Churckwarderu  of  St,  Saviour's,  Southtoark  y.  SmUk,  1  W. 
Blac  861  ;  S.  C.  3  Burr.  1271 :  Grescot  t.  Green,  Holt,  177 ;  S.  C. 
1  Salk.  199  :  Brittin  t.  Vaux,  1  Liitw.  360  :  Hawkins  y.  Sherman, 
3  C.  Ic  P.  459. 

Sm  BenneU  y.  Herring,  3  C.  B.  N.  S.  870,  as  to  liability  to  eject- 
ment for  forfeitore,  arising  out  of  a  breach  of  covenant  to  complete 
certain  houses  (in  carcase),  committed  prior  to  the  assignment. 


CHAPTER  XX. 

ROADS  AND  DRAINS,  ETC.,  FOR  BUILDING. 

Where  tho  When  land  is  appropriated  and  laid  oat  for 
roads,  &c.,  building  purposes,  the  landowner  in  some  cases 
buildhig  fonns  and  makes  aU  the  pathways,  roadways,  and 
estate  are  drains,  with  the  object  of  opening  up  the  land  for 
made  by  the  encouragement  of  building.  The  lessor,  in  this 
^*^^*  case,  usually  demises  to  the  lessee  the  land  and  an 
equal  moiety  of  the  road,  which  the  lessee  covenants 
to  repair  (a) ;  and  then  a  right  of  way  is  given  to 
the  lessee  over  the  other  moiety  of  the  road,  and 
also  over  all  other  neighbouring  roads  belonging  to 
the  lessor,  together  with  a  right  of  passage  and  run- 
ning of  water  and  soil  through  the  main  sewer  or 
drain  under  the  road.  The  lessor  afterwards  reserves 
a  right  of  way  over  the  moiety  of  the  road  demised  (6), 
and  a  right  of  passage  of  water  and  soil  through 
all  sewers  or  drains.  A  reservation,  in  the  strict 
sense  of  the  term,  can  only  be  in  respect  of  some 
right  or  profit  issuing  out  of  the  subject  of  the 
demise,  which  had  previously  no  separate  existence, 
just  as  an  exception  must  be  parcel  of  the  thing 
demised.  A  right  of  way,  reserved  to  the  lessor  by 
the  building  lefase,  over  the  land  demised,  is  not 
strictly  an  exception  or  a  reservation,  being  neither 
parcel  of  the  thing  demised,  nor  issuing  out  of  it, 
but  is  in  strictness  of  law  an  easement  newly  created 
by  way  of  grant  from  the  lessee  (c). 

(a)  See  pottf  p.  269,  et  teq.  See  pott,  Chap.  XXI.,  as  to  the 
liability  of  the  landlord  or  the  tenant  to  the  payment  of  asaesaments 
for  paring  and  drainage,  &c.,  under  covenants  to  pay  rates,  taxes,  Ac. 

(6)  A  priyate  right  of  way  is  a  mere  easement  over  the  soil  of 
another,  and  not  an  interest  in  the  land  itself  :  QodUy  y.  Frith,  YelT. 
159  :  Bewlifu  v.  Shippam,  5  B.  &  0.  221. 

(e)  Durham  ds  Sunderland  Ry.  Co.  y.  Walker,  2  Q.  B.  940  ;  2  G. 
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If  an  estate  is  laid  out  for  building,  and  the  lessor  Construc- 
covenants  to  make  roads  in  accordance  with  a  pro-  **^  °^  . 
posed  building  scheme,  such  a  covenant  may  not  be  by  lessor 
satisfied  by  merely  making  the  roads  up  to  a  certain  to  make 
part  of  the  land  which  has  been  let ;  but  the  lessor  ^^*7' 
may  be  compelled  to  make  all  the  roads,  if,  from  a  building 
the  construction  of  the  covenant,  and  the  character  scheme. 
of  the  nndertaking,  it  appears  to  have  been  so  in- 
tended.    And  where  certain  landowners  by  a  deed, 
reciting  that  they  had  appropriated  and  laid  out 
certain  land  for  buildings,  demised  a  portion  thereof 
to  a  builder,  who  covenanted  to  build  two  houses, 
and  to  contribute  towards  the  repair  of  the  roads  to 
be  laid  down;  and  the  landowners  covenanted  "that, 
on  such  buildings  being  covered  in,  they  would  cut 
good  and  sufficient  roads  in,  through,  and  over  the 
land,   and  construct  a  good   and   sufficient  sewer 
under  the  intended  roads,  for  the  common  use  of 
the  builder,  and  all  other  lessees  or  tenants  of  the 
other  portion  of  the  land";  it  was  held  that  the 
landowners'   covenant  was   not   satisfied   by   their 
making  a  road  up  to  the  plaintiff's  houses,  but  that, 
as  soon  as  those  houses  were  covered  in,  the  land- 
owners were  bound  to  make   good   and   sufficient 
roads  over  the  whole  land,  as  contemplated  by  the 
building  scheme,  although  no  other  houses  than  the 
plaintiff's  had  been  built  {d). 

If,  on  the  other  hand,  the  pathways,  roads,  and  Covciuint 
drains  have  not  been  made  by  the  lessor,  the  lessee  ^^^® 
generally  enters  into  a  covenant  in  the  building  lease  the  roads. 
to  lay  and  make  all  the  pathways  and  roadways  of  the 

k  n.  326.  See  Oyrporaium  of  London  t.  Jtiggfj  L.  R.  13  Ch.  Dir. 
798.  A  reeerration  must  be  of  some  new  thing  out  of  that  which  is 
gianied,  and  the  chief  requisites  to  a  good  reserration  are  as  f  oUows : — 
1.  It  moat  be  by  apt  words.  2.  It  must  be  of  some  other  thing 
isniing  out  of  the  thing  granted,  and  not  a  part  of  the  thing  itself,  nor 
of  soDiethiiig  issuing  out  of  another  thing  :  Shep.  Touch.  80  ;  David- 
ion,  Vol.  v.,  pt.  1,  168  :  Pearce  t.  WaUs^  L.  &.  20  Eq.  492.  See 
fvtber  as  to  the  distinction  between  an  exception  and  a  reservation  ;  Co. 
Lii  47  a  ;  Com.  Dig.  Fait.  £.  5  ;  Piatt.  Vol.  II.,  pp.  87,  529  ;  Wood- 
fall,  159. 

{dj  M(uon  V.  CoUt  4  Exch.  375  ;  18  L.  J.  Ex.  478.    See  Critp  ▼. 
Prict,  5  Taunt.  548  :  and  see  Low  v.  Innes^  4  De  Q.  J.  A  S.  286. 


260 


ROADS    AND   DRAINS,   ETC.,    FOR   BUILDING. 


Presump- 
tion as  to 
soil  of  road 
■where  no 
grant. 

Distinction 
between 
a  con- 
tinuous 
and  a 
discon- 
tinuous 
easement. 


streets  or  portions  of  the  streets,  forming  part'of  the 
premises  demised  to  him,  according  to  such  system 
as  the  lessor  or  his  surveyor  may  direct ;  and  also 
to  make  all  sewers,  drains  and  channels  upon  such 
plans  and  systems  as  to  join  or  coalesce  with  other 
sewers  on  tiie  adjoining  lands,  and  to  permit  the 
lessor  to  construct  them  at  his  expense,  if  he  fail 
to  do  so.  In  other  cases,  there  is  a  covenant  by  the 
lessee  to  pay  a  proportion  to  the  lessor,  or  to  some 
other  person  appointed  for  that  purpose,  of  all  ex- 
penses and  charges  for  making  the  roads,  pathways 
and  drains,  &c.,  which  are  to  be  used  in  common  by 
tlie  other  tenants  of  the  building  estate  of  the  lessor  (e). 

In  the  absence  of  a  grant  of  a  right  of  way  there 
is  always  a  presumption  that  the  soil  of  a  road, 
usque  ad  medium  Jilum  rzV^,  belongs  to  the  owners  of 
the  adjoining  lands;  which  applies  equally  to  a 
private  as  to  a  public  road  (/). 

An  easement,  such  as  a  right  of  drainage,  &c., 
which  is  continuous  and  apparent,  will  pass  by  a 
demise  or  conveyance  of  the  messuage  without  any 
general  words ;  but  a  distinction  is  drawn  between 
such  an  easement,  and  a  discontinuous  easement, 
such  as  a  right  of  way,  which  must  be  created  by 
express  grant.  Thus,  where  part  of  an  estate  is 
conveyed  without  an  express  grant  or  reservation, 
and  there  is  nothing  to  negative  the  presumption, 
the  alienee  is  entitled  to  the  benefit  of  all  those  con- 
tinuous and  apparent  easements,  such  as  drainage 
from  his  house  or  houses  over  the  residue  retained, 
necessary  to  the  due  enjoyment  of  the  part  conveyed, 
and  hitherto  used  therewith  {g).  But  an  ordinary 
right  of  way,  not  being  a  way  of  absolute  neces- 

(e)  See  pott^  p.  269,  as  to  a  covenant  by  the  lestor  to  insert  in 
leases  of  other  parts  of  the  estate  covenants  that  all  other  lessees  shjdl 
bear  part  of  the  expenses  of  roads  and  sewers. 

(/)  Holme9  Y.  BfUingham,  7  C.  B.  N.  S.  329  ;  29  L.  J.  M.  C.  182 ; 
Smith  r.  J/owden,  14  0.  B.  N.  S.  898. 

(g)  See  WhetUUm  t.  BurrtnM,  L.  R.  12  CHi.  D.  31,  where  Pyer  v. 
CaHer,  1  H.  &  N.  916,  was  dissented  from,  and  Suffidd  t.  Brown^  4 
De  G.  J.  &  S.  185  ;  9  Jur.  (N.  8.)  999  ;  33  L.  J.  Ch.  249,  256  ;  10  Jar. 
N.  8.  Ill,  and  SvooMhomugk  v.  Coventry ^  9  Bing.  805,  were  explained. 
See  also  Ewart  y.  Cochrane,  7  Jur.  N.  S.  925  :  Worthington  t.  Oimton, 


ROADS  AND   DRAINS,   ETC.,   FOR  BUILDING.  261 

dty  (h),  will  not  pass  unless  the  grantor  uses  words 
sofficieut  to  create  an  easement  (t). 

Where,  however,  there  is  an  absolute  necessity,  Way  of 
and  nothing  less,  a  right  of  way  will  be  presumed  (fc).  noceasity. 
For  a  right  of  way  may  arise  by  operation  of  law ; 
and  if  a  man  grant  a  piece  of  ground  in  the  middle 
of  his  field,  he,  at  the  same  time,  tacitly  and  im- 
pliedly gives  a  way  to  come  at  it  (Z).  Where  a  way, 
granted  by  a  lease,  passes  over  the  land  of  a  third 
person,  and  therefore  cannot  be  used  by  the  lessee, 
if  there  is  no  other  way  to  his  land,  he  can  claim 
a  way  of  necessity  to  the  nearest  highway  by  the 
shortest  line  across  the  grantor's  land  (m).  But 
a  way  of  necessity  is  limited  by  the  necessity  which 
created  it,  and  when  such  necessity  ceases,  the  right 
of  way  also  ceases  (n). 

Although,  as  a  general  rule,  there  is  no  corre-  Reserva- 
sponding  implication  as  to  continuous   easements  ^^^^  ^7 ""' 
in  favour  of  the  grantor,  yet  the  law  will  usually  ^  ^  ^°^* 
presume  a  reservation  in  the  conveyance  of  such  a 
way   of   necessity   over  the   part   conveyed   as  is 
essential  to  the  due  enjoyment  of  the  part  retained, 
where  there  is  nothing  in  the  conveyance  to  negative 
the  presumption  (o).      The   question,  in  a  recent 
case  (p)t  was  whether,   on  a  grant  of  land  wholly 

2  B.  &  E.  618  ;  29  L.  J.  Q.  B.  116  :  Polden  v.  Bastard,  4  B.  &  S. 
258,  263  ;  32  L  J.  Q.  B.  872  ;  S.  0.  (in  error)  L.  R.  1  Q.  B.  166  ;  7 
B.  &  S.  130  ;  35  L.  J.  Q.  B.  92  :  Pearton  y.  Spencer,  1  B.  ft  S.  571  : 
Glare  ▼.  Harding,  27  L.  J.  Ex.  286. 

(A)  See  s.  6  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
poBt,  p.  265,  as  to  general  words  to  be  implied. 

(i)  Bartow  ▼.  Rhodes,  1  Or.  &  M.  448  :  Worihington  ▼.  Gimeon, 
mtpra :  Wardle  ▼.  Broddehurtt,  1  E.  &  E.  1058  ;  2  lb,  612.  See 
BrtU  T.  Clow9er,  L.  E.  5  C.  P.  D.  376.  See  a.  62  of  the  Conveyancing 
Act,  1881,  as  to  grants  of  easements,  &c,  by  way  of  use, 

(it)  Pinnington  v.  GaUand,  9  Bxdi.  1  :  Pearton  v.  Spencer,  3  B.  & 
8.  761  :  Gauford  v.  MoffaU,  L  E.  4  Ch.  Ap.  133. 

(0  (HdfiMs  case,  Noy,  123  ;  2  Boll  Abr.  60,  pi.  17. 

(m)  Otbom  v.  Wiae,  7  C.  &  P.  761. 

(n)  HoLfMS  y.  Goring,  and  Holmes  t,  EUioU,  2  Bing.  76.  Woodfall 
(11th  ed.),  659  ;  Gale  (4th  ed.),  140. 

(o)  See  Wkeddon  v.  Burrows,  supra.  See  Pinninyton  v.  GaUand, 
supra :  Pearson  y.  Spencer,  supra :  Richards  y.  Rose,  9  Exch.  218  : 
ifvrdUey.  Black,  11  Jar.  N.  S.  608. 

{p)  Corporation  of  London  v.  Riggi,  L.  E.  13  Ch.  Div.  798.  See 
po9i^  pp.  265,  266. 
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— where 
there  is 
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a  building 
scheme. 

Davieiv. 
Sear, 


surrounding  a  close,  the  implied  grant,  or  re-grant, 
of  a  right  of  way  by  the  grantee  to  the  grantor  to 
enable  him  to  get  to  the  reserved,  or  excepted,  or 
inclosed  close,  is  a  grant  of  a  general  right  of  way 
for  all  purposes,  or  only  a  grant  of  a  right  of  way  for 
the  purpose  of  the  enjoyment  of  the  reserved,  or 
excepted,  close  in  its  then  state.  Jessel,  M.R., 
held  (r)  that  the  implied  re-grant  only  creates  such 
a  right  of  way  as  will  enable  the  owner  of  the  close 
to  enjoy  it  as  in  the  condition  it  happened  to  be  at 
the  time  of  the  re-grant ;  and,  if  at  that  time  the 
close  was  agi'icultural  land,  the  owner  of  the  close 
can  only  claim  such  a  right  of  way  as  is  suitable  to 
the  enjoyment  of  land  in  that  condition ;  and  he 
cannot  claim  a  right  of  a  way  suitable  to  the  user 
of  the  close  as  building  land  (a). 

But  where  a  purchaser  has  notice  (t)  that  the 
adjoining  land  is  to  be  laid  out  in  building-,  in 
a  manner  which  will  make  a  right  of  way  over 
the  purchased  land  necessary  to  the  vendor,  such 
right  of  way  is  reserved  to    the   vendor   by  im- 

i)lication  as  a  way  of  necessity  (ii).  Thus,  a 
ease  was  purchased  of  a  house,  part  of  an  estate 
agreed  to  be  let  upon  building  leases.  There  was 
an  open  archway  under  pai*t  of  the  house,  which 
was  described  as  a  "  gateway'*  in  the  ground  plan 
of  the  house  drawn  on  the  lease,  and  which,  when 
the  buildings  on  the  estate  were  completed  in  ac- 
cordance  with  the  plan  of  the  building  agreement, 
formed  the  only  means  of  access  to  a  mews  behind 
the  house ;  although  at  the  time  of  the  purchase, 

(r)  J  bid.  His  Lordship  said  that  there  was  no  exact  decision  on  th* 
point,  or  anything  coming  near  it,  and  that  the  only  scintilla  he 
could  find  near  the  point  was  an  obeerration  by  Lord  Oaims,  L.O.,  in 
Oayford  ▼.  Mcffatt,  L.  R.  4  Ch.  Ap.  133,  135,  with  reference  to 
Mr.  Serjeant  Williams*  note  to  Pomfrei  t.  Rieroft,  1  Wms.  Saund. 
(ed.  1871)  pp.  671—574. 

(t)  It  seems  that  the  same  rule  applies,  if  the  grant  is  of  the  land* 
locked  close,  with  an  implied  grant  of  a  way  of  necessity  oyer  the 
surrounding  land  :  Corporation  of  London  v.  Rigg^  iupra.  See  WaU$ 
T.  Kdson,  L.  R.  6  Cb.  166  ;  19  W.  R.  338. 

(0  See  ante,  p.  243,  et  teq.,  and  p.  248,  et  seq.  as  to  assignees  with 
notice  of  restrictive  covenants. 

(tt)  J)aviei  V.  Sear,  L.  R.  7  Kq.  427, 
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as  the  buildings  were  not  then  completed,  there 
were  other  means  of  access.  There  was  no  express 
reservation  of  a  right  of  way,  but  the  archway  was 
used  as  an  entrance  to  the  mews  until  the  buildings 
were  completed.  And  it  was  held  that  a  right  of  way 
through  the  archway  was  reserved  by  implication, 
the  state  of  the  property,  at  the  time  of  the  purchase, 
being  such  as  to  put  the  purchaser  upon  inquiry, 
and  fix  him  with  constructive  notice  of  the  building 
plan  (x). 

When,  therefore,  land  is  let  for  building,  the  Reserva- 
nature  and  extent  of  the  easements,  or  quasi-ease-  *i°^', , , 
ments,  which  the  lessor  intends  to  retain,  should  be  "xpressiy 
expressly  stated.     The  ordinary  rule  that  a  grantor  mentioned 
shall  not  derogate  from  his  absolute  grant,  wiU  ^  }^ 
prevail,  if  the  right  to  be  reserved  by  implication  is  i^."^^ 
not  clearly  essential  to  the  enjoyment  of  the  pro- 
perty retained  (y).    But  where  the  lessor  excepts 
and  reserves  to  himself  the  right  to  make  and  use 
a  sewer  in  the  land  demised,  whereby  the  exclusive 
086  of -such  sewer  is  resei-ved  to  him/he  may  main- 
tarn  an  action  against  the  lessee  for  openLig  and 
using  the  sewer  (z). 

Where  the  owner  of  two  adjoining  houses,  who  Right  of 
had,  during  the  unity  of  possession,   made    and  road  oyer 
used  for  his  own  convenience  a  road  across  close  J^a^made 
B.  to  A.,  afterwards  sold  close  A.  with  the  general  during 
words,  "  together  with  all  ways,  easements,  and  ^ai*y  ^f 
appurtenances  thereto  appertaining,  and  with  the  P^*®^^"* 
same  now  or  heretofore  occupied  or  enjoyed,''  it 
was  held  that,  as  there  was  no  roadway  before  the 
unity   of  possession,  no  right  of  way  would  pass 

(x)  See  ant€j  p.  24,  et  aeq,,  as  to  plans  forming  part  of  an  agree- 
ment. See  AU.-Gen.  ▼.  Biphotphated,  <£«.,  Co.,  L.  B.  11  Ch.  D. 
8W.  See  Sufidd  v.  Brown,  4  De  G.  J.  ft  S.  185  ;  9  Jur.  (N.  S.) 
W9  ;  10  Jur.  (N.  8.)  Ill ;  33  L.  J.  Cb.  249,  266  :  EwaH  v.  Cochrane, 
i  IbMsq.  117 :  Moriand  y.  Cook,  L.  R.  6  Eq.  252  :  ffall  y.  Lund,  1 
H.  &  C.  676  :  Dodd  v.  Burchdl,  1  H.  &  C.  113.  Easements  are  not 
affected  by  the  Metropolitan  Building  Acts  :  WdU  y.  Odif,  1  M.  &  W. 
452 :  TiUerton  y.  Conpen,  6  Taunt.  465  :  Crofts  y.  Ifaldane,  L.  R. 
2  Q.  B.  194.     See  tbe  aboye  Acts  and  cases,  post,  Part  III. 

(y)  Curriere  Co.  y.  CorbeU,  2  Dr.  &  Sm.  855. 

{t)  Lu  y.  SUnenatm,  E.  B.  &  E.  512  ;  27  L.  J.  Q.  B.  263.  See 
also  Rawttron  r.  Taylor,  11  Excb.  369. 
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under  the  general  words  of  the  conveyance  (a). 
In  this  case,  therefore  as  stated,  there  was  no 
right  of  way  previous  to  the  unity  of  possession, 
but  where  the  previously  existing  right  of  road 
was  mefged  by  imity  of  possession,  it  was  said  to 
be  a  question  whether,  by  the  words  in  the  con- 
veyance, the  vendor  intended  to  revive  that  which 
had  been  destroyed  by  unity  of  possession  (6). 
And  a  right  of  way  which  had  been  usually  en- 
joyed with  property,  and  had  become  merged 
by  unity  of  possession,  was  held  to  pass  by  a 
conveyance  of  the  land  with  "all  ways,  paths, 
passages,  &c.,  to  the  same  belonging,  or  apper- 
taining, or  therewith  usually  held,  used,  occupied, 
or  enjoyed  *'  (c).  But  it  has  been  held,  in  a  recent 
case  (d),  that  the  effect  of  the  older  authorities  is 
that,  where  there  is  a  grant,  by  the  owner  of  two 
closes  of  land,  of  one  of  them  "  together  with  all 
ways  appertaining  and  now  used  and  enjoyed  there- 
with," it  makes  no  difference  whether  a  right  of  way 
had  existed  before  unity  of  possession,  or  whether 
the  way  had  been  constructed  during  the  unity  of 
possession ;  in  either  case,  a  right  of  way  over  a 
clearly  defined  road,  constructed  over  the  other 
close,  and  actually  used  at  the  date  of  the  grant, 
would  pass  to  the  grantee  under  the  general  words. 
"General  It  has  been  held  that  a  right  of  way  cannot,  in 
words  "      general,  pass  under  the  word  **  appurtenances  "  (e). 

(a)  Thompson  v.  Waterlow,  L.  R.  6  Eq.  36  ;  16  W.  R.  686  :  Langhy 
V.  Hammond,  L.  R.  3  Ex.  161  ;  16  W.  R.  937.  Seeper  Bayley,  B., 
in  Barlow  v.  Rhodes,  1  C.  &  M.  448. 

(6)  Jam>a  v.  Planty  4  Ad.  &  El.  749  ;  5  B.  &  Ad.  791. 

(c)  Ilnd. 

{<£)  Barkshire  v.  Gruhh,  L.  R.  18  Ch.  Div.  616 ;  50  L.  J.  Ch.  781  ; 
from  which  it  appears  that  Thompson  t.  Waia-low,  supra,  and  Langky 
Y.  Hammond,  supra,  so  far  as  they  are  contrary  to  this  view  mnst  be 
taken  to  have  been  over-ruled  by  Watte  v.  Kelson,  L.  R.  6  Ch.  166 ; 
19  W.  R.  338  :  Kay  v.  Ojcfey.  L.  R.  10  Q.  B.  860. 

{e)  WiyrOiington  v.  Gimson,  2  E.  &  E.  618  ;  29  L.  J.  Q.  R  116  : 
(Tlements  v.  Lambert,  1  Taunt.  205  :  Grymes  v.  Pea^ocJc,  Bulstr.  17  : 
Plant  v.  James,  supra.  See  Kooystra  v.  Lucas,  5  B.  &  A.  830,  as  to 
the  words  *' together  with  all  ways  appertaining,  or  with  any  parts 
thereof  used  or  enjoyed ; "  and  also  Harding  v.  Wilson,  2  B.  &  C. 
96,  as  to  '*  all  ways  thereunto  appertaining." 
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But  it  is  now  provided  by  the  Conveyancing  and  —implied 
Law  of  Property  Act,  1881  (/),  that  certain  ''general  ^^^^9°'^- 
words  "  shall  be  deemed  to  be  included  in  every  and^w^of 
conveyance  (g) ;  the  first  list  of  "  general  words  "  Property 
in  every  conveyance   of   "  land "  ;    the   second  in  ^^^*  ^^^^* 
every  conveyance  of  "  land  having  houses  or  other 
buildings  thereon,"  and  the  third  in  every  conveyance 
of  "a  manor."     The  section  applies  only  to  convey- 
ances made  after  the  commencement  of  the  Act,  and 
so  far  as  a  contrary  intention  is  not  expressed  (A). 

It  should,  however,  be  observed  that  the  words,  in  Extin- 
this  section  of  the  Act,  "  at  the  time  of  conveyance  "  g^i^hed 
may  still  make  it  necessary  that  care  should  be 
taken  in  framing  a  draft,  when  any  question  may 
arise  as  to  an  easement  extinguished,  as  above  de- 
scribed, by  unity  of  possession ;  since  the  ''  general 
words  ".do  not  appear  to  provide  for  the  re-granting 
of  extinguished  easements. 

A  person  having  a  right  to  an  easement  may,  as  a  Extent  of 
general  rule,  use  it  in  such  manner  as  is  necessary  ®?^^^®^^ 
for  its  commodious  enjoyment.     Where  there  is  no  ^J     ** 

(/)  44  &  45  Vict.  c.  41,  8.  6.  The  two  sub-sections  which  rehite 
to  **  land*'  and  "  land  having  buildings  thereon,"  are  as  follows  : — 

*'(!.)  A  conveyance  of  land  shall  be  deemed  to  include  and  shall  by 
virtue  of  this  Act  operate  to  convey,  with  the  land,  all  buildings, 
erections,  fixtures,  commons,  hedges,  ditches,  fences,  ways,  waters, 
watercourses,  liberties,  privileges,  easements,  rights,  and  advantages 
whatsoever,  appertaining  or  reputed  to  appertain  to  the  land,  or  any 
part  thereof,  or  at  the  time  of  conveyance  demised,  occupied,  or 
enjoyed  with,  or  reputed  or  known  as  part  or  parcel  of  or  appurtenant 
to  the  land  or  any  part  thereof." 

*'  (2.)  A  conveyance  of  land,  having  houses  or  other  buildings 
thereon,  shall  be  deemed  to  include  and  shall  by  virtue  of  this  Act 
operate  to  convey,  with  the  land,  houses,  or  other  buildings,  all  out- 
hooaes,  erections,  fixtures,  cellars,  areas,  courts,  courtyards,  cisterns, 
■ewers,  gutters,  drains,  ways,  passages,  lights,  watercourses,  liberties, 
privil^es,  easements,  rights,  and  advantages  whatsoever,  appertaining 
or  reputed  to  appertain  to  the  land,  houses,  or  other  buUdings  con- 
Tcjed,  or  any  of  Uiem,  or  any  part  thereof,  or  at  the  time  of  convey- 
ance demised,  occupied,  or  enjoyed  with,  or  reputed  or  known  as  part 
or  iwroel  of  or  appurtenant  to,  the  land,  houses,  or  other  buildings 
ojoiveyed,  or  any  of  them,  or  any  part  thereof.*' 

(^)  Conveyance  is  defined  in  s.  2  of  the  Act,  sub-s.  5,  and  includes 
leases  and  assignments. 

<A)  By  snb^.  6  this  section  is  not  to  give  a  better  title  than  the  title 
which  the  conveyance  gives,  or  tj  convey  any  property,  &c.,  otherwise 
than  could  have  been  conveyed  by  the  pai-ties. 

N 
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How  far  limit  in  a  grant  of  a  right  of  way,  it  may  be  used  for 
*!lS  ?"  ^  all  purposes.  Upon  this  principle,  where  a  railway 
building  company,  having  taken  land  compulsorily,  had  con- 
pai^ioecs,  tracted  to  make  level  crossings,  without  any  restric- 
^^'  tions  as  to  their  use ;  the  uses  that  might  be  made 

of  such  crossings  by  the  landowner  were  held  not  to 
be  restricted  to  those  made  of  them  at  the  time  of 
the  contract,  but  to  be  extended  to  all  such  uses  as 
any  subsequent  alterations  on  the  land  by  buildings, 
or  otherwise,  might  render  necessary  or  conve- 
nient (t).  And,  where  a  right  of  way,  by  an  award 
under  an  Inclosure  Act,  was  given  in  respect  of 
certain  allotments  to  the  owners  and  their  respec- 
tive tenants,  and  the  owner  of  one  of  the  allotments, 
having  commenced  building  houses  upon  it,  began  to 
lay  4pwn  a  metalled  road,  where  there  had  only  been 
an  ordinary  cart  track,  over  the  adjoining  allotments, 
it  was  held  that  the  allottees  were  not  confined  to 
the  use  of  the  road  for  agricultural  purposes  onl}*, 
but  were  entitled  to  construct  a  substantial  roadway 
suitable  for  the  building  purposes  to  wliich  the  land 
was  then  in  the  course  of  being  applied  (fc).  So, 
where  the  owners  of  an  estate  laid  it  out  for  build- 
ing purposes,  and  devoted  a  portion  of  it  to  roads ; 
and,  on  a  partition  of  the  estate,  the  soil  of  the  roads 
was  vested  in  one  of  the  owners,  who  covenanted 
that  the  owners  and  occupiers  of  all  the  land  should 
have  the  full  use  and  enjoj'^ment  of  the  roads  '*  as  if 
the  same  were  public  roads;"  it  was  held  that  a 
request  to  be  supplied  with  gas  by  a  minority  of  the 
occupiers  of  villas  upon  the  estate  was  sufficient, 
without  the  consent  of  the  freeholder,  to  justify  the 
breaking  up  the  roads  by  a  gas  company  to  lay 
down  their  pipes  to  comply  with  such  request.  And, 
on  appeal,  the  decision  was  affirmed,  as  it  was  con- 
sidered that  every  occupier  had  the  same  right,  for  the 
purpose  of  his  use  and  enjoyment,  to  call  in  all  such 

(»)  United  Land  Co,t.  Great  EatUrn  Ry.  Co. ,  L.  R.  17  Kq.  158 ;  L.  B. 
10  Ch.  Ap.  586.    See  Corporation  of  London  v.  Riggs,  ante,  p.  262. 

{k)  Netocomen  ▼.  Couleon,  L  R.  5  Ch.  Biv.  188,  affinning  the 
decision  of  Malins,  Y.-C. 
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aid  as  he  might  have  done  if  the  roads  had  been 
public  roads  (f).  If  premises  are  demised  or  con- 
veyed "  mth  a  right  of  way  thereto,"  it  may  be  a 
question  for  a  jury  what  is  a  reasonable  use  of  such 
right  (m).  A  grantee  of  a  right  of  way  "  in  through 
and  along  "  a  particular  way  is  not  justified  in 
making  a  traverse  road  across  the  same  (n). 

The  right  of  the  owner  of  the  dominant  tenement  Extent  of 
must  not  be  exercised  in  a  manner  which  will  pro-  onjoymrat 
duce  inconvenience,  or  injury,  to  the  owner  of  the  of  pa^e 
servient  tenement  (o) ;   and  such  right  cannot  be  for  water 
extended  so  as  to  increase  the  burden  or  restriction  ^^  ^^^^' 
placed  by  it  on  the  servient  tenement.     Thus,  in  ^^ 
Chadwick  v.  Marsden  (p),  the  lessor,  in  a  lease  of 
i^ertain  premises  with  their  appurtenances,  reserved 
)ut  of  tiie  demise  "  the  free  running  of  water  and 
}oil,  coming  from  other  buildings  and  lands  con- 
oguous  to  the  premises  thereby  demised,  in  and 
ihrough  the  sewers  and  watercourses  made  or  to  be 
nade  within,  through,  or  under,  the  said  premises ; " 
ind  it  was  held  that  the  reservation  extended  to 
rater  and  soil  coming  from  the  contiguous  lands  and 
)mldings,  whether  that  water  or  soil,  in  the  first 
nstance,  actually  arose  on  or  from  such  contiguous 
ands  or  buildings   or  not ;   but  that  it  did   not 
txtend  beyond  water  in  its  natural  condition,  and 
tnch  matters  as  are  the  product  of  the  ordinary 
ise  of  land  for  habitation,  and  that,  therefore,  it  did 
»ot  give  to  the  occupier  of  certain  tan-pits,  who 

(0  Sdhy  V.  Cryttal  Palace  District  Ga4  Co.,  30  Beav.  606  ;  81 
t  J.  CIl  695 ;  10  W.  R.  6S6  ;  6  L.  T.  N.  S.  790.  See  the  cases 
tere  cited  as  to  the  dedication  of  roads  to  the  public,  and  also  a 
nrenant  for  the  use  of  an  occupation  road.  See  Wood  y.  Stourbridge 
^.  Co,,  16  C.  B.  N.  S.  222. 

(«)  HawhinM  t.  Carbine$,  27  L.  J.  Ex.  44 :  ShuU  r.  Oleniittr,  16 
.  B.  N.  S.  81 ;  83  L  J.  C.  P.  185 :  WiUiatM  v.  Jatncs,  L.  R.  2 
'.  P.  677  ;  86  L.  J.  C.  P.  256. 

(n)  Senhouu  r.  Chrittian,  1  T.  R.  660. 

(o)  Gerrard  t.  Cooke^  2  Bos.  &  Pul.  N.  B.  116.  An  easement  is 
tfined  to  be  a  pririlege  without  profit,  which  the  owner  of  one 
stement,  which  is  called  the  doniinant  tenement,  has  over  another, 
Hich  is  caUed  the  servient  tenement,  to  compel  the  owner  thereof  to 
mntt  to  be  done,  or  to  refrain  from  doing,  something  on  such  tenement 
r  the  adrantage  of  the  former. 

ip)  Chadwick  v.  Mariden,  L.  R.  2  Ex.  235. 

K  2 
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claimed  under  the  lessor,  r  right  of  passage  for  the 

Care  neoes- refuse  of  thosB  pits  (r) .   "When  it  is  intended  to  erect 

tary  where  additional  buildings  beyond  those  standing  at  tlie 

iiniijinra    l^nie  of  the  demise,  care  should  be  taken  to  see  tbat  [ 

RTB  to  be     the  rights  granted  are  sufficiently  extensive.     For 

MMteil.      where  there  was  a  lease  of  a  house  and  certain  land,  I 

together  with  the  free  passage  and  running  of  water . 

in  and  to  an  existing  cesspool,  through  the  drains, 

sewers,  and  watercourses  uf  the  lessor,  it  was  held  I 

that  the  lessee  ought  to  be  restrained  from  allovini; 

the  drainage  from  additional   buildings  erected  hj  | 

him  to  go  into  the  cesspool  (s).  i 

Hemedios        If  there  is  a  disturbance  in  the  enjoj-ment  of  an  I 

in  reiqiect   easement,  by  the  owner  of  the   servient   tenemeni  i 

of  disturb-  ..         .     -1 ,.  ,1 

wice  of  erecting  buildings  or  otherwise  stopping  up  a  w»y 
eaaemcata  or  watcrcouTse,  the  owncr  of  the  dominant  tenemfni  ■ 
relaims  to  jj^^y  either  proceed  at  law,  or  enter  upon  the  land, 
and,  without  doing  more  damage  than  is  necessan 
for  that  purpose,  at  once  abate  the  nuisance  K- 
Under  the  Judicature  Acts,  proceedings  may  now  1*1 
taken  in  an  action  in  any  division  of  the  IGplii 
Court  of  Justice  for  a  disturbance  of  an  easemem. 
either  for  damages  in  addition  to,  or  in  substitation 
for,  an  injunction  («).    A  mandatory  injunction  ma- 

()')  See  Mid-j/ev  t.  Siehardtim,  U  M.  A  W.  S95 :  Bedlty  r.  Fn 
Kick,  3  H.  &  C.  319.  Sec  Qnio  on  Eascmeald,  £61.  Aa  to'lhe  <1«! 
and  liability  of  owners  of  fiiljoiaing  premises  with  respect  to  dninin 
from  tbe  reapective  premises,  Bee  Humphria  r,   Cotuiat,   h.  i.  i 

'  (tj  Wood  V.  Sounder,,  h.  R.  10  Ch.  E82.  Tbe  decree  of  HJI,  T.-C. 
WAsafBnned,  with  STariation  u  follows  :  .  .  .  "That  an  injunctioiile 
swarded  to  restrain  the  plaintiff  allowing  the  drainage  fnnn  the  additiwi 
buildingB  eroctcd  b;  him  to  go  into  Iho  ceaspool  in  the  bill  mentioDnL 
Uestrain  tbo  defendant  from  preventing  the  free  puesje  of  water  ui 
Foil  into  tbe  existing  ccsaiiool,  being  the  moat  or  dit£h  in  tbe  bT! 
nientioned.  No  inquiry  as  to  damages  ;  no  costs  (o  eitlier  partj. "  .^ 
Wiiliamt  T.  Jatar;  L.  R.  2  C,  P.  S77,  5S2  :  United  La«i  &  ■ 
Ureia  EoMUn  Ry.  Co.,  L.  R.  17  Eq.  15S,  1G2  :  and  also  Benntg  ' 
Sunut,  8  Rxch.  IS7  :  The  SotOh  itetropolilan  Co.  v.  Eden.  16  C.  !> 
67. 

(0  Bro.  Abr.  "Nuemb,"  105  b,  pi.  33  ;  8  Ed,  4,  6  :  E  Boll.  At( 
"Nusans"  (S),  (W)  :  t\'i-iford  v.  tiUI,  Cro.  Klii.  209:  Prrrj  ' 
Fitzhom,  8  li  B.  7S7. 

(u)  See  2i  &  22  Vict.  c.  27,  «.  2,  anU,  pp.  176,  177,  ITS,  u  v 
specific  performance,  or  an  injunction,  and  damagea.  See  ante,  p.  ^1' 
et  irq.,  as  to  when  relief  will  be  given  bj  injunction,  ie. 
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also  be  granted,  that  is,  an  order  directing  the 
remoYal  of  a  building,  so  far  as  it  improperly 
obstructs  a  right  of  way  (x).  A  lessee  claiming  a 
right  of  way,  as  to  which  there  is  a  dispute,  may  take 
proceedings  for  relief  against  the  other  party  laying 
claim  to  such  right  of  way,  and  also  against  the 
lessor,  asking  in  the  alternative,  if  the  right  be 
established,  an  indemnity  and  damages  against  his 
lessor  under  his  covenant  for  quiet  enjoyment  (y). 

A  building  lease  wiU  also  contain  a  covenant  by  Covenant 
the   lessee  either  to  maintain  during  the  term  in  p  build- 
good  condition  and  repair  the  roadways,  sewers,  and  J^^^^e^ 
drains  when  made,  or  to  pay  a  reasonable  proportion  roads  and 
of  tbe  expense  of  repairing  and  cleansing  them,  and  drains, &c., 
also  such  other  easements  as  are  to  be  used  in 
common  by  the  occupiers  of  the  demised  premises, 
and    the  occupiers  of  any  other  buildings  to  be 
erected  on  any  other  part  of  the   estate   of  the 
lessor ;  and  it  is  usually  stipulated  that  the  propor- 
I  tLon  should  be  ascertained  by  the  arcliitect  or  sur- 
veyor for  the  time  being  of  the  lessor,  and,  if  not 
paid,  should  be  recoverable,  ns  in  the  case  of  the 
proportion  payable  for  forming  the  same,  as  rent  in 
arrear  (z).  It  is,  when  necessary,  -provided  that  if  the  — nntil 
road,  a  moiety  of  which  is,  as  before  stated,  usually  ~P*»"|We 
demised  with  the  building  land,  and  the  sewer  and  roads,  &c 
drains  under  the  same,  shall  be  adopted  wholly,  or 
partially,  by  the  parish  or  public  as  a  public  road, 
sewer,  and  drain,  the  obligation  under  the  covenant 
to  repair  shall  cease  to  the  extent  to  which  the  same 

[may  be  adopted  by  the  parish  or  public.     And  in  Covenant 
some  cases,  particulai'ly  in  leases  under  powers  (a),  bylwsor 
J  in  order  to  carry  out  a  large  building  scheme,  the  ^j^iu^ 
p  lessor  covenants  that,  until  the  roads  shall  be  re-  covenants 
pairable  as  public  roads  or  highways,  he,  or  the  rever-  ^™  ^^ 
sioner,  or  any  other  person  for  the  time  being  having  j^^gj^g 

building  on 
(x)  See  anU,  pp.  184,  185,  as  to  mandatory  injanctions,  and  cases  fu^  estate 

Ibereciteil.  See  Krehl  v.  BurrcU,  L.  R.  7  Ch.  Div.  551 ;  ib.  1 1  Ch.  Div.  1 46. 

{y}  Child  ▼.  Sienning,  L.  R.  5  Ch.  Div.  695  ;  7  Ch.  Div.  413  ;  11 

iCh.  Vir.  82.     See  Jadicature  Act,  Otder  xvi.,  rule  3. 
(2>  See  Ftecedente,  pott^  Part  II. 
(a)  See  amtty  pp.  54,  55,  and  the  Precedents,  pott.  Part  II. 
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power  to  grant  leases,  will  insert  covenants  in  all  the 
leases  of  other  parts  of  the  estate  binding  the  lessees 
during  such  time  as  the  roads,  &c.,  shall  not  be  so 
repairable,  to  bear  part  of  the  expense  of  the  same ; 
and  that  he  will  permit  his  name  to  be  used,  should 
it  be  necessar}'',  in  order  to  recover  any  such  con- 
tributions. 
Deed  vith       When  land  is  sold  in  building  lots,  and  the  roads 
trustees  for  have  not  been  made,  or,  if  made,  are  not  repairable 
n^e^of     ^^  public  roads,  a  deed  is,  in  some  cases,  made  be- 
roadB  on     tween  the  vendor  and  trustees  on  the  part  of  the 
sale  of        several  purchasers,  by  which  a  certain  part  of  the 
plote'"^     land  is  conveyed  to  the  trustees,  with  the  various 
necessary  powers  as  to  the  formation,  and  main- 
tenance, of  roads  for  the  use  and  benefit  of  the  pur- 
chasers, and  the  owners  for  the  time  being,  of  parts 
Agreement  of  the  estate  (b).  Where  there  are  only  a  few  houses, 
between     as  in  the  case  of  houses  forming  a  small  terrace, 
1^^       the  deed,  providing  for  the  making  and  maintaining 
houses.       of  certain  land  as  a  private  carriage  road  and  foot- 
way, is  usually  entered  into  between  the  respective 
owners  of  the  houses  themselves  (c). 
Dedication      A  highway  (^),  other  than  a  statutable  highway, 
of  highway,  must  be  dedicated  to  the  public  by  the  owner  of  the 
soil ;  that  is,  he  must  have  done  some  act,  or  con- 
ducted himself  in  some  manner,  sho^idng  an  inten- 
tion to  give   the   public  an  irrevocable  licence   to 
travel  along  it  at  their  free  will  and  pleasure  (e). 
A  landowner  might  dedicate  his  land  for  public  use 
by  giving  a  right  of  way  over  it,  without  thereby 

{h)  For  a  precedent  of  such  a  deed,  see  Davidson,  Vol.  II.,  Pt.  I 
(4th  ed.),  530. 

(c)  For  a  precedent  of  an  agreement  of  this  description,  see  Davidson^ 
Vol.  II.,  Pt.  1  (4th  ed.),  137. 

(d)  There  are  three  kinds  of  ways  :  (1)  a  footway  for  man  alone  to 
pass  along,  called  iter;  (2)  a  foot  and  horse-way,  actus  {ah  agendo), 
commonly  called  a  pack  and  prime  w^ay  ;  (3)  via  or  aditus,  a  road  for 
carriages,  horses,  and  men,  which  includes  both  the  former  ;  this  last 
being  twofold,  viz. ,  regia  via,  the  king*s  highway  for  all  men,  &c. ; 
and  communis  strata^  belonging  to  a  city,  or  town,  or  private  persons, 
Co.  Lit.  56  a. 

(c)  See  Steer's  Parish  Law  (4th  ed.),  210 :  Poole  v.  Ifuskinson,  11 
»I.  &  W.  827  :  Surrci/  Canal  Co.  v.  ffaU,  1  M.  &  Gr.  392.  See 
JSclby  V.  Crystal  Palace  District  Gas  Co.,  ante,  p.  267. 


ROAI>S  AND  DRAINS,   ETC.,    FOR  BUILDING.  271 

binding  himself  to  keep  the  road  so  granted  in 
repair.  If  the  public  use  the  road  so  granted,  they 
most  keep  it  in  repair  (/).  Where  no  express  de- 
dication can  be  shown,  uninterrupted  user  of  a  way 
by  the  public  is,  in  the  absence  of  explanatory  evi- 
dence, conclusive  proof  of  an  accepted  and  valid 
grant  of  highway  (g).  A  dedication  will  be  pre — pre- 
sumed if  a  person  build  a  street  on  his  own  land,  f"™®^^^°? 

jr'ixi.  1-  Ai-'  J*  X         J  "^  erected 

and  fail  to  erect  any  bar  or.  other  impediment,  and  to  new 
it  is  used  as  a  highway  by  the  public  (h).      But  road. 
where  a  lessee  of  land,  in  1865,  laid  out  a  proposed 
road  across  part  of  the  land,  and  built  houses  on 
one  side  of  the  road,  but,  in  1870,  he  abandoned  the 
intention  of  making  the  road,  and,  in  1874,  demised 
the  remainder  of  the  land,  including  the  site  of  the 
abandoned  road,  it  was  held  that  the  laying  out  of 
the  proposed  road  was  no  dedication  of  a  public 
right   of   way,   and  that  an    injunction    must  go 
against  an  urban  authority  who,  in  1880,  had  entered 
npon  the  land,  and  begun  to  pave  the  road  (i).    The  —by  whom 
dedication  must,  in  general,  be  by  the  owner  of  the  ^/^^ 
fee ;  and  a  leaseholder,  however  long  his  term,  or  a  ^ge.  ^^* 
person  having  only  a  limited  estate,  cannot  devote 
any  portion  of  the  land  to  a  liighway,  so  as  to  bind 
the  reversioner  (j) .  A  dedication  may  be  for  a  restricted 
purpose,  as  for  a  foot-way,  horse-way,  or  drift-way  ; 
but  there  cannot  be  a  dedication  to  a  limited  part 
of  the  public,  as  a  particular  parish.     Such  a  partial 
dedication  is  simply  void,  and  operates  as  no  de- 
dication at  all  (ft).   The  grantor,  however,  may  make 
his  grant  subject  to  any  reservation,  or  condition,  not 

</)  J$^.  V.  Lordsmere,  19  L.  J.  M.  C.  2J9  :  IfeaUy  t.  Mayor  of 
BatUy,  L.  R.  10  Eq.  875  ;  44  L.  J.  Ch.  642. 

ig)  See  per  Lord  Kenyon,  Rugby  y.  Merryweaiher^  11  East,  375  n.  : 
Beff.  ▼.  Pttne,  4  E.  &  B.  IZIiReg,  v.  East  Mark,  11 Q.  B.  877  :  lUing- 
woHh  T.  Montgomery,  2  L.  T.  N.  S.  726.  See  ss.  149—160  of  the 
JENiblic  Health  Act,  1875,  pott.  Fart  III. 

(A)  Ladt  V.  Shepherd,  2  Str.  1004 :  Rex  v.  Ll&yd,  1  Camp.  260. 
See  Woodyer  ▼.  Hodden,  5  Taunt.  125,  as  to  a  bar,  &c,  being  kept 
acroM  the  rood. 

(f)  ffaU  V.  Booth  Corporation,  29  W.  R.  862  ;  44  L.  T.  873. 

Ij)  Wood  V.  Veal,  5  B.  &  Aid.  464  :  Rex  v.  Barr,  4  Camp.  16. 

(!'}  Steer's  Parish  Law  (4tb  ed.),  212  :  PooU  y.  IluBkinton,  supra. 
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absolutely  inconsistent  with  the  right  of  way.  Thus, 
he  may  reserve  such  rights  as  to  maintain  gates,  or 
stiles  across  it  (I),  cellar  flaps,  coal  shoots  or  steps 
Owncre  in  it  (mi).  If  a  street  has  once  been  decided  to  be 
"^""^  repairable  bv  the  inhabitants  at  larce,  and  that 
be  called  decision  uas  been  acqmesced  m,  it  is  conclusive,  and 
on  to  the  adjoininf?  owners  cannot  aftei-vrnrds  be  called 
"P*""-  upon  to  pay  for  tlie  repairs  (n).  As  the  expense  of 
^.*^^  .  repairing  a  highway,  repairable  by  the  inhabitants  at 
not  re^'-  l*^^i  Cannot  be  charged  to  individuals ;  so,  on  the 
able  bj  other  hand,  in  the  case  of  a  highway  not  repairable 
i^j^i-  by  the  inhabitants  at  large,  the  local  auUiorities 
owncra  ^ave  DO  power  to  deiray  the  cost  of  surveying, 
must  levelling,  paving,  &c.,  out  of  the  general  rates,  but 
defray  must  call  upon  the  owners,  &c,,  of  the  adjoining 
OTpenecs.  pj.gjjjiggg  j^  ^q  g^^j,  ^gr^g  as  are  required  (o). 
Bigbta  of  A  right  of  passage  only  is  obtained  by  a  dedicn- 
owner  M  (jqjj  gf  ^  ^^y  ^q  ^q  public,  and  the  grantor  retains 
gsB^pipS,  ^^  rights  which  are  consistent  with  such  user  by  the 
Ac.  public,  or  as  are  usual  or  necessary  for  the  enjoy- 

ment of  his  adjoining  property  (p).  The  grantor, 
therefore,  may  carry  water,  sewage,  or  gas,  in 
pipes  underneath  the  road  (r),  or  obstruct  it  for  a 
reasonable  time  while  repairing,  i^c,  an  adjoining 
house  (a). 
Owners  The  rights  and  liabilities  of  the  grantor  as  to  the 

^^rt"i™d  ^""^  dedicated  run  with  the  land,  and  (in  the 
absence  of  proof  to  the  contrary)  are  presumed  to 
vest  in  the  owners  of  the  fee  of  the  adjoining  land 
on  either  side,  each  of  whom  is  owner  of  the  soil  of 

(0  See  Jamei  r,  HagiEard,  Cro.  Car.  184. 

(m)  Puher  y.  Pi-mcu,  2  R  Si  S.  770.     Spearman's  Highwafs,  Ai. 
(n)  See  Sfg.  t.  Hutchini,  L  IL  5  (^  B.  D.  S53  ;  j*.  6  Q,  B.  D.  300. 
See  note  (/),  ante,  p.  271. 

(o)  Ihrydtn  Y.  Oreriurt  of  Put-ntfi,  L.  R.  1  Ex.  Di».  22S  ;  JU.-Gtn. 
T.  WandtKorilt  Dutrirl  Board  6f  Workt,  L.  B.  fl  Ctu  DiT.  639  ;  46 
I..  J.  Ch.  777.  See  the  proii»ioni  of  the  Metropolis  Local  Management 
Ida,  and  the  Public  Health  Act,  1876,  put!,  Part  Ul. 

(j>)  y.  B.  4  Edw.  4,  9  :  St  ifarji,  A'dcinjton  v.  Jacott,  L.  E.  7 
\.  B.  47.     See  aolea  (0  and  (m)  mpra. 

(r)  aoodtilkt.  Altrr,  1  Burr.  133.     A^toconsentof localauthorit.Ti 
Drrejor,  aea  Heg,  t.  Longton  Got  Co.,  2  E.  ft  B.  6G1  ;  Oettdunt  v. 
lidiard»m,  L.  H.  9  Ck  221,  and  the  Acta  in  the  !*■(  note. 
(»)  51.  Maty,  Kemivgton  v,  Jacubt,  »upro. 
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the  highway,  usqvc  ad  medium  Jilum  vice.  Qua  the 
public,  however,  these  rights  and  liabilities  are 
vested  in  and  attached  to  the  occupiers  of  such 
adjoining  lands  (f). 

At  common  law,  it  is   not  necessary  that  high-  Adoption 
wa3's,  which   have   been   dedicated  to   the   public,  ^y  \^^ 
should  be  adopted  by  the  parish  (w).     Now,  by  the  ^^^^  ' 
5  &  6  AVill.  4,  c.  50,  s.  23,  where  any  landowner  ;(yjjj  ^ 
proposes  to  dedicate  a  highway  to  the  use  of  the  c.  50. 
public,  and  is  desirous  that  the  same  should  be  a 
repairable  highway,  the  following  conditions  are  in 
the  first  place  necessary. — (1.)  He  must  give  three 
months'  previous  notice  in  writing  to  the  highway 
authority  of  such  intention.     (2.)  If  the  highway 
authority  deem  such  proposed  highway  not  to  be 
of  sufficient  utility,  the  question  is  to  be  heard  and 
determined  before   the   Court   of    summary  juris- 
diction.    (3.)  Notice  must  be  given  to  the  highway 
authority,  by  the  landowner,  to  inspect  such  high- 
way, and  to  two  justices  to  view  and  certify  at  his  ex- 
pense that  it  has  been  made  in  a  substantial  manner, 
and  of  the  width  required  by  the  Act  (x).    (4.)  After 
the  highway  shall  have  been  used  by  the  public,  and 
kept  in  repair  by  the  landowner  for  twelve  months, 
it  will  become  a  repairable  highway  (y). 

Under  the  General  Turnpike  Act  (3  Geo.  4,  c.  Convey 
126,  s.  84),  land  may  be  bought  by  trustees  of  a^^|^^^^^^ 
turnpike  road ;  and  bodies  politic,  and  incapacitated  turnpike 
persons  (z),  are  empowered  to  sell  and  convey  the  roads. 
land  to  the  trustees  or  commissioners  (a). 

(1)  Spc&rman*s  Highwayt^,  48. 

(«)  Hex  ▼.  Leakey  5  B.  &  Ad.  46D. 

(x)  Snch  certificate  is  to  be  enrolled  at  the  quarter  sessions  holdcn 
next  after  the  granting  thereof. 

(y)  This  section  applies  only  to  roads  which  had  not  been  com- 
pletely dedicated  when  the  Act  passed  :  Reg.  v.  Wettmarky  2  M.  ft  Rob. 
305.  Bee  s.  36  as  to  where  the  vestry,  &c.,  is  doftirous  that  any  (^rift- 
iray,  carriageway,  or  occupation  Toad,  should  become  a  repairable 
bi^way.  See  also  25  &  26  Vict  c.  61  ;  27  &  28  Vict.  c.  101,  and 
41  k  42  Vict,  c  77,  as  to  parish  highways. 

(2)  Sec  8.  90.     See  the  Highway  Act,  1878,  41  &  42  Vict.  c.  77. 
{a)  See  Davidson,  Vol.  XL,  Pt  1  (4th  e<l.),  140,  as  to  the  mo^st 

oonTenient  form  of  eridencing  the  transactions, 

V  3 
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BoadB  for        It  IS  provided  bv  the  Metropolis  Local  Manage- 

^tii1L°the  ™®"^  ^^^'  ^^^^  (^^'  ^^^^  ^^  existing  road  (c),  pas- 
metropolis,  sage,  or  way,  being  of  a  less  width  than  forty  feet 
Width        shall  be  thereafter  foimed  or  laid  out  for  building  as 
required     a  Street  for  the  purposes  of  carriage  traffic,  unless 
?°^  !^"    such  road,  &c.,  be  widened  to  the  full  width  of  forty 
laW  out  for  ^^^^y — the  measurement  of  the  width  of  such  street  to 
building,    be  taken  half  on  either  side  from  the  centime  or  crown 
of  the  roadway  to  the  external  wall  or  front  of  the 
houses  erected,  or  intended  to  be  erected,  on  each 
side  thereof ;  but  where  forecourts  or  other  spaces 
are  intended  to  be  left  in  front  of  the  houses,  then 
the  width  is  to  be  measured  up  to  the  fence  or 
boundaiy  dividing,  or  intended  to  divide,  such  fore- 
courts, &c.,  from  the  public  way ; — or  for  the  pur- 
poses of  foot- traffic  only,  unless  such  road,  passage, 
or  way  be  widened  to  tJie  full  width  of  twenty  feet, 
measured  as  before  mentioned,  or  unless  such  streets 
respectively  shall  be  open  at  both  ends,  from  the 
ground  upwards  (d), 
Metro-  But  the  Metropolitan  Board  may  permit  the  for- 

Pj^**       mation  of  streets  of  less  width,  should  they,  under 
permit™eM  ^^7  Special   circumstauces,  deem  it  equitable  and 
width.       expedient  so  to  do  (e).     The  other  provisions  of  the 
Act  will  be  found  with  the  statutes  in  Part  III. 
Until  the  houses  are  built,  it  is  necessary  that  the 


{b)  25  k  26  Vict.  c.  102,  s.  98.  See  poai,  Part  III.,  and  notes 
of  cases  thereunder.  By  the  73rd  section,  the  powers  of  improying 
and  regulating  streets  contained  in  the  General  Paving  (Metropolis) 
Act,  1817|  57  Geo.  3,  c.  29,  s.  7,  are,  so  far  as  the  same  is  in  force, 
and  is  not  inconsistent  with  the  proyisions  of  the  therein  recited 
Acts,  and  that  Act,  to  extend  to  the  metropolis,  including  any  unpaved 
streets,  notwithstanding  any  exception  therein  contained.  The  12th 
section  of  5  &  6  Will.  4,  c.  50  (Highway  Act,  1835),  enacts  that 
nothing  in  that  Act  shall  be  construed  to  abridge,  repeal,  alter, 
amend,  or  interfere  with  the  powers  and  provisions  contained  in  the 
General  Paving  (Metropolis)  Act,  1817. 

(r)  See,  as  to  the  application  of  this  section,  Jttff.  v.  Baker^  34 
J.  P.  823. 

(d)  Any  such  road,  &c.,  will  t}ien  be  deemed  to  be  a  new  street, 
and  become  subject  to  all  the  provisions  of  ss.  105  and  202  of 
18  &  19  Vict  c.  120,  post,  and  ss,  52  and  77  of  that  Act,  paH^ 
Part  III. 

(c)  f:^  8,  99  of  25  &  26  Yict.  c.  102,  poti^  Part  IIL 
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name  of  the  street,  as  approved  by  the  board,  should 
be  affixed  on  posts  at  both  ends  (/). 

There  are  powers  of  making  bye-laws,  conferred  New  roads 
upon  the  Metropolitan  Board  by  the  202nd  sec-  jf^^.  J^."^  ^^^ 
tion  of  18   &  19  Vict.  c.  120,  for  regulating  the         "^' 
plans,  levels,  &c.,  of  new  streets  and  roads,  and  the 
bye-laws  promulgated  by  the  board  in  pursuance  of 
this  authority  apply  to  new  streets  only.     The  pro- 
vision under  the  98th  section  of  the  Metropolis  Local 
Management  Act,  1862,  above  mentioned,  subjects 
old  roads  newly  laid  out  for  building  to  the  same 
incidents  as  attach  to  new  streets.     By  the  Metro-  The  Act  of 
polis  Management  and  Building  Acts  Amendment  1878. 
Act,  1878  (g),  no  house  or  building  is  to  be  con- 
structed, or  extended,  in   such   manner  that  the 
external  wall  or  front  shall  be  at  less  than  the  pre- 
scribed distance  from  the  centre  of  the  roadway, 
without  the  consent  in  writing  of  the  board  (h). 

The  statutory  regulations  as  to  the  construction  Seworago 
of  sewers  and  drains  within  the  metropolis  in  con-  *"^^  'i™^**' 
nection  with  newly-built  houses  (i),  will  be  found  in  newly 
the  Metropolis  Local  Management  Acts,  1855  (k)  erectocl 
and  1862  (l\.  ^""'"^^^ 

The  provisions  respecting  the  supply  of  water  to  —water, 
houses  built  within  the  metropolis  are  contained  in 
the  AVater  Acts  of  1852  (m),  and  1871   (w) ;  and 
those   relating   to    gas    in  the   Sale   of  Gas   Act,  —and  gas, 
1859  (o),  and  the  Metropolis  Gas  Act,  1860  ( w).         ^i^]^*"  ,. 

^  '  '■  ^-^  '  metropolis.. 

(/)  See  the  other  rules  for  the  formation  of  new  streets  in  notes 
to  the  above  section,  pott, 

(ff)  41  k  42  Vict  c.  32,  s.  6  ;  by  8.  5,  to  be  construed  as  one  Act 
with  the  Metropolis  Local  Management  Act^  1855,  and  the  amending 
Acts,  pott,  Part  III. 

(A)  See  s.  4  for  interpretation  of  term  "prescribed  distance ;  '*  and 
&  10,  as  to  the  proTisions  with  respect  to  foot  traffic. 

(i)  See  definition  of  *' metropolis,"  s.  250  of  the  Metropolis  Local 
Kanagement  Act^  1855,  pott.  Part  III. 

(i)  See  8b/68— 89,204,  and  other  sections  of  the  kct,  pott.  Part  III. 

(/)  See  ss.  44,  et  teq.,  61,  66,  88,  and  other  sections  of  the  Act, 
pott,  Part  III. 

(m)  15  k  16  Vict  c.  84. 

(n)  34  k  35  Vict  c.  118. 

(o)  22  k  23  Vict  c.  66. 

(jp)  23  k  24  Vict  c.  125,  amended  by  24  k  25  Vict  c.  79.  Thi* 
Act  is  further  amended  or  varied  by  subsequent  statutes  relating  to 
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Roads  for  Where  land  within  the  extent  of  the  Public  Health 
^^th^"*  Act,  1875  (r),  is  being  dealt  with  for  building  pur- 
Public  poses,  an  urban  authority  (s)  may  agree  with  any 
Healih  person  for  the  making  of  roads,  at  his  expense, 
Act,  1875.  within  their  district,  for  the  public  use  through  such 
^^^^  ^^  land,  and  also  that  such  roads  shall  become,  and 
authority  ^^  same  will  accordingly  become  on  completion, 
to  agree  aa  highways  maintainable  and  repairable  b}'  the  in- 
to making  habitants  at  large  within  their  district  (f). 
roaSr^  Power  is  also  given,  under  this  Act,  to  an  urban 

_^  '  authority  to  declare  private  streets  when  sewered, 
declare  levelled,  flagged,  metalled,  channelled,  and  provided 
streets  ^ith  proper  means  of  lighting,  to  their  satisfaction 
sewered  ^^  ^®  highways  repairable  by  the  inhabitants  at 
Ac.,  to  be  large  (u).  If  roads  are  not  made  to  the  satisfaction 
highways,  of  the  lu^ban  authority,  and  adopted  by  them  as  pre- 
New  road  scribed,  the  owner  cannot  now  dedicate  a  new  road 
^d?^ted  *^  ^^^  public  so  as  to  make  it  repairable  by  the  in- 
uniess  habitants  at  lai'ge  (x).  In  the  latter  case,  the  urban 
made  to  authority  can  require  the  owners  of  property  ad- 
factTon**"  joining  the  street  to  do  the  necessary  work,  under 

the  powers  given  by  section  150  (t/)  of  the  Public 

Health  Act,  1875  {z). 
Sewerage        The  regulations  as  to  the  construction  of  drains 
and  ^in-  iq  newly-erected  houses  in  any  urban  district  within 
newly        ^^®  Public  Health  Act,  1875,  and  the  provisions 

particular  companies  to  the  extent  therein  expressed,  viz.  : — The  City 
of  London  Ota  Act,  1868,  The  South  Metropolitan  Gaslight  and  €k>ke 
Co.'s  Act,  1869,  Imperial  Gas  Act,  1869,  The  Commercial  Gas  Act, 
1875,  The  Gaslight  and  Coke  Co.'s  Act,  1876,  and  the  South  Metro- 
politan Gkislight  and  Coke  Co.'s  Act^  1876.  See  Woolrych*8  Metropolis 
Local  Management  Acts. 

(r)  SB  &  39  Vict.  c.  55.  See  s.  4  as  to  extent  of  Act,  and  notes,  post^ 
Part  III. 

(»)  See  sect  146.  By  s.  144,  the  powers  of  surveyors  of  highways 
and  of  vestries,  under  5  &  6  Wm.  4,  c.  50,  are  vested  in  the  urban 
authority.     See  the  sections  and  notes,  post^  Part  III. 

(t)  They  may  also,  with  the  consent  of  two-thirds  of  their  number, 
agree  with  such  person  to  pay,  and  may  accordingly  pay,  any  portion  of 
the  expenses  of  making  such  roads.  See  s.  149  as  to  vesting  of 
streets,  &c.,  in  urban  authority,  and  notes,  postf  Part  III. 

(«)  Sect.  152.    See  the  section  and  cases  cited,  post.  Part  III. 

ix)  Reg.  V.  DuHnfidd,  4  R  &  S.  158  ;  32  L.  J.  M.  C.  230. 

(y)  See  the  section,  postf  Part  III. 

(z)  Wallinffton  v.  WhUe,  10  C.  B.  N.  S.  128  ;  30  L.  J.  M.  C.  209 : 
Willes  V.  WaUington,  13  C.  B.  N.  8.  865  ;  32  L.  J.  C.  P.  86. 
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generally  with  reference  to  the  sewerage  and  drain-  erected 
age  of  houses  within  the  district  of  a  local  authority,  ^^^^^^ 
will  be  found  in  another  part  of  this  book  (a).  " ' 

The  powers  of  a  local  authority  in  relation  to  the 
•  supply  of  water  are  contained  in  sections  51 — 70  of 
the  Public  Health  Act,  1875,  and  the  Acts  incor- 
porated therein  (^).  The  powers  of  local  authorities,  —water, 
and  the  liabilities  of  owners  of  house  property,  have 
been  greatly  enlarged  by  "  The  Public  Health 
Water  Act,  1878  "  (c). 

Sections  161 — 163  of  the  Act  of  1875  contain  —gas  and 
provisions  with  respect  to  the  lighting  of  new  streets  ^^s^^^^^s 
and  other  places  by  an  urban  authority.  streets, 

Lastl3%  we  must  briefly  refer  to  the  formation  of  within  this 
roads,  &c.,  in  the  case  of  settled  estates.  ^^*" 

"Where  no  powers  are  expressly  given,  there  are  Roads  and 
extended  provisions,  under  the  Settled  Estates  Act  ^'^f*°^Ji^|gr 
of  1877  («),  relating  to  the  dedication  of  parts  of  the'settied 
settled  estates  for  streets,  roads,  and  other  works.     Estates  ^^ 
The  Court  may,  subject  to  the  provisions  of  the  '^^^*  ^^"' 
Act,   authorize  any  part  of  a  settled  estate  to  be 
laid  out  for  streets,  roads,  paths,  squares,  gardens, 
and    other    open  spaces,  sewers,  drains,  or  water- 
courses, either  to  be  dedicated  to   the   public  or 
not  (/). 

The  Court  may  direct  that  any  such  roads,  drains, 
and  other  works,  should  be  made  and  executed,  and 
that  all  or  any  part  of  the  expenses  be  raised  and 
paid  by  sale,  mortgage  of,  or  charge  upon,  any  part 

(a)  See  the  sections  13 — 26,  as  to  sewerage  and  drainage  within  the 
dBtriet  of  a  local  authority,  pott.  Part  III. ;  ss.  'ii2—  34,  when  without 
district,  poHi  Part  III.  ;  and  see  s.  35 — 41,  postj  Part  III.,  and  the 
cases  tliere  cited  respectively. 

(6)  lO  ft  11  Vict.  c.  17,  8S.  28—34,  and  44—74  ;  and  the  whole 
«£  26  &  1:7  Vict,  c  93. 

<r)  41  ft  42  Vict.  c.  25. 

(€>  40  ft  41  Vict  c.  18.  See  Seton,  1506,  for  forms  of  dccreci 
lor  tfaLB  purpose.  See  ante,  p.  54,  et  seq^  as  to  roads  under  powers. 
See  ante,  p.  34,  el  seq.,  as  to  building  leases  under  this  Act. 

(/)  Sect.  20.  This  section  corresponds  with  19  &  20  Vict.  c.  120, 
a.  1 4,  omittiiig  the  definition  of  the  word  *'  Court "  The  Court  usually 
leqnires  plana  of  the  intended  dedication  to  be  laid  before  it,  but  this 
ii  Bot  alwmjB  required  on  each  exercise  of  the  power  :•  Re  Ilart/rtacca, 
15  W.  K.  54. 
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of  the  settled  estates,  or  out  of  the  rents  and 
profits,  or  other  moneys  there  specified.  And  the 
power  to  make  such  streets,  roads,  and  other  works 
is  extended  to  the  repair  and  maintenance  of  the 
same  (g). 

ig)  Sect.  21,  extending  39  &  40  Vict.  c.  30,  s.  1.  Prior  to  1876  it 
had  been  held  that  the  Court  had  no  power  to  order  the  works  men- 
tioned in  8.  14  of  the  Act  of  1856  to  be  carried  out,  or  to  direct  the 
costs  to  be  raised  by  a  sale,  &e. ,  of  any  part  of  the  estate  :  Re  VcTvour, 
L.  R.  2  Ch.  Div.  622  :  Re  Hurle,  2  H.  &  M.  196.  But  the  Court 
authorized  a  lease  on  the  terms  of  the  lessee's  making  such  roads  :  Re 
Chanibers,  28  Beav.  653. 

See  8.  22  as  to  how  sales  and  dedications  are  to  be  eifecteil  under  ibo 
direction  of  the  Court. 


L 


CHAPTER    XXI. 

DUTIES    AND   ASSESSMENTS    CAUSED   BY   BUILDIXG. 

There  Lave   been   numerous   decisions  on   the  Whether 
question  whether  tlie  landlord  or  the  tenant  under  landlord  or 
a  general  covenant  to  pay  rates,  duties,  &c.,  is  liable  ^abie^to 
to  defray  expenses  of  paving,  sewers,  drains,  &e.,  defray 
constructed  by  local  authorities  or  a  vestry  (a) ;  and  expenses 
considerable   care   is  necessary  in   framing  these  gg^*'*^ 
covenants,  and  the  corresponding  clause  in  the  red-  drains, 
dendum^  in  building  leases,  so  that  they  may  extend  reaving, 
to    rates  and   assessments   subsequently  imposed,  a  genentf*^ 
The   liability  will   depend,  in  each   case,  on   the  covenant. 
precise  words  of  the  covenant  in  the  lease,  and  the 
principal  decisions  with  respect  to  such  words  must, 
therefore,  form  the  chief  guide  in  such  matters  (b). 

Where  the  tenant  covenanted  to  pay  "  all  taxes,  wiiore 
rates,    duties,    levies,   assessments,  and  payments  tenant  has 
whatsoever,"  it  was  held  that  he  was  bound,  under  Ji®?^  ^^^^^ 
his  covenant,  to  pay  expenses  of  paving  which  were  under 
imposed  by  the  local  Act  on  the  landlord  (c).     In  covenant. 
accordance  with  this  decision,  it  was  held  that  a 
covenant  by  the  tenant  '*  to  discharge  all  parliamen- 
tary, parochial,  and  county,  district,  and  occasional 
levies,  rates,  assessments,  charges,  impositions,  con- 
tributions, burthens,  duties,  and  services  whatso- 
j€ver,"  obliged  him  to  defray  the  expense  of  drainage 

(a)  As  to  contracts  with  respect  to  taxes  and  rates,  &c.,  in  general, 
c  Piatt,  Vol  II., 169,  ft  9eq.  WoodfaU  (11th  ed.),  518,  et  seq. 

Kh)  As  to  roads,  sec  ante,  Chap.  XX.  See  cases  cited,  ^«^,  pp.  521, 
J22  527. 

(f)  Payne  v.  Burridge,  12  M.  &  W.  727  ;  18  L.  J.  Ex.  191.  See 
mardians  of  Bedfoi'd  Union  v.  Bedford  Improvement  Commis»i4mer9, 

Exch.  777  :  Ptdmer  v.  Earith,  14  M.  &  W.  428  :  Manning  v. 
'.unn,  2  C.  ft  K.  13,  as  to  the  words  "  parliamentary  and  i)arochial. '* 


280  DUTIES  AND  ASSESSMENTS   CAUSED  BY  BUILDING. 

works  required  by  the  local  authority  (rf).     A  cove- 
nant "  to  pay  and  discharge  all  taxes,  rates,  duties, 
and  assessments  whatsoever,  which  during  the  con- 
tinuance of  the  demise  should  be  taxed,  &c.,  ou 
the  landlord  or  tenant  of  the  premises  demised  in 
respect  thereof,*'  entitles  the  landlord  to  recover 
from  the  tenant  the    expense  of  paving  required 
by  the  local  autliority  (e).    A  tenant,  who  had  cove- 
nanted to  pay  "  all  rates,  taxes,  charges  and  assess- 
ments whatsoever,  which  now  are  or  may  be  charged 
or  assessed  upon  the  premises  or  upon  any  person 
in  respect  thereof,*'  was  held  liable  for  the  expense 
of  sewering  and  pa\dng  the   street  in  which  the 
premises  were  situated  (/).      So,  also,  where  the 
tenant  covenanted,  *'  to  bear,  pay,  and  discharge  the 
sewers'  rate,   tithes,  rent-charge  in  lieu  of  tithes, 
and  all  other  taxes,  rates,  assessments,  and  out- 
goings whatsoever,  which  should  be  imposed  upon 
the  demised  premises,  or  on  the  landlord  or  tenant 
in  respect  thereof,"  he  could  not  recover  from  tlie 
landlord  the  expenses  of  making  a  drain,  which  was 
ordered  by  the  sewer  authority  in  order  to  connect 
the  demised  premises  with  their  sewer ;  although  the 
landlord,  as  '*  owner,"  might,  in  the  absence  of  the 
special  arrangement,  have  been  liable  for  the  same  ({/). 
And,  again,  under  a  covenant  b}'  a  tenant  "  to  bear, 
pay,  and    dischai'ge   all   taxes,  rates,  duties,    and 
assessments  imposed  on  the  demised  premises  or  on 
the  landlord  or  tenant  in  respect  thereof,"  the  land- 
lord was  held  entitled  to  recover  the  expense  of  a 
drain  (h)  which  had  been  made  in  pursuance  of  the 
Public  Health  Act,  1875  (j). 

{d)  Sweet  v.  Seager,  2  C.  B.  N.  S.  119.  See  ITurst  v.  Hunt,  4 
Exch.  671  :  19  L.  J.  Ex.  410  ;  Wixiwn.  v.  Atkim,  3  B.  &  Aid.  617  : 
Graham  v.  Wade,  16  East,  29. 

(e)  Thompson  v.  Lapwortk,  L.  R.  3  C.  P.  149  ;  37  L.  J.  C.  P.  74, 
See  Bird  v.  Elwei,  L.  R.  3  Ex.  225  ;  37  L.  J.  Ex.  91. 

(/)  HardcyY.  Hudton,  L.  R.  4  C.  P.  D.  367  ;  48  L.  J.  C.  P.  701. 
See  also  Midgley  v.  Coppoch,  L.  R.  4  Ex.  Div.  309  ;  48  L.  J.  Ex.  674. 

ig)  Ci-oMc  V.  llaw,  L.  R.  9  Ex.  209  ;  43  L.  J.  Ex.  144. 

(/O  Budd  V.  MarahaU,  29  W.  R.  148  ;  42  L.  T.  N.  S.  793,  Brett, 
L.J.,  dissentieute. 

{j)  S.  96.     See,  post,  Part  III.     VTith  respect  to  the  expense   of 
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As  will  be  seen  from  the  above  decisions,  the  Where  the 
tenant,  under  the  general  covenant  to  pay  all  rates,  }*^^i^ 
duties,  &c.,  in  respect  of  the  premises,  has  been  j^^^  umq, 
held  liable  for  sewering,  paving,  &c. ;  but,  on  the 
other  hand,  there  are  one  or  two  cases  in  which  it 
has  been  Eeld  that  the  landlord  was  not  entitled  to 
recover  the  expenses  of  such  works  from  the  tenant. 
Where  the  covenant  by  the  tenant  was  to  "  pay  and 
discharge  all  taxes,  rates,  assessments,  and  imposi- 
tions whatsoever,  which  should  become  payable  in 
respect  of  the  demised  premises,"  and,  by  the  local 
Act,  the  council  was  empowered  to  sewer  and  pave 
streets,  in  case  of  default  by  the  owners,  and  to 
charge  such  respective  ownera  with  their  propor- 
tionate part  of  the  expenses,  it  was  held  that  the 
owner  could  not,  under  the  above  covenant,  recover 
such  expenses  paid  by  him  from  the  tenant ;  upon 
the  ground  that  the  payment  by  the  owner  was  not 
for  a  rate,  assessment  or  imposition  which  had  be- 
come payable  in  respect  of  the  demised  premises, 
but  for  the  breach  of  a  duty  imposed  upon  him 
by  the  Act  of  Parliament  (/;).  Although  this  case 
has  been  distinguished  for  the  above  reason  from  the 
majority  of  the  cases  in  favour  of  the  liability  of 
the  tenant,  and  also  on  the  ground  that  the  local  Act 
contained  no  saving  clause  as  to  contracts  between 
landlord  and  tenant  (I),  it  has,  notwitlistanding,  been 
followed  in  a  more  recent  case  (m),  where  the  cove- 
nant was  to  pay  *'  all  and  all  manner  of  taxes,  rates, 
charges,  assessments,  and  impositions  whatsoever 
then,  or  at  any  times  during  the  term,  to  be  charged, 
assessed,  or  imposed  on  the  demised  premises  or  in 

boUJing  party- walls  under  a  general  covenant  as  to  rates,  taxes,  &c. , 
see  Southall  y.  LeadbeUer,  3  T.  K.  458  :  Beardmore  v.  Pox,  8  T.  R. 
214,  as  to  lessor  s  liability  ;  and  BarrtU  t.  I)ukc  of  Bedford,  8  T.  R. 
60S,  as  to  tenant's  liability.  See  the  cases  cited  under  the  Building 
Act,  ^Mwl,  p.  519. 

(*)  TidnodL  t.  VniUworQi,  L.  R.  2  C.  P.  326  ;  36  L.  J.  C.  P.  103, 
distinguishing  Sweet  ▼.  Seager,  supra. 

(Z)  See  8.  104  of  the  PubUc  Health  Act,  1875,  and  s.  23  of  32  k  33 
Tici.  c  102. 

(»)  Jiawlini  T.  Briffffs,  U  R.  3  C.  P.  D.  368  ;  47  L.  J.  C.  P.  407, 
distinguishing  Tkompton  t.  Lapworth,  supra. 
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If  there  is 
no  express 
Btipalation 
as  to 
future 
assess- 
ments. 

Kates  and 
assesfh 
ments 
where 
value  of 
land  in- 
creased  by 
building. 


respect  thereof.'*  Lindley,  J.,  considered  (n)  that 
the  covenant  in  Thompson  v.  Lapworth(o),  which 
included  the  words  ^^  duties/'  and  '^  on  the  landlord 
or  tenant/'  was  much  more  extensive  than  that 
contained  in  the  last  cited  case. 

It  seems  that,  in  the  absence  of  ailij  express 
stipulation  as  to  future  assessments^  a  general  cove- 
nant of  this  description  will  include  all  future 
rates,  &c.,  of  the  same  nature,  and  for  purposes 
similar  to  those  in  existence  at  the  time  the  cove- 
nant was  entered  into  (p). 

Difficult  questions  ma}*^  arise,  upon  the  construc- 
tion of  covenants,  as  to  the  proportions  in  which 
taxes  and  assessments  are  to  be  paid  where  the 
value  of  the  'land  has  been  improved  by  building. 
It  is  in  general  provided  by  the  legislature  (q),  with 
respect  to  express  agreements,  that  nothing  in  the 
particular  Act  shall  be  construed  to  alter,  determine, 
or  make  void,  any  covenants,  or  agreements  what- 
ever, between  landlord  and  tenant,  or  any  other 

(n)  Ibid.  372.  (o)  Supra, 

ip)  Brewster  ▼.  KidgiU  or  Kitchen,  12  Mod.  167  ;  Garth.  488,  1 
Lord  Bay,  817  ;  1  Salk.  198  :  Awfidd  v.  WhiU,  1  Ry.  &  Moo.  246  : 
GUen  V.  Hooper ,  Carth.  185  :  Davenant  v.  Bishop  of  Salisiburyf  1 
Vent.  223  ;  S.  C.  3  Eel.  692,  2  Lev.  68.  See  Bennett  t.  Womack,  7 
B.  &  0.  627  ;  8  C.  &  P.  96. 

iq)  Land  Tax. — There  are  numerous  Land  Tax  Acts,  of  which  the 
principal  are  38  Gfeo.  3,  c.  5,  made  perpetual  by  38  Gfeo.  3,  c  60 ; 
amended  by  42  Geo.  3,  c.  116  ;  53  Geo.  3,  c.  142  ;  1  &  2  Will.  4,  c. 
21  ;  4  &  5  Will  4,  c.  60,  s.  2 ;  6  &  6  Will.  4,  c.  20,  ss.  4,  5,  8,  9 ; 
5  &  6  Vict.  c.  37  ;  12  &  13  Vict.  c.  1,  ss.  6-8, 17 ;  17  &  18  Vict,  c  85  ; 
19  &  20  Vict  c.  80,  8.  4  ;  43  &  44  Vict.  c.  19.  As  to  the  redemption 
of  Land  Tax,  see  the  many  statutes  cited  under  ''Land  Tax  "  C^ron. 
Index  of  Statutes. 

Sewers  JRates. — See  5  Bum's  Justice,  415-419.  The  principal  Acta 
relating  to  sewers  are  23  Hen.  8,  c.  5,  ss.  1,  5,  (made  perpetual  by  3  &  4 
Edw.  6,  c.  8) ;  7  Ann.  c.  33  ;  3  &  4  Will.  4,  c.  22;  4  &5  Vict,  c  45; 
12  &  13  Vict.  c.  50  ;  24  &  25  Vict.  c.  138. 

The  principal  Acts  relating  to  Metropolitan  Sewers  are  18  &  19  Vict 
c.  120 ;  21  &  22  Vict  c.  104 ;  25  &  26  Vict,  c  102  ;  89  &  40  Vict  c.  75. 

As  to  sewers  within  the  district  of  an  urban  authority,  see  the 
Public  Health  Act,  1875,  88  &  39  Vict.  c.  55,  s.  13. 

The  land  tax  usually  falls  upon  the  landlord  in  the  absence  of  an  ex- 
press covenant  to  the  contrary.  So  do  sewers  rates,  except  perhaps  those 
made  for  ordinary  annual  expenses.  But  the  tenant  may  expressly  take 
upon  himself  the  payment  of  land  tax  and  sewers  rates,  and  a  general 
covenant  or  promise  to  pay  all  rates,  taxes, '&c. ,  will  include  the  Had  tax 
and  sewers  rates.  Bee  ante,  p.  279.  See  Woodfall,  519 ;  Oallison  Sewers. 
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persons^  touching  the  payment  of  taxes  and  assess- 
ments ;  or  there  are  words  to  that  effect  (r). 

If  a  lessee  covenants  that  he  will  pay  all  the  taxes, 
charges,  rates,  &c.,  whatsoever,  which  are,  or  shall  at 
any  time  thereafter  daring  the  demise  be,  taxed,  &c., 
upon  the  demised  premises,  such  a  covenant  will 
not  be  confined  to  rates  payable  by  the  landlord, 
but  will  extend  to  all  future  rates  which  might  be 
imposed  on  the  land  itself,  and  to  any  increase  by 
reason  of  additions  and  new  buildings  (s).  And, 
further,  where  A  let  land  to  B  upon  a  building 
lease,  at  the  yearly  rent  of  £60,  clear  of  all  rates  and 
assessments,  the  sewers  rate  and  land  tax  excepted, 
with  the  usual  covenant  for  payment  of  rent,  &c. ; 
it  was  held  that  B,  who  had  by  building  on  the  land 
increased  its  rateable  value  to  dESOO  per  annum,  was 
only  entitled  to  deduct  the  sewers  rate  and  land 
tax  upon  the  original  rent,  and  not  in  respect  of  the 
improved  value  (i).  So,  in  another  case,  a  tenant  of 
a  piece  of  land  ait  a  fixed  annual  rent  covenanted  not 
to  bmld  without  the  licence  of  the  lessor,  and  the 
lessor  covenanted  to  pay  all  taxes  charged  or  to  be 
charged  during  the  term ;  the  lessee,  having,  at 
the  time  of  the  lease,  received  such  a  licence, 
afterwards  built  so  as  to  increase  the  annual  value 
of  the  premises;  and  it  was  held  that  the  lessor 
was  liable  to  pay  only  the  taxes  upon  the  original 
value,  those  on  the  improved  value  being  paid  by 
the  lessee  (m).  And,  again,  where  a  building  lease 
was  granted  at  the  yearly  rent  of  £7,  and  the 
premises,  having  been  greatly  improved,  were 
afterwards     underlet    for    £54    per    annum,    the 

(r)  Ab  to  Land  Tax,  see  38  Geo.  8,  c.  5,  s.  35.  See  Metropolis 
Mtfiagcmcnt  Act,  18  &  19  Vict.  c.  120,  s.  219  ;  25  &  26  Vict.  c.  102, 
GB.  96,  97  ;  Public  Health  Act,  1875,  38  &  39  Vict  c.  55,  s.  226. 
Sec  post,  Part  IIL  Sec  5  &  6  Vict.  c.  35,  ss.  60, 103,  as  to  the  property 
tax  forming  an  exception  to  the  rule. 

(s)  HurttY.  Uurd,  4  Exch.  571 ;  19  L.  J.  Exch.  410.  See  as  to 
the  eonstmction  of  covenants  to  pay  rates,  &c.,  ante,  pp.  280,  281. 

(0  Smiik  V.  HumhU,  15  C.  B.  321. 

(n)  W<U9on  V.  Home,  7  K  &  C.  285  ;  1  M.  &  R.  191.  See 
Graham  r.  Wade,  16  East,  29  :  Watton  v.  AiHns,  3  B.  &  Aid.  647  : 
Leo  (or  Yaw)  v.  Letmn,  1  WUs.  21 ;  S.  C.  2  Stra,  1190  :  Hyde  v.  HUl, 
3  T.  R.  377  :  Rex  v.  Scotty  3  T.  R.  602. 
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original  lessor  was   held  liable   onlj   to  pay  the 
land    tax    in    proportion    to    the    old    rent   (x). 
As  will  be   seen  from   these   decisions,  the  same 
principle  of  construction  is  adhered  to  where  the 
,       lessor  expressly  covenants   to   pay   "  as  well  the 
land  tax  as  all  other   taxes,  charges,  rates,  t&c, 
akeady  charged,   or  to  be    charged    upon   or  in 
respect   of  the    demised   premises,    or    any   part 
thereof,"  and  the  value  of  the  lands  is  greatly  in- 
creased by  building  iy).     It  has  been  decided  that 
the  covenant  must  receive  a  reasonable  construc- 
tion, as,  if  it  were  literally  construed,    so    as  to 
make  the  landlord  liable  for  all  taxes  charged  in 
respect  of  the  improved  value  by  building,  it  might 
possibly  happen,  in  consequence  of  the  increased 
i*ate  of  taxation,  from  the  improved  value  of  the 
premises,  that  he  would   have  nothing  to  receive 
for  the  use  of  his  land,  which  could  never  have  been 
his  intention  {2).     The  amount  of  rent  received  by 
the  landlord  is  the   test  of  his  liability,   without 
reference  to  any  other  consideration  given  for  the 
lease  ;  and  if  a  lease  be  made  in  consideration  of  a 
premium,  and  a  small  annual  rent,  the  landlord  is 
bound  to  pay  such  proportion  only  of  the  land  tax 
as  the  reserved  rent  bears  to  the  total  annual  value 
of  the  premises  demised  (a).     And  the  rule  is  the 
same,  though  the  landlord  redeem  the  land  tax  (b), 

(x)  Barnfather  v.  Lee,  cited  by  BuUcr,  J.,  8  T.  R.  379  :  Whitjidd 
V.  Brandwood,  2  Stark.  440  :  Bramston  t.  Bobiru,  12  J.  B.  Mo.  68  ; 
4  Ring.  11. 

(jf)  Walton  y.  Home,  7  B.  &  C.  285  ;  1  M.  &  B.  191. 

(z)  Ibid..  :  Whilifidd  ▼.  Brandwood,  2  Stark,  440  :  Smith  t. 
Humble,  ITi  C.  B.  321. 

(a)  Ward  v.  C\m^,  10  B.  &  C.  635  ;  8.  C.  5  M.  &  B.  402. 

(6)  Ibid. 


CHAPTER  XXIT. 

FENCES    AND    PARTY-WALLS   AND   RIGHT   TO 

SUPPORT. 

An  agreement  for  a  building  lease,  or  a  building  Covenant 
lease,  usually  contains  a  covenant  or  an  agreement  **  *^.      . 

•  •  •  GrdCuon  01 

by  the  lessee  either  to  build  walls  of  a  certam  height  party- 
along  the  boundar}'  side  of  the  premises  demised,  or  walls. 
to  contribute  a  reasonable  proportion  of  the  expense 
of  building  the  part}'  and  fence  walls,  to  be  used  in 
couimon  by  the  occupiers  of  the  premises  demised 
and  the  occupiers  of  any  other  houses  erected,  or 
to  be  erected,  on  any  part  of  the  building  estate 
of  the  lessor.  This  proportion  is  ascertained  by 
the  architect  of  the  lessor,  and,  if  not  paid,  is  made 
recoverable  as  rent  in  arrear. 

Pai-ty-walls  in   the  metropolis   are  regulated  by  Party- 
the  provisions  of  the  Metropolitan  Building  Act,  ^*^l»  ^^,. 
1855  (a),  which  will  be  found  in  another  part  of    ®  ^op^-^**- 
this  work,  and   it  is   only  intended  here  to   refer 
shortly  to   the   rights    of   owners  with  respect  to 
party- walls  and  other  matters  not  within  this  Act. 

The  most  ordinan^,  and  the  primary  meaning,  of  General 
the  term  "  party-wall "  is  a  wall  of  which  the  two  ^^^  ^^ 
adjoining  owners   are  .  tenants  in   common.      The  ^a  use  of 
common  user  of  a  wall,  separating  adjoining  lands  party- 
belonging    to    different    owners,    is    'primd   facie  ^'*^^'*- 
evidence  that  the  wall,  and  the  land  on  which  it 
stands,  belong  to  the    owners    of  those  adjoining 
lauds,  in  equal  moieties,  as  tenants  in  common  (fc). 

<a)  18  A:  19  Vict.  c.  122.  See  tlio  Act,  j)o?f,  Part  IIL,  and  cases, 
p.  519. 

Kb)  CubUt  r.  Porter,  2  M.  &  R.  267  ;  8  B.  &  C.  257  ;  WUUhire 
T.  Sidfard,  1  M.  &  R.  404.  See  WaUon  v.  Gray,  L.  R.  14  Ch.  D. 
192,  vhcre  the  meaning  of  "party-wall"  is  defined.  As  to  the 
obligation  of  the  tenant  to  preserve  the  boundaries  of  land  demised, 
i«ee,  AU.-Gen.  v.  Pullrrton,  2  V.  k  B.  263  ;  and  where  there  are 
st^Tcral  co-lessees,  WiUit  v.  Parkinson,  1  Swanst.  9. 
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Trespass 
hctween 
joint- 
owners. 


Where  the  precise  extent  of  land  originally  belonging 
to  each  owner  can  be  ascertained,  the  presump- 
tion of  a  tenancy  in  common  does  not  arise ;  and  if 
two  persons  have  a  party-wall,  one-half  the  thick- 
ness of  which  stands  on  the  land  of  each,  they  are 
not  therefore  tenants  in  common  of  the  wall,  nor  of 
the  land  on  which  it  stands,  although  the  wall  was 
erected  at  their  joint-expense  (t*).  In  general, 
however,  party-walls  will  be  found  to  be  built  on 
the  common  property  of  the  two,  and  to  be  the 
common  property  of  both ;  and,  in  the  absence  of 
any  further  proof  than  that  which  is  afforded  by 
evidence  of  a  common  user,  such  will  be  presumed 
to  be  the  case  (d[). 

If  one  owner  of  the  wall  excludes  the  other 
o\^Tier  entirely  from  his  occupation  of  it,  as  by 
destroying  it,  or  building  upon  it,  he  thereby 
commits  a  trespass ;  but  if  he  pulls  it  down  for  the 
purpose  of  re-building  it,  he  does  not(g).  And, 
where  a  new  wall  was  re-built,  by  one  of  the  two 
tenants  in  common,  of  a  greater  height  than  the 
previous  one,  it  was  held  that  this  was  not  such  a 
total  destruction  of  the  wall  as  to  entitle  the  other 
owner  to  maintain  trespass  against  him  (/).  But 
where  the  defendant  took  the  coping-stones  off  the 
top  of  the  wall,  heightened  it,  replaced  the  coping- 
stones  on  the  top,  and  built  a  wash-house  con- 
tiguous to  the  wall,  the  width  of  the  wash-house 
occupying  the  whole  width  of  the  top  of  the  wall ; 
and  he  also  let  a  stone  into  the  wall  stating  that 
it  and  the  land  on  which  it  stood  belonged  to 
him;  it  was  held  that,  upon  these  facts,  a  jury 
might    find   an    actual    ouster    by  the   defendant 


(f)  MaiU  V.  I/awkinSy  5  Taunt.  20  :  Taijlerr.  StendaUy  7  Q.  B. 
634.  See  Hunt  v.  Han-tSf  19  C.  B.  N.  S.  13,  84  L.  J.  C.  P.  249. 
See  Murly  t.  McDermoU,  3  N.  &  P.  856  ;  8  A.  &  E.  138,  as  to 
the  effect  of  the  description  of  the  half-wall  by  abuttftk  under  the  old 
.system  of  pleading. 

(d)  Stedman  v.  Smkh,  8  El.  &  BI.  1  ;  26  L.  J.  Q.  B.  814  :  Watf(m 
V.  Oray,  L.  R.  14  Ch.  D.  192  ;  Gale  on  Easements  (4th  Ed.), 
459. 

{e)  SUdman  v.  SmitJt,  tupra. 

(/)  Cubitt  V.  Ptn-Ur,  tupra. 
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of  the  plaintiff  from  the  possession  of  the 
wall  ig).  It  seems,  therefore,  that  if  one  tenant  in 
common  has  laid  bricks  and  built  a  higher  wall 
than  the  previous  one  upon  that  which  is  the 
subject-matter  of  the  tenancy  in  common,^  the  only 
remedy  of  the  other  party  is  to  remove  it  (ft). 

One  tenant  in  common  of  a  hedge  may  main-  Hctige. 
tain  trespass  against   his    co-tenant  if  the  latter 
grub  it  up;  but  not  for  a  mere   clipping  of  the 
hedge  (t). 

An   action  for    not  repairing  fences,   whereby  Action  for 
another  party  is  damaged,  can,  in  ordinary  cases,  no^-repair 
be  maintained  only  against  the  occupier,  and  not 
against  the  owner  in  fee  who  is  not  in  possession  (J). 

A  wall  may  be  a  paiiy-wall  up  to  such  part  of  its  Party- 
height  as  belongs  in  common  to  two  bmldings,  and  ^^^^  ^ 
I  cease  to  be  a  party-wall,  and  be  the  separate  pro-  height. 
perty  of  one  of  the  owners  for  the  rest  of  its 
height  (A;). 

The  obstacle  to  the  acquisition  of  the  right  by  Rjg^*  ^ 
wbieh  one  owner  claims  to  have  his  house  lean  ^^^^  ^ 
against,  and  supported  by,  the  house  of  his  neigh-  dividing 
hour  by  user,  arises  from  the  natural  secrecy  of  the  two  adjoin- 
i  mode  of  enjoyment  of  such  an  easement,  and  the  ^^  ^'"^ 
consequent  difficulty  of  showing  that  it  has  been  ob- 
tained with  the  knowledge  of  the  owner  of  the  servient 
i  tenement.   If,  on  the  other  hand,  the  manner  of  im- 
f  posing  the  pressure  be  of  such  a  manifest  and  visible 
.  nature,  as  to  afford  the  requisite  indication  to  the 
I  adjoining  owner,  it  would  appear  that  an  easement 
I  of  this  kind  may  be  acquired  in  the  same  manner  as 
any  other  easements ;  as,  for  instance,  where  a  beam 
is  inserted  in  the  wall  of  the  neighbour's  house; 


(ff)  Sttdman  t.  Smith,  mpra.     See  also  Watson  t.  Oray,  supra. 

(A)  JM. 

(t)  Vbyee  r.  Voyee,  Qow,  201.  Where  there  are  two  adjacent 
fieikb,  Beparated  by  a  hedge  and  ditch,  the  ditch  belongs,  primd 
fatie^  to  the  owner  of  the  field  in  which  the  hedge  b,  Quy  r.  West, 
2  Sdw.  N.  P.  1244  :  Voujles  v.  AfiUer,  3  Taunt.  137. 

O)  Ckedham  y.  Hampton,  4  T.  R.  318  :  Ritssdi  t.  Shenton,  3  Q.  B. 
449  ;  WoodfaU  (11th  ed.),  576. 

{k)  Waton  y.  Arnold,  L.  R.  8  Ch.  1084 ;  43  L.  J.  Ch.  123. 
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although  a  further  objection  would  arise  from  the 
difficulty  on  the  part  of  the  servient  owner  in  re- 
sisting the  right  thus  sought  to  be  acquired  (Q. 

Where  houses  are  built  together,  and  divided  by 
a  wall,  it  is  said  that  the  right  of  support,  whether 
lateral  or  subjacent,  and  whether  of  the  soil  upon 
which  they  stand  or  of  the  buildings  themselves,  mast 
have  its  origin  in  grant  (m).  There  is  no  obliga- 
tion towards  a  neighbour  cast  by  law  on  the  owner 
of  a  house,  merely  as  such,  to  keep  it  repaired  in  a 
substantial  manner,  his  only  duty  being  to  prevent 
it  from  being  a  nuisance  (n).  But  where  several 
houses  belonging  to  the  same  owner  are  built 
together,  so  that  each  requires  the  mutual  support 
of  the  neighbouring  house,  and  the  owner  parts  with 
some  of  the  houses  at  different  times,  the  possessors, 
by  a  presumed  reservation  and  grant  to  the  new  owner, 
still  enjoy  the  right  to  mutual  support;  the  right 
being]  wholly  independent  of  the  question  of  the 
priority  of  their  titles  (o).  If,  however,  two  houses 
are  built  against  each  other,  with  separate  and  in- 
dependent walls,  resting  upon  separate  and  distinct 
foundations,  so  as  to  stand  independently  of  each 
other,  one  house  has  no  right  to  an  easement  of 
support  from  the  other  (p). 

If  the  adjoining  houses  are  built  by  separate 
owners,  the  right  to  the  lateral  support  of  the  adjoin- 
ing ground  may  be  acquired  for  a  building  proved  to 


(Ij  Gale  on  Easements  (4th  Ed.),  355. 

(m)  Partridge  v.  Scott,  3  M.  &  W.  220 ;  1  H.  &  H.  31  :  Bibby  x. 
CaHer,  28  L.  J.  Ex.  182  :  Brown  v.  Robins,  4  H.  fc  N.  186  ;  28 
L.  J.  Ex.  250 :  N.  E.  Ry.  Co.  v.  EUijoU,  29  L.  J.  Ch.  808.  See 
Angus  v.  DaUon,  L.  R.  4  Q.  B.  D.  162  ;  affirmed  by  House  of  Lords, 
Dalton  Y.  Angus,  L.  R.  6  Ap.  Ca.  740,  where  the  whole  law  on  the 
snbject  of  the  support  of  buildings  was  taken  into  consideration ;  and 
uamerouB  cases  will  be  found  cited. 

(n)  Ckauntler  v.  Robinson,  4  Exch.  163  ;  19  L.  J.  Ex.  170.  See 
CoUheck  v.  The  GirdUrs  Company,  L  R.  1  Q.  B.  D.  234. 

(o)  Richards  v.  Rose,  9  Exch.  219.  See  per  Lord  Tenterden,  in 
Peyton  v.  Mayor  of  London,  9  B.  &  C.  736. 

(jp)  Solomon  v.  Vintners  Co.,  4  H.  &  N.  598  ;  23  L.  J.  Ex.  370 : 
Peyton  v.  Mayor  of  London,  supra;  Kempston  v.  Butler,  12  Ir. 
C.  L.  R.  516. 
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have  been  newly  built,  or  altered  so  as  to  increase 
the  lateral  pressure,  at  the  beginning  of  the  time  (r), 
where  there  has  been  acquiescence  for  more  than 
twenty  years  in  the  uninterrupted  enjoyment  of  the 

-  privilege,  and  .that  without  deception  or  conceal- 
ment (s).  "  The  law  favours  the  preservation  of 
enjoyments  acquired  by  the  labour  of  one  man,  and 
acquiesced  in  by  another  who  has  the  power  to  in- 
terrupt them  ;  and  as,  on  the  supposition  of  a  grant, 
the  right  to  light  may  be  gained  from  not  erecting  a 
wall  to  obstruct  it,  the  right  to  support  for  a  new 
building  erected  near  the  extremity  of  the  owner's 
land  may  be  explained  on  the  same  principle  "  (t). 
The  easement  must  have  been  enjoyed  for  twenty 
years  under  a  claim  of  right,  and  after  the  neighbour 
was,  or   ought  to   have  been,  fully  aware  of  the 

i  facts  (u). 

All  persons  must  use  due  care  and  skill,  and  take  Negligence 
due,  reasonable,  and  proper  precautions  in  pulling  If*  P^^li^e 
down  houses  and  walls  which  rest  against,  or  are  in  buildings. 
contact  with,  an  adjoining  house  or  wall  (x).     A 
landowner  will  be  responsible  for  damage  caused  by 
negligently  and  carelessly  excavating  his  own  land 
close  to  the  foundations  of  his  neighbour's  house,  with- 
out giving  the  latter  any  warning  in  order  to  aflford 
Lim  an  opportunity  of  shoring  up,  or  protecting  his 

^  house  (y).     So,  an  owner  has  no  right  to  under-pin 

f  a  party -wall  between  his  own  house,  which  he  has 

I  (r)  Angus  t.  DaUan,  iupra.  It  Beems  that  such  a  right  of  support 
18  an  eaaement  within  the  meaning  of  the  Prescription  Act,  2  &  3 
Will.  4,  c.  71,  B.  2,  see  per  Lord  Selbome,  L.0.|  ib.  See  Mid^ 
T.  Thombarough,  2  C.  &  E.  250.  Bat  see  Solomon  v.  Vininei't*  Co., 
supra ;  and  judgment  in  Dugdale  t.  HobertaoUf  3  K.  &  J.  695. 

(«)  Anpus  V.  Dalton,  supra;  and  see  per  Wood,  V.-C,  in  ffuiU  v. 
PtaJx,  Johns.  710 ;  29  L.  J.  Ch.  785  :  Rogers  v.  Taylor,  2  H.  &  N. 
f  828;  27  L.  J.  Ex.  175.  See  LemaUre  v.  Davis,  W.  N.  Dec.  17, 1881, 
p.  166. 

it)  Per  Lord  CampbeU  in  Humphries  v.  Brogden,  12  Q.  B.  749. 

(«)  See  per  Alderson,  B.,  in  Partridge  v.  Saytt,  3  M.  &  W.  230. 
And  see  now  the  judgments  in  Angus  v.  DcUton,  supra. 

(x)  See  Addison  on  Torts,  384.  See  ante,  p.  115,  as  to  the  liability 
of  employer  for  injury  caused  by  the  builder  in  carrying  out  his  contract. 

(y)  Dodd  V.  Holme,  1  A.  &  E.  493  ;  3  N.  &  M.  739  :  Massey  v. 
Goyder,  4  C.  &  P.  165.  Bee  a.  94  of  the  Metropolitan  Building  Act, 
pont^  Part  IIL     See  the  cases  cited  at  pp.  521,  522,  and  527. 

i  o 
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pulled  down,  and  the  house  adjoining,  either 
partially  or  wholly,  unless  that  could  be  done  without 
injury  to  the  latter ;  even  though  it  might  be  doubtful 
whether  the  interests  of  the  parties  were  several,  or 
whether  they  stood  in  the  relation  of  tenants  in 
common  (z).  But  where  the  person  excavating 
could  not  know  of  the  existence  of  the  thing  in  the 
adjoining  house  which  might  be  injured,  he  would 
not  be  responsible  (a). 
CiTil  law.  Two  servitudes  relating  to  the  support  of  one 
house  from  the  adjoining  house,  the  '*  servitus  tigni 
immittendi,"  imposing  the  liability  of  support  alone, 
and  the  "  servitus  onera  vicini  sustinendi,"  imposing 
also  the  obligation  of  repair  on  the  servient  tenement, 
were  recognized  by  the  Civil  Law ;  but  the  servient 
owner  was  permitted  to  pull  down  his  house  for  the 
purpose  of  repair,  without  being  compelled  to  prop 
up  the  dominant  tenement,  notwithstanding  the  risk 
of  danger  to  the  same  (b). 
Building  m  A  builder  now  frequently  erects  a  building 
flats.  making  each  story  or  flat  into  a  separate  dweUing, 

and  sells  or  lets  the  different  stories  of  the  house  to 
different  persons ;  in  which  case  there  is  an  imphed 
grant  to  every  purchaser  or  lessee  of  all  such  ad- 
jacent, and  subjacent,  support  as  may  be  necessary 
for  each  respective  flat.  "  Where  I  have  a  chamber 
below,  and  another  has  a  chamber  above  mine,  as 
they  have  here  in  London,  in  this  case  I  may 
compel  him  who  has  the  chamber  above  to  cover 
his  chamber  for  the  salvation  of  the  timber  of  my 
chamber  below;  and  in  the  same  manner  he  may 
compel  me  to  sustain  my  chamber  below,  by  the 
reparation  of  the  principal  timber,  for  the  salvation 

(2)  Bradbeev.  Christ' »  Hottpital  {Gavemor8)t  2  D.  N.  S.  164;  5 
Scott,  N.  R.  79  ;  4  M.  &  G.  714.  See  Pfiugier  v.  Hocken,  1  F.  &  F. 
142  ;  Brown  v.  WincUor,  1  Cr.  &  J.  20  :  Walt^s  v.  Pfeil,  Moo.  k 
Malk.  362 :  Dodd  v.  Ifolme,  1  A.  &  E.  493 ;  8  N.  &  M.  739 : 
Chadtcick  ▼.  Troww,  6  Bing.  N.  C.  1  ;  S.  C.  8  Scott,  1,  20.  as  to 
negligence  in  pulling  down,  or  building,  pai-ty-walls. 

(a)  Chadwick  v.  Trovxr,  supra, 

(6)  Item  urbauorum  pnediorum  seiritutes  sunt,  nt  vicinus  onere 
vicini  sustineat ;  utin  parietem  ejus  liceat  ricino  tignum  immittere. — 
I.  ff.  de  ser7.  s.  1. 
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of  his  chamber  above  "  (c).  The  owner  of  the  lower 
rooms  and  fomidations,  if  the  flats  of  the  same 
house  are  held  as  separate  freeholds  by  different 
persons^  is,  in  general,  bomid  to  uphold  and  main- 
tain the  main  walls  and  necessary  supports  of  the 
rooms  above  (d). 

The  right  which   every  landowner  has  to  the  Riglit  to 
support  of  his  land  may  be  prevented  from  arising  s«bjacenfc 
hj  reservation,  but  the  language  of  the  instrument  huaTfor° 
must  be  clear  and  unambiguous  (e).  buildings ; 

In  certain  districts  a  lessor,  in  the  building  lease,  a^"^  reser- 
excepts  and  reserves  the  right  of  removing  all  mine-  buiidin^ 
rals  lying  either  within  a  fixed  distance,  or  without  lease  of 
restriction,  making  compensation  for  all  damage  done  ""^crais. 
to  the  surface  or  to  any  building  on  the  ground, 
and,  in  some  cases,  when  the  builder  will  accept 
such  a  condition,  without  any  liabilit}'  for  damage. 
Where  the  owner  of  land  reserves  to  himself,  his 
heirs  and  assigns,  the  minerals  under  the  land,  and 
the  right  to  work  them,  paying  compensation  for  all 
damage  that  may  be  done  thereby  to  the  buildings 
on  the  land,  the  grantees  of  the  minerals,  with  notice 
of  the  reservation,  can  only  work  the  minerals  subject 
to  the   condition   of  paying   compensation  to  the 
grantee  of  the  land,  who  can  maintain  an  action 
for  the  damage  done  to  his  buildings  by  the  work- 
ing of  the  mines  (/).     Although,  as  a  general  rule, 

{c)  Anon.  J  Eeilv.  98,  pi.  4.  :  Anon.y  11  Mod.  8  :  Tenant  y. 
Ooldtnn,  6  Mod.  814  ;  2  Ld.  Rajm.  1093.  Gale.  See  Caledonian 
Rf,  Co.  T.  Sproi,  2  Maoq.  450.  In  Franco  houses  are  usually  bailt 
in  flats ;  see  therefore,  as  to  the  French  lav,  Cod.  Civ.  liv.  2,  tit.  4, 
an  6«4. 

((Q  Addison  on  Torts,  401.  Richardt  ▼.  Rose,  9  Exch.  219: 
Humphries  t.  Brogden^  12  Q.  6.  747. 

{e)  See  as  to  the  right  of  landowner  to  the  support  of  land,  Back- 
koine  T.  Bonomif  9  H.  L.  C.  503  :  Birmingham  Corporation  v. 
AUen,  L.  B.  6  Gh.  Dir.  284  :  and  see  as  to  amount  of  damage  to  bo 
shoirn,  SmUh  r.  Thacherah,  L.  R.  1  0.  P.  564.  See  ante,  p.  258,  as 
to  the  difference  between  a  reservation  and  an  exception. 

(/)  See  Ajpden  t.  Seddon,  L.  R.  1  Ex.  Div.  496  ;  and  L.  R.  10 
Ch.  894.  See  also  ffarris  t.  Ryding,  5  M.  &  W.  60  :  Row- 
holkam  T.  WiUon,  8  H.  L.  0.  348  ;  80  L.  J.  Q.  B.  49  :  Duke  of 
BueeUugh  t.  Wakejield,  L.  B.  4  H.  L.  877  :  Richards  v.  Harper, 
L  R.  1  Ex.  199  :  Smith  r.  Darby,  L.  R.  7  Q.  B.  716  :  The  Benfield- 
nde  Local  Boardr.  The  Comettlron  Co.,  L.  R.  3  Ex.  Diy.  54 :  Daris 

0  2 
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the  owner  of  the  surface  has  no  right  to  the  ad- 
ditional support  necessary  for  the  maintenance  of 
buildings,  where  there  is  a  reservation  by  the  grantor 
of  the  minerals  (g),  yet,  if  the  grant  is  made  ex- 
pressly to  enable  the  grantee  to  build  a  house  onj 
the  land  granted,  there  is  then  an  implied  grant  and! 
warranty  of  support,  subjacent  and  adjacent,  as  ifl 
the  house  had  already  existed  Qi).  And  an  actioal 
may  be  maintained  by  the  grantee  for  a  disturbance  I 
of  the  natural  right  to  support  for  the  surface,  not-' 
withstanding  the  erection  of  buildings  upon  the  i 
land,  if  the  injury  was  not  caused  by  the  extra 
weight  of  the  buildings  (i),  \ 

V.  Trehame^  L.  R.  6,  Ap.  Ca,  460.    And  see  as  to  the  constniction  of  i 
BQch  reseryatioiiB,  Be£t  v.  Gill,  L.  R.  7  Ch.  699.    See  anUf  p.  248 
H  s:q.,  as  to  notice  of  restrictiye  covenants  in  assignees. 

iff)  See  note  {e),  ante,  p.  291. 

(A)  Caledonian  Jty.  Co.  v.  Sprot,  2  Maoq.  452  :  N.  E.  Ry.  Co.  v. 
EUixjt,  10  H.  L.  C.  333  ;  32  L.  J.  Ch.  402  :  N,  E.  Ry.  Co,  t. 
Crosdand,  2  J.  &  H.  565  ;  32  L.  J.  Ch.  353. 

(i)  Brovm  v.  Rohim,  4  H.  &  N.  186  :  Hamer  v.  Knowies,  6  H.  & 
N.  454. 


CHAPTER   XXIII. 

VALUATIONS   OF  LAND   FOR   BUILDING,    AND    COST 

OF   BUILDING. 

The  following  remarks  may  be  useful  in  assisting 
the  reader  to  form  a  general  idea  as  to  the  expenses 
of  building ;  it  is  not  intended  that  they  should  do 
more  than  this.  Few  things  are  more  fluctuating, 
and  more  difficult  to  estimate,  than  the  value  of 
property,  and  even  of  dwelUng-houses,  business  pre- 
mises  and  the  like ;  so  much  depending  on  situation, 
fashion,  and  a  hundred  other  considerations  which 
operate  on  the  probable  market  value,  and  prevent 
the  acceptation  of  any  general  ndes  or  estimates. 
Almost  every  case  has  in  fact  to  be  considered  per 
<e.  Land  near  thriving  towns  is  always  rising  in 
price  to  a  point  far  beyond  its  mere  agricultural 
value.  The  formation  of  a  railway  raises  the  value 
I  of  all  the  surrounding  property;  the  discovery  of 
minerals,  the  extension  of  old  or  the  establishment 
I  of  new  industries,  a  succession  of  good  or  bad  har- 
vests, and  such  like  causes,  too  many  to  mention 
here,  affect  the  valuations  of  property.  Freehold 
building  land  may  vary  in  value  from  £30  per  sq. 
foot  in  the  City  of  London  to  £160  per  acre  in  the 
\  vicinity  of  small  market  towns ;  and  in  the  outskirts 
of  small  towns  about  80  miles  from  London,  from 
£150  to  £250  per  acre.  The  value  of  good  fertile 
agricultural  land  in  the  midlands  may  be  assumed, 
at  the  present  time,  to  range  from  £45  to  £75  per 
acre. 

Building  land  in  the  metropolis  is  now  more 
often  than  otherwise   obtained  on  lease.     In  the 
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west  end  of  London,  fashionable  building  sites  are, 
in  some  instances,  let  on  long  leases,  say  80  or  99 
years,  at  £5  per  foot  of  frontage  120  feet  deep ; 
equivalent  to  £150  a  year  ground  rent  for  a  frontage 
of  80  feet.  A  ground  rent  of  £1  per  foot  frontage 
is  by  no  means  an  unusual  one  in  the  smaller  Lon- 
don squares.  The  ground  rent  may  vary  from  one 
quarter  to  one-tenth  of  the  gross  house  rent.  It  is 
almost  impossible  to  lay  down  any  general  rules  for 
the  guidance  of  those  who  may  buy  land  for  the 
creation  of  ground  rents.  The  following  calculation 
will  give  a  general  idea  as  to  the  proportions  of  the 
various  outgoings  connected  witii  the  laying  out 
and  development  of  a  large  building  estate  : — 

Cost  of  100  acres  at  £1,000  per  acre  .         .     £100,000 
Add  expense  of  fencing,  tbe  formation  of 
roads,  sewers,  &c.,  with  surveyor's  fees 
and  legal  and  other  chaises    .         .         .         22,500 


£122,500 


Add  interest,  daring  creation  of  ground  rent, 
on  total  capital  and  outlay,  7  years  at 
5  per  cent,  per  annum  .        .        .         42,875 


Total £165,375 

Deduct  amount  recoverable  from  the  pur- 
chasers for  roads  and  sewers  .        .         .         17,500 


Total  cost  of  development  .  £147,875 
It  may  be  assumed  that  deductions,  for  roads, 
church,  and  space  not  available  for 
building  plots,  would  amount  to  25  acres, 
leaving  about  75  acres,  or  say  1,650  plots 
of  20  ft.  X  100  ft.  These  plots  of  20  ft. 
frontage  would  be  worth  £7  10».  per 
annum  rent,  or  at  25  years'  purchase  to 
pay  4  per  cent,  the  1,650  plots  would 
sell  for 809,875 


Balance  of  profit     .         .     .     £161,500 
If  we  allow  for  the  management  and  office 
expenses   of    the  property  £2,000   per 
annum,  a  fair  charge  for  7  years     .        .         14,000 


We  have  a  total  estimated  profit  of 

about £147,500 

The  cost  of  buildings  varies  greatly  according  to 
their  intended  use  and  the  style  of  the  finishings 


COST  OF   BUILDING.  2D5 


adopted,  and  may  range  from  4d.  to  28,  6(2.  per  cubic 
foot.  The  plan  of  "  cubing,"  as  it  is  termed,  furnishes 
a  rough  estimate  of  the  cost,  when  the  price  of  a 
similar  class  or  description  of  building  is  known. 
By  cubing  is  implied  the  calculation  of  the  cubic 
contents,  of  the  height,  from  the  bottom  (a)  of  the 
footings  to  half  way  up  the  slope  of  the  roof,  multi- 
plied into  the  total  area  of  ground  covered  by  the 
structure.  For  dwelling-houses,  and  pubUc  build- 
ings of  a  distinct  character,  this  mode  of  valuation  is 
tolerably  exact.  Town  mansions  of  the  first  class 
will  cost  from  lOd.  to  ISd.  per  foot  cube  according 
to  decorative  finish ;  second  rate  town  houses.  Id. 
to  12rf. ;  third  rate  ditto,  6d.  to  9d, ;  fourth  rate, 
and  artizan  dwellings,  from  4d,  to  6d,  per  foot  cube. 

Dwelling-houses  are  sometimes  estimated  at  so 
much  per  room,  which  may  vary  from  £30  to  £150 
in  buildings  of  different  classes.  The  plan  of 
"  cubing  "  is  however  the  most  reliable.  Country 
work  is  from  15  to  20  per  cent,  cheaper  than  London 
work,  but  in  the  large  provincial  towns  the  price  of 
building  does  not  vary  materially  from  that  in  the 
metropolis.  Ten  per  cent,  less  would  be  the  extreme 
limit  of  difference. 

The  price  of  schools  and  churches  is  generally 
estimated  at  per  place,  or  per  sitting.  The  board 
schools  cost  from  £7  10^.  to  £9  per  place.  Small 
country  schools  with  not  much  decorative  work  will 
cost  from  £6  to  £8  per  scholar.  Churches,  exclusive 
of  tower  and  spire,  will  average  from  £5  to  £7  per 
sitting ;  or  about  £10  complete.  Large  and  highly 
decorative  churches  from  £12  to  £15  per  sitting. 

Asylums,  infirmaries,  and  workhouses  will  cost 
from  £50  to  £120  per  inmate ;  but  a  modem  hos- 
pital with  decorative  exterior  may  cost  more  than 
double  the  above  sum.  Thus  the  new  St.  Thomas's 
Hospital  cost  £250  per  bed.  Warehouses  with 
fire-proof  floors  may  cost  from  8d.  to  lOd.  per  foot 
cube,  if  solidly  built  with  decorative  fronts.    London 

(a)    In  Bome  recent  gorernment  instnictions  the  "tap**  of  the 
fooiiagB  IB  mentioned,  bat  tbU  ia  not  the  usual  pnctioe. 
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shops,  Id.  to  lid.  per  cubic  foot,  and  chamber  and 
offices  in  the  city  from  8^.  to  12d.  per  foot  cube. 
Where  there  are  large  cellars  and  areas  it  is  better 
to  deduct  them  from  the  main  block,  and  to  price 
them  separately  at  a  lower  figure,  say  6d.  to  Id.  per 
foot  cube.  Very  large  open  spaces,  such  as  courts 
with  glazed  roofs,  of  the  nature  of  markets,  rail- 
way stations,  etc.,  will  cost  from  Sd.  to  7d.  per 
cubic  foot.  Stabling  with  coachhouse  and  lofts 
complete  may  cost  from  £60  to  JE90  per  stall.  An- 
other rough  plan  of  arriving  at  an  idea  of  the  value 
is  to  take  four  times  the  cost  of  the  brickwork,  for 
building  of  a  general  character.  Many  builders 
adopt  this  rapid  plan  of  obtaining  an  idea  of  the 
cost  of  the  work.  From  twice  to  two  and  a  half 
times  the  cost  of  the  carcase  is  usually  taken  as  an 
estimate  of  the  expense  for  the  completion  of  houses 
of  the  cheaper  class. 

A  recent  author  taking  5.83  persons  per  house 
(the  number  given  in  the  1871  census),  and  esti- 
mating the  average  value  of  a  house  throughout  the 
country  at  £250,  assumes  that  £50  per  head  is  the 
approximate  cost  for  housing  each  inhabitant  of 
England  and  Wales.  This  appears  to  be  too  high, 
as  £200  would  be  a  sufficient  average  value  for  the 
dwellings  throughout  the  country,  or  £40  per  head. 

Bentals  depend  upon  considerations  almost  as 
various  as  the  value  of  the  land  itself.  House 
property  on  a  repairing  lease  should  pay  at  least 
6  per  cent,  on  capital;  ground  rents  4  per  cent.; 
weekly  property  often  pays  10  to  15  per  cent. 
Artizan  dwellings  pay  5  per  cent.,  an^  good  shop 
property  5  per  cent.  A  rent  of  as  much  as  10s.  per 
superficial  foot  per  annum  on  the  ground  floor,  and 
from  7s.  to  8s.  on  the  first  floor,  is  paid  in  the 
vicinity  of  the  Bank.  Shops  pay  an  extravagant 
rental  also  if  in  first  class  positions  :  from  £750  to 
£1000  per  annum  in  Queen  Victoria  Street,  and 
from  £850  to  £500  in  Regent  Street.  The  rent  of 
some  of  the  shops  under  the  Grand  Hotel,  North- 
umberland Avenue,  was  fixed  at  £700  per  annum. 
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A  list  of  the  various  covenants  and  conditions,  etc.,  will 
be  found  under  the  proper  heads  in  the  Index  ; 
but  the  marginal  notes  throughout  will  facilitate 
reference  to  the  same. 

A  note  has  been  made  in  the  several  precedents  where 
the  provisions  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  relate  to  the  same,  so  that  the 
practitioner  may  have  before  him  the  means  of 
referring  to  any  alterations  in  conveyancing  pre- 
scribed by  the  Act. 
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AN  AGREEMENT  between  a  Builder  and  an  Em- 
ployer far  the  Erection  of  a  House  {or  several  Houses), 
accordinff  to  Specification,  ike.  (a).  Variations  wheie 
Materials  are  found  by  the  Employer. 

AN    AGREEMENT    made   this day   of ,   building 

Between  [the  builderl^  of,  &c.,  of  the  one  part  (herein-  contract. 
after  called  the  builder),  and   [the  employer']  of,   &c. 
(hereinafter  called  the  employer),  of  the  other  part, 
whereby  it  is  agreed    between   the  parties  hereto  as 
follows  : — 

1.  The  builder  shall  and  will,  at  his  own  proper  costs  Builder  to 
and  charges,  erect  and  build  in  a  good  and  substantial  erect 

and  workmanlike  manner, messuages  or  dwelling-  ^^^^^^^ 

honiBes  at in  such  manner,  and  within  such  time,  as  ably  to^^^ 

are  hereinafter  expressed  and  limited,  and  conformably  plan  at 
to  the  plans,  elevations,  sections,  and  specifications,  which  his  own 
are  annexed  by  way  of  st».hedule  to  this  agreement,  and  ^^*^ 
are  signed  by  the  builder,  and  also  to  such  explanations 
and  directions  as  E.  F.,  the  architect  of  the  employer 
or  other  the  architect  or  architects  to  be  from  time  to 
time  appointed  by  the  employer,  shall  give  for  the  pur- 
poses of  the  works,  for  the  consideration  or  sum  of  £ , 

to  be  payable  and  paid  at  the  time,  and  in  the  manner 
hereinafter  expressed  concerning  the  same  (fi). 

(a)  See  following  form,  No.  II.,  and  see  pp.  820,  832,  841,  for 
other  conditions,  which  may  be  inserted,  if  required  by  the  particular 
cirenmstances. 

(6)  If  the  materials  are  to  be  found  by  the  employer,  say  : 

"And  the  said  messuages  or  dwelling-houses  and  build-  Materials 
ings,  shall  be  erected  ana  built  v/ith  such  bricks,  stone,  ^^°^^^ 
lime,  timber,  and  other  materials  as  shall  be  provided  ^™^  ^^^^' 
for  that  purpose  by  the  said  employer." 

If  the  materials  be  found  by  the  employer,  it  will  be  proper  to  protect 
liim  from  any  loss  which  may  happen  from  improvident  use  of  the 
same,  by  inserting  the  following  proviso  : — 

"  Provided  always,  and  it  is  hereby  mutually  do-  Builder  to 
clared  and  agreed,  by  and  between    the  said  parties  ^'^  ^^^count- 
hereto,  that  he  the  said  builder  shall  be  accountable  for  ^ateritds 
all  the  materials  which  shall  be  delivered  for  the  said  ™*cn" 
building  at  the  place  where  the  same  is  intended  to  be  delivered. 
erected,  and  shall  be  charged  with  the  respective  qnan- 
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BuiLDnra       2.  The  builder,  at  the  like  expense,  shall  and  will  do, 
ooHTRAOT.  perform,  and  execute,  in  a  good,  substantial,  and  work- 
Under  the   manlike  manner,  and  agreeably  to  the  directions  and 
inspection   approbation  of  E.  F.,  or  such  other  architect  as  afore- 
of  the    ^    gaidj  all  such  excavations,  levellings,  spreadings,  works, 
axdhitect*  matters,  and  all  other  things,  in  and  about  erecting  the 
said  houses,  as  shall  be  by  such  architect  deemed  or 
considered  necessary  or  proper  in  relation  thereto;  and 
—and  to     shall  and  will,  at  the  like  costs  and  charges,  find  and 
supply  aU    provide  all,  and  all  manner  of  bricks,  tiles,  stones,  lime, 
"*^BMrf"    nails,  lead,  iron,  brass,  timber,  wood,  wainscoat,  glass, 
folding  &c.  ^^^  ^^1  other  materials  and  things,  and  all  scaffolding, 
'  tackle,    tools,  utensils,   and  workmanship   whatsoever, 
necessiiry  and  sufficient,  and  that  can,  shall,  or  may  be 
required  to  be  used  and  done,  in  and  about  the  erection 
of  the  said  messuages  or  dwelling-houses. 
To  be  com-      3.  The  builder  shall  and  will  complete  and  finish  the 

pleted  in  a  said  houses,  fit  for  habitation,  on  or  before  the  

given  time,  day  of '-,  and  in  all  things  agreeably  to  the  plans, 

elevations,  sections  and  specifications  or  descriptions,  and 

particulars  hereinbefore  expressed. 

Builder  4.  The  builder  doth  hereby  declare  and  agree,  that  ho 

admitfl       g^all  be  accountable  for  the  full  performance  of  this 

of  roecifi-^  contract,  and  by  the  signing  hereof,  admits  that  the  said 

cations^  &c.  pl«ms,  elevations,  sections  and  specifications,  descriptions, 

and  particulars,  before  referred  to,  are  sufficient  to  their 

intended  purpose,  and  that  without  any  additional  or 

extra  work,  other  than  the  works  set  forth  thereby,  or 

necessarily  inferred  to  be  done  from  the  general  nature 

aad  tendency  of  the  plans  and  descriptions  aforesaid ; 


titiesof  such  articles  so  delivered,  and  credited  with  so 
much  only  as  shall  be  actually  used  and  expended  in, 
about,  and  upon  the  said  building  and  works,  together 
with  a  reasonable  allowance  for  waste  in  the  working  up 
of  the  same,  and  in  case  there  shall  be  any  balance  or 
deficiency  of  materials,  between  the  respective  quantities 
delivered  and  the  respective  quantities  used  and  expended, 
and  allowed  for  waste  as  aforesaid,  then  the  said  builder 
shall  be  accountable  for,  and  charged  with  all  such 
balance  or  deficiency,  at  and  after  tne  rates  and  prices 
respectively  at  which  the  said  materials  were  purchased 
and  laid  in." 
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and  that  the  whole  of  the  said  works  shall  be  done  to   buiI'Mw<» 
the  entire  satisfaction  of  the  said  E.  F.,  or  such  other  ^^^^<^' 
architect  as  aforesaid  to  be  testified  by  a  certificate  in  Gomple- 
writing  by  such  architect,  and  in  all  respects  according  tion  to  be 
to  the  intent  and  meaning  of  the  specifications  aforesaid^  ^^^rehi- 
npon  every  sentence  whereof  a  fair  and  liberal  con-  tect's  cer- 
straction  shall  be  made.  tificato. 

5.  If  any  materials  shall  be  brought  on  the  said  iktatemls 
premises  wliich  shall  not  be  approved  of  by  the  said  E.  F.  not  ap- 
or  such  other  architect  as  aforesaid  the  builder  shall  take  ^^J^^  ^^ 
them  away  at  his  own  expense,  and  provide  such  other  ^p^^ 
materials  in  lieu  thereof  as  the  said  architect  shall  ap-  ' 
prove  ;  and  if  any  part  of  the  said  works  shall  not  be  ^  betaken 
executed  to  the  satisfaction  of  such  architect  the  builder  down. 
will  immediately  take  down  and  execute  such  work  as 

the  said  architect  may  require.  [^See  clause,  j),  810,  as  to 
dtfaulL'] 

6.  If  any  part  of  the  said  materials  or  work  shall  be  ^?J*"^ 
ordered  not  to  be  used  or  done  respectively,  under  the  ^^  gaJf^^^ 
handwriting  of  the  said  E.  F.  or  such  other  architect  tiacted  or 
as  aforesaid,  the  same  shall  be  withdrawn,  and  the  dif-  extra  work. 
fcrence  of  expense  occasioned  thereby  shall  be  deducted 

from  the  amount  hereinafter  agreed  to  be  paid  to  the 
said  builder,  and  in  like  manner  if  the  said  employer  or 
the  said  £.  F.,  or  such  other  architect  as  aforesaid  shall 
in  writing  under  his  hand,  order  any  materials,  or  work 
to  be  used  or  done,  not  included  in  this  contract  (c),  the 
difference  of  the  expense  to  be  so  occasioned,  shall  be 
added  to  the  amount  of  the  sum  so  to  be  paid  ;  but  no 
account  or  allowance  shaU  be  had  or  made  in  respect  of 
any  work  omitted  to  be  done,  nor  of  any  extra  works 
which  shall  be  done,  unless  the  same  be  omitted  or  done 
by  an  order  in  writing  under  the  hand  of  the  employer  or 
of  such  architect ;  and  all  accounts  and  allowances  for 
anch  omission  or  extra  work  respectively,  shall  be  ascer- 
tained and  settled  by  the  said  E.  F.  or  such  other  archi- 
tect as  aforesaid  from  time  to  time  as  they  shall  be  made 
or  take  place. 

{c)  It  is  usnaUy  proyided,  aa  above,  that  the  employer's  or  the 
Afchitect's  sanction  should  be  given  before  any  deviation  is  made  ;  bat, 
as  the  architect  is  only  the  employer's  agent,  as  before  stated  (arUey 
pp.  65  and  162),  to  see  the  work  included  in  the  contract  carried  out, 
ii  is  advisable,  in  order  to  avoid  disputes,  which  frequently  arise  on 
this  sabjoct,  to  provide  that  no  deviation  shall  be  made  without  the 
written  sanction  of  the  employer  only.     See  pp.  163,  164. 
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BuiLDiKo       7,  In  case  the  said  work  shall  not  be  completed  and 
^'^'^^'  finished  and  the  said  house  shall  not  be  fit  for  habitation. 

Forfeiture  on  OF  before  the  said day  of ,  the  builder  shall 

i^^^^^^J     pay  to  the  employer  and  forfeit  out  of  the  monies  which 
shall  be  due  to  him  by  virtue  of  this  agreement,  as  and 
for  liquidated  or  assessed  damages  to  be  incurred  by 
such  default,  the  sum  of  £ per  week,  for  every  sub- 
sequent week,  until  the  said  works  shall  be  so  com)ileted 
Proviso  in  *^^  finished.    Provided  always,  that  in  case  the  builders 
case  of  a     shall  be  prevented  by  any  strike  among  the  workmen 
strike.        from  complying  with  this  agreement,  the  said  E.  F.  or 
such  architect  as  aforesaid  may  extend  the  time  for  the 
completion  of  the  works  for  such  reasonable  period  as  he 
may  think  fit,  and  shall  in  writing  certify  to  be  neces- 
sary (d). 

[Ifisert  here  provision  as  to  suspension  of  work  during 
frosty  Ac.^  if  necessary,     {See  p,  323.).] 
Employer       8.  Thb  employer  in  consideration  of  the  agreement 
will  pay      herein  contained  shall  and  will  pay  unto  the  builder  the 

"  T^?^     ^^^  ^^  ^ ^^  manner  following,  that  is  to  say,  the 

according    ^^^  ^^  sevcuty-five  pouuds  per  cent,  on  the  amount  of 

to  the  . •■ 

certi  ncjitfi 

of  the  (^  ^^  ^^^  materials  are  to  be  found  by  the  employer,  add  : — 

architect.        u  Provided   ALSO,  and  it  is  hereby  further  declared 
Proviso  in    and  agreed  by  and  between  the  said  parties  hereto,  that 
??®  °?       in  case  any  of  the  works  hereby  agreed  to  be  done,  per- 
snpply  of     formed,  and  executed  by  the  builder,  shall  be  stopped, 
materials    hindered,  or  prevented  by  reason  of  the  want  of  bricks, 
by  em-       timber,  lime,  stone,  or  any  other  materials  to  be  supplied 
ployer.       f^^  ^^^  ^diXsiQ  by  and  at  the  expense  of  the  employer, 
and  the  said  builder  shall  prove  to  the  satisfaction  of  such 
architect  that  such  stoppage,  hindrance,  or  prevention, 
was  occasioned  by  such  want  of  bricks,  timber,  lime,  stone, 
or  other  materials  as  aforesaid,  then,  and  in  every  such  case, 
the  time  hereinbefore  limited  for  the  finishing  and  com- 
pleting such  several  works  as  aforesaid,  shall  be  extended, 
without  incurring  the  said  penalty  in  respect  thereof, 

to  so  long  a  time  after  the  said day  of as  such 

works  and  building  shall  have  been  so  stopped,  hindered, 
or  prevented  from  proceeding  by  reason  of  such  want  of 
bricks,  timber,  lime,  stone,  or  other  materials  as  aforesaid, 
and  so  from  time  to  time,  as  often  as  any  such  stoppage 
or  hindrance  shall  take  place,  but  not  for  any  longer 
time,  or  on  any  other  account  or  pretence  whatsoever." 
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the  materials  used  and  the  works  as  the  same  shall  proceed   ^uiLDiira 

in  Boms  of  not  less  than  £ at  each  payment,  when  ^^^^^^' 

and  not  before  the  said  amount  and  per  centage  shall  be 
ascertained  and  certified  to  in  writing  under  the  hand  of 
the  said  E.  F.  or  such  other  architect  as  aforesaid  (e).  And  And  the 
the  accounts  of  the  said  works  shall  be  adjusted  and  "^l^jj? 
finally  settled  within  [three]  months  after  the  said  works  J^re^ 
shall  hare  been  completed  and  finished,  in  the  manner  months 
aforesaid,  and  when,  and  as  soon  as  the  said  accounts  after  the 
shall  be  adjusted  and  finally  settled,  and  the  said  E.  F.  T'T\'l 
or  such  other  architect  as  aforesaid  shall  have  certified  in  and  archi- 
writing  as  to  the  balance  then  payable  to  the  builder,  tect  gives 

the  rest  and  residue  of  the  said  sum  of  £ and  also  certificate 

such  further  and  other. sum  or  sums  of  money  as  may  of  satisfac- 
accrue  and  become  due,  for  or  on  account  of  extra  works  ^^^' 
in  manner  aforesaid,  shall  be  paid  by  the  employer  to 
the  builder ;  but  the  builder  shall  not  be  entitled  to  re- 
ceive the  said  balance,  notwithstanding  any  certificate 
during  the  progress  of  the  work,  until  the  said  E.  F.  or 
sadi  other  architect  as  aforesaid  shall  certify  in  writing 
that  the  whole  of  the  said  works  have  been  completed 
and  finished  to  his  satisfaction.  {See  also  pp,  311,  318, 
324,  345.) 

9.  Thb  builder  will  not,  unless  with  the  consent  of  the  Builder  to 
employer  in  writing,  employ  a  sub-contractor  for  the  p«rao»aUy 
execution  of  the  works,  or  any  part  thereof,  but  will  J^^'in'd 
personally  superintend  the  same.  not  to 

10.  The  decision  of  the  said  E.  F.  or  such  other  architect  make  sub- 
as  aforesaid,  by  a  certificate  in  writing,  upon  all  matters  contract. 
relating  the  amount,  state  and  condition  of  the  works  Architect's 
actually  executed,  and  upon  all  questions  with  respect  to  ^^T^**?  ^ 
theconstructionof  the  said  plans,  elevations,  sections,  and  ® 

(e)  If  the  employer  supply  any  of  the  materials,  this  clause  as  to  the 
rate  of  payment  must  be  altered  accordingly.  There  may  here  be 
added,  if  such  be  the  agreement : — 

"  And  the  said  employer  shall  and  will  provide  and  Employer 
supply  the  builder,  weekly,  and  every  week,  during  the  *°^^^. 
progress  of  such  works,  and  until  the  same  shall  be  ^^^eekly 
fini^ed,  with  all  such  sum  and  sums  of  money,  as  shall  wages  of 
be  necessary  for  the  purpose  of  paying  and  discharging  labourers. 
the  wages  of  all  workmen  and  labourers,  that  shall  from 
time  to  time  be  employed  in  or  about  the  said  works,  the 
amount  thereof  to  be  ascertained  in  the  manner  herein- 
before provided." 
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specifications,  and  in  anywise  relating  to  anything  to  be 
done,  executed  or  performed,  in  accordance  with  this 
agreement  re5:pectiyely,  shall  be  binding  and  final  on  both 
parties:,  except  so  far  as  a  subsequent  certificate  may 
modify  the  certificate  preceding,  and  may  be  made  a  rule 
of  any  Division  of  Her  Majesty's  High  Court  of  Justice(/). 

11.  A  €X)MPETSNT  foreman  shall  always  be  kept  upon 
the  premises,  to  whom  all  notices  and  orders  may  be 
delivered  ;  and  the  said  E.  F.  or  such  architect  as  afore- 
said shall  have  power  to  discharge  any  foreman  or  work- 
man whom  such  architect  may  consider  as  incompetent, 
or  as  acting  improperly. 

^Insert  here  ajreement  by  builder  to  insure^  if  re- 
quired  (g),     {See  pp.  318,  344.)] 

12.  All  materials  shall  become  the  property  of  the  em- 
ployer immediately  they  are  brought  upon  the  premises 
by  or  for  the  builaer  {h), 

13.  The  builder  shall,  at  all  times  until  the  works  are 
completed  in  accordance  with  this  agreement,  observe, 
perform,  and  comply  with  all  the  regulations  and  orders 
of  the  local  authority  for  the  time  being  relative  to 
the  said  works  and  premises. 

14.  If  the  builder  become  bankrupt  or  compound  with 
his  creditors,  or  if  the  works  do  not  proceed  with  proper 
despatch,  or  continuously,  or  to  the  satisfaction  of  the  said 
E.  P.  or  such  other  architect  as  aforesaid,  the  employer 
shall  give  or  leave  notice  in  writing  to  the  builder  at  the 
usual  place  of  abode  or  business  of  the  said  builder  to  pro- 
ceed regularly  and  eflFectually  with  the  said  works  hereby 
contracted  for,  and  if  the  builder  should  not  proceed  to 
complete  the  said  works  as  aforesaid  within  the  space  of 
seven  davs  after  such  notice  is  given  or  left  as  aforesaid, 
then  and  in  any  such  case,  it  shall  be  lawful  for  the 
employer,  if  he  shall  think  fit,  to  purchase  materials 
and  to  employ  another  builder  or  sufficient  workmen 
to  complete  the  said  works,  and  thereupon  the  builder 

Cf)  See  conditions,  pp.  327,  828,  347,  as  to  reference  to  arbitration. 
An  arbitrator  is  sometimes  named  to  whom  any  dispute  as  to  the 
amount  payable  under  the  agreement  is  to  be  referred  ;  and  the  pre- 
sident or  vice-president,  for  the  time  being,  of  the  Royal  Institate  of 
British  Architects  is  frequently  named  tui  the  referee  in  building 
agreements. 

ig)  See  p.  812,  for  prorision  that  accidents  are  to  be  borne  bj 
employer. 

{h)  See  other  forms,  pp.  821,  885,  348. 
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and  his  trnstee  or  trustees  shall  forfeit  all  right  and  buildino 
claim  to  further  payment  under  this  agreement ;  and  ^Q^'^^^^^- 
all  the  balance  and  monies  which  would  otherwise 
haye  been  payable  to  the  builder,  together  with  all 
materials  then  being  upon  or  about  the  site  of  the 
said  works,  shall,  upon  such  bankruptcy,  failure  or  default 
as  aforesaid,  become  the  absolute  property  of  the  em- 
ployer ;  and  if  the  said  balance  and  monies  so  forfeited 
shall  be  insufficient  to  pay  the  workmen,  materials  and 
expenses  for  completing  the  works  hereby  contracted  for, 
then  the  builder  will  make  good  and  pay  such  deficiency 
to  the  employer  upon  demand.  And  the  builder  or  his 
trustee  or  trustees  shall  not,  upon  such  bankruptcy, 
failure  or  default  as  aforesaid,  be  entitled  to  remove  from 
the  premises  any  plant  or  scaffolding  unless  and  until 
the  said  E.  F.  or  such  other  architect  as  aforesaid  shall 
certify  that  the  same  are  not  further  required,  and  that 
there  is  no  sum  of  money  due  from  the  builder  to  make 
good  such  deficiency  as  aforesaid  (i). 

15.  Until  this  contract  shall  be  completed,  and  the  BuiiJcr 
works  handed  over  to  the  employer  in  accordance  there-  }»*^i«  ^^^ 
with,  the  builder  shall  in  every  respect  be  responsible  for,  ^^^  ^ 
and  replace  and  make  good  all  loss,  injury  or  damage  to  ftdjoining 
the  premises,  or  to  the  owners  or  occupiers  of  any  land  buildings, 
or  buildings  adjoining,  which  may  be  caused  or  done  by  *«• 
him  or  his  workmen ;  or  which  they  might  have  pre-  Bad  work 
vented.  ^  ^ 

16.  l&s  clause,  p.  812.]  ^ter^^"^ 

17.  The  said  E.  P.  or  such  other  architect  as  aforesaid  certificate. 
shall  have  the  custody  of  the  plans,  elevations,  sections,  custody  of 
and  specifications,  and  when  the  contract  shall  have  been  plans, 
performed  shall  deliver  the  same  to  the  employer. 

18.  The  due  performance  of  this  contract  shall  be  Security. 
Eecurcd  by  the  joint  and  several  bond  of  the  builder,  and 

of  M.  N.  of,  &c.,  and  0.  P.  of,  &c.,  as  sureties  for  the 
builder  in  the  sum  of  £ {k). 

As  WITNESS,  &a 

(•)  Tn  some  eases,  the  agreement  only  proTides  that  the  employer 
nay  dedact  and  retain  the  costs  and  expenses  for  materials  and  work- 
nen  in  completing  the  works  out  of  the  money  which  shall  be  due  to 
the  builder.  See  other  forms  giving  the  employer  power  to  take 
poaseasioQ  of  the  works  in  certain  events,  and  to  complete  the  same  at 
the  expense  of  the  bnilder,  pp.  325,  335,  345,  395,  896. 

{k)  See  form  of  bond,  p.  848. 
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11. 

AN  AGREEMENT  under  seal  hetweeji  a  Corporation  {a)^  or 
other  public  body,  and  a  builder  for  erecting  a  Building, 
Payments  by  instalments  of  fixed  sums  according  to 
progtess. 

BUILDING  AN  AGREEMENT  made  the  day  of Be- 

coHTRAOT  T^^gjj  A.  B.  and  C.  D.,  carrying  on  business  as  co- 

seal'  with  partners  under  the  name  or  style  of  B.  &  Co.,  at,  &c. 

CORPORA-   (hereinafter  called  the  contractors),  of  the  one  part,  and 

TioN,  ETC.  the Corporation  (hereinafter  called  the  Corporation), 

p^^^j^g       of  the  other  part.    Whereas  the  said  Corporation  arc 

desirous  that  a building  should  be  erected  on  the 

piece  of  ground  situate ,  &c. ;  and  have  caused  to  be 

prepared  plans,  drawings,  elevations  and  sections  of  the 

Recitals.     ^^^^ building,  &c.,  and  a  specification  of  the  work 

for  the  erection  of  the  same  by  E.  F.  their  architect,  and 
the  said  plans,  drawings,  elevations,  sections  and  specifi- 
cation have  respectively  been  approved  of  and  signed  by 
him  and  the  contractors,  and  are  annexed  by  way  of 
schedule  to  this  agreement :  And  whereas  the  con- 
tractors arc  willing  to  undertake  the  execution  of  the 

said  works  for  the  sum  of  £ and  subject  to  the 

covenants  and  conditions  herein  contained : 
Witness.         NOW  THESE  PRESENTS  WITNESS  that  in  con- 
sideration of  the  premises  the  contractors  hereby  for 
themselves  jointly,  and  severally,  covenant,  contract  and 
agree  with  the  said  Corporation,  and  the  said  Corporation 
hereby  covenant  with  the  contractors,  as  follows  : — 
Oontractoi-8     1.  The  contractors  will  at  their  own  proper  costs  and 
to  build  to  charges  forthwith  begin  and  in  an  expeditious  and  work- 
S*^Wt^^  manlike  manner,  erect,  build,  and  finish  the  said  building 
of  corpora-  ^^^  the  said  sum  of  £ ,  agreeably  to  the  said  eleva- 
tion for      tions,  plans,  drawings,  sections,  and  specification  aforesaid, 
^^f^riAin       and  under  the  direction  and  to  the  satisfaction  of  the 
said  E.  F.  or  other  the  architect  for  the  time  being  of 
the  said  Corporation,  and  in  accordance  with  snch  ex- 
planations and  directions  as  the  said  architect  shall  from 

(a)  This  form  can,  of  course,  be  used  with  any  other  employers  by 
making  an  alteration  in  the  description  of  the  parties. 

See  preceding  form,  and  see  pp.  320,  832,  341,  for  other  conditions 
which  may  be  inserted  as  required  by  the  particular  circumstances. 
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time  to  time  give  for  the  pm-poses  of  the  work  on  or  b^iI'Diiw 
before  the day  of .  ^^^^^ 

2.  The  contractors  will  find,  fnrnish,  and  provide  at  bbal  with 
their  own  expense  all  materials  incident  or  necessary  to  corpora- 
the  so  bnilding  the  same,  all  the  said  materials  being  the  ^ion,  etc. 
best  of  their  several  kinds,  and  to  be  approved  of  by  the 

said  architect  of  the  works  for  tlie  time  being  of  or  for  Contractors 
the  said  Corporation  ;  and  also  will  provide  at  the  like  Jji^,^ate-^ 
expense  all  proper  scaffolding,  timber  and  plant  for  the  rials, 
said  work,  and  erect  and  keep  a  proper  bound  or  fence  scaffolding, 

roaod  the  same,  of  the  height  of feet  or  more,  and  to 

daring  the  whole  progress,  and  until  the  said  buildings  fence  round 
and  works  shall  be  completed.  works. 

3.  If  the  Corporation  shall  at  any  time  or  times  here-  Abatement 
after  think  proper  to  direct  any  alterations  or  deviations  °f  ®^*^ 
lo  be  made  in  the  form,  or  quantities,  or  elevation,  or  gJS^uent 
plan  of  the  said  building  or  other  the  work  hereinbefore  alterations. 
agreed  to  be  done,  before  the  same  shall  be  performed, 

the  Corporation  shall  give  written  instructions  for  such 
alterations  or  deviations,  and  the  same  shall  not  in  any- 
wise make  void,  impeach,  or  prejudice  these  presents  or 
the  said  contract.  But  then,  and  so  often,  and  in  everv 
such  case,  the  contractors  shall  attend  to  and  pursue  sucn 
written  directions  as  they  shall  in  that  behalf  receive 
from  the  Corporation  (6),  and  execute  and  perform  the 
same  in  a  proper  and  workmanlike  manner  ;  and  in  every 
such  case  it  shall  be  referred  to  the  said  architect  for  the 
time  being  of  the  said  works  to  consider,  and  by  some 
writing  under  his  hand  to  determine  how  far  such 
alterations  or  deviations  will  on  the  whole  be  a  saving 
or  additional  expense  to  the  contractors ;  and  if  the  same 
shall  appear  to  be  a  saving,  the  amount  thereof  shall  be 
abated  out  of  the  last  instalment  or  payment  of  the  said 

sum  of  £ agreed  to  be  paid  for  the  said  work  as 

aforesaid  ;  but  if  the  same  shall  occasion  an  additional 
expense,  then  the  amount  thereof  shall  be  ascertained 
by  the  said  architect  and  be  paid  to  the  said  con- 
tractors by  the  Corporation  over  and  above  the  said 
sum,  in  the  same  manner  and  at  the  same  time  as 
hereinafter  is  expressed  for  the  payment  of  the  ultimate 

balance  of  the  said  sum  of  £ ;  but  the  contractors 

shall  not  be  considered  to  have  authority  for  any  such 
alteration  or  deviation,  or,  the  right  to  make  any  claim 

^6)  See  note  (c),  ante,  p.  COS. 
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auiLDiHo   fQp  the  value  or  otherwise  in  respect  thereof,  without  such 

^Tndbb^   written  instructions  so  signed  as  aforesaid. 

SEAL  WITH     4.  If  any  of  the  materials  hereinbefore  agreed  to  be 

coRPOEA-   provided  or  employed  by  the  contractors,  in  or  about  the 

Tiow,  KTc.  \vork8  of  the  said  intended  building,  shall  be  found  by 

Bad  mate-  ^^^  ^^^^  architect  of  the  eaid  works  for  the  time  being  to 

rials  to  be  be  unsound,  defective,  or  of  bad  quality,  then,  and  in 

removed,     every  such  case,  and  notwithstanding  a  certificate  may 

have  been  previously  given  by  the  architect  for  the  time 

being,  all  such  materials  shall  be  forthwith  removed  by 

and  at  the  expense  of  the  contractors,  and  other  materialis 

of  a  better  and  good  and  fit  quality  and  kind  in  all 

respects,  and  approved  of  by  the  said  architect  for  the 

time  being,  shall  be  immediately  provided  and  made  use 

of,  in  the  place  and  stead  of  such  as  shall  be  deemed  bad 

or  defective. 

5.  If  any  part  of  the  said  building  or  works  shall  be 
found  by  the  said  architect  to  be  defective  in  point  of 
workmanship,  disposition  of  the  materials  or  otherwise 
howsoever,  during  the  progress  or  after  the  performance 
of  the  same,  then,  and  in  every  such  case,  and  notwith- 
standing that  a  certificate  may  have  been  previously 
given  by  the  architect  for  the  time  being,  such  defective 
work  shall  be  forthwith  pulled  down  and  demolished  at 
the  expense  of  the  contractors,  and  immediately  thereafler 
rebuilt  in  a  more  complete  and  a  proper  and  workman- 
like manner,  in  iili  resi)ects  to  the  satisfaction  of  the  said 
architect  of  the  said  works  for  the  time  being. 
G.  If  the  contractors  shall  not  after days'  notice 


Had  work 
to  be 
puUed 
down. 


In  default 
architect 
may  re- 
move 


given  to  them,  or  their  foreman,  by  the  said  archilect  of 
the  said  works  for  the  time  being,  of  such  unsound 
materials  miiterial,  or  materials  deemed  improper,  remove  the 
&c.  '  same,  it  shall  be  lawful  for  the  said  architect  to  cause 
the  same  to  be  removed  to  such  place  as  he  may  think 
proper,  without  any  liability  on  his  part,  or  on  the  part 
of  the  Corporation  for  any  loss  or  damage  which  may 
happen  to  the  said  materials  so  removed  as  aforesaid,  and 
to  cause  proper  materials  to 'be  substituted  in  lieu  of  the 
materials  which  shall  be  so  objected  to  as  aforesaid ;  or 
in  case  of  any  part  of  the  said  works  being  improperly 
executed  as  aforesaid,  to  cause  the  same  to  be  demolished 
and  re-erected  by  such  workmen  as  he  shall  think  fit ; 
and  in  either  of  the  said  cases,  the  contractors  shall  and 
will  pay  all  such  costs,  charges,  and  expenses  as  shall  be 
incurred  in  the  removal  of  such  materials  as  aforesaid, 
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and  in  the  snb&titntion  of  such  materials  in  lien  thereof,   buiI'Wko 
or  in  the  demolition  and  re-erection  of  all  snch  parts  of  ^uhmr'^ 
the  said  works  as  aforesaid,  or  the  same  shall  be  deducted  sbal  with 
from  the  balance  which  shall  remain  of  the  said  sum  of  cobpora- 
£ as  liquidated  damages.  tion,  etc 

7.  The  contractors  shall,  upon  the  completion  of  the  con- 
said  building  and  works,  remove  and  carry  off  all  the  tractors  to 
scaffolding,  board,  and  fencing,  erected  for  performing  ^e^oj®  all 
the  same,  and  all  rubbish  and  materials  then  remaining  Jv****^' 
in  or  about  the  same,  and  leave  the  whole  of  the  said 

works  in  a  perfect  and  proper  state  and  condition. 

8.  The  contractors  will,  during  the  whole  time  of  Con- 
boilding,  and  until  the  completion  of  the  said  intended  tractop 
building  and  works,  give  due  personal  attendance  in  ^'J^^^® 
the  execution  thereof,  in  order  that  the  same  be  carried  attention, 
on,  executed  and  performed  in  a  proper  manner  in  every  and  wiu ' 
respect,  and  shall  not  employ  any  sub-contractor  for  the  i^ot  make 
execution  of  the  same,  or  any  part  thereof,  without  the  ^ab-con- 
previous  authority  in  writing  of  the  Corporation.  ^"^  ' 

9.  The  whole  of  the  said  intended  building  and  works  Payment  of 
shall  be  completely  finished  and  lit  for  use  and  occupation  f.°°^.  ?f ^^j 

on  or  before  the  said day  of now  next  ensuing,  damages  if 

and  if  it  shall  happen  that  the  said  intended  building  and  work  not 
works  shall  not  be  completed  and  finished  fit  for  use  and  finished  by 
occupation  within  the  time  aforesaid,  the  contractors  *!»«  P^- 
shall  and  will  forfeit  and  pay  unto  the  said  Corporation  Jj^e.^^ 

the  sum  of  £ per  week  as  and  for  ascertained  and 

liquidated  damages,  and  not  by  way  of  penalty,  for  every 

week  from  and  after  the  said day  of until  the 

same  shall  be  so  finished  and  completed ;  which  sums 
shall  or  may  be  retained  and  deducted  out  of  so  much  of 

the  said  sum  of  £ as  for  the  time  being  shall  remain 

unpaid,  or  be  recovered  and  recoverable  from  the  con- 
tractors by  the  said  Corporation  by  action  or  otherwise. 

10.  {^Insert  here  any pr&visions  as  to  exteyiaion  of  Hnie  on 
account  of  inclement  weather^  or  strikes.  See  p.  323  and 
p.  326.] 

11.  I'he  said  Corporation  shall  and  will,  if  the  con- Agreement 
tractors  duly  execute  and  perform  all  and  every  the  ^^^  P^y- 
covenants  and  agreements  on  their  part  to  be  observed,  ™®^*  ^\ 
done,  and  performed,  according  to  the  true  intent  and  tractcd  to 
meaning  of  these  presents,  pay  or  cause  to  be  paid  to  the  be  paid, 
said  contractors  the  said  sum  of  £ for  completing 

and  building  the  said  intended   building  and  works 
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—  several  instalments,  at  the  times  and  in 
the  manner  following :  that  is  to  say,  the  first  instalment 
or  sum,  when  the  brickwork  of  the  said  building  shall 
be  carried  up  level  with  the  one  pair  floor,  the  second 
instalment  when  [state  parHcular  period^  and  other  instdt- 

merits'],  the mstalment  or  sum  when  the  roof  of  the 

said  building  shall  be  complet^jly  covered  in  ;  and  which 
said  instalments  or  sums  it  is  hereby  agreed  shall  ^e- 
8{)ectively  be  of  an  amount  equal  to  [three-fourth]  parts 
of  the  value  of  the  works  which  at  the  said  respective 
times  or  periods  shall  have  been  performed,  as  certified 
in  writing  nnder  the  hand  of  the  architect  for  the  time 
being  of  the  said  Corporation,  and  the or  last  in- 
stalment or  sum  (in  completion  of  the  said  sum  of  £ ), 

and  also  such  further  other  sum  as  may  have  been  oc- 
casioned by  any  such  alterations  or  deviations  from  the 
original  or  present  plan  of  the  said  buildings  or  works  as 
aforesaid,  within  [three]  calendar  months  next  after  the 
said  buildings  and  works  shall  be  wholly  completed  and 
perfected  according  to  the  tenor  and  true  intent  and 
meaning  of  these  presents.  But  no  payments  as  aforesaid 
shall  be  made  to  the  contractors  except  on  the  certificate 
in  writing  of  the  architect  for  the  time  being  of  the  said 
Corporation  that  the  said  works  have  been  satisfactorily 
completed  at  the  said  respective  periods  {c). 

12.  Provided  always,  and  it  is  hereby  declared  and 
agreed  between  the  parties  hereto,  that  if  damage  by 
storm,  tempest,  accidental  fire  (d)  or  other  inevitable 
accident,  shall  happen  to  the  said  works,  which  it  shall 
not  be  in  the  power  of  the  said  contractors  to  prevent, 
the  same  shall  be  made  good  and  repaired  at  the  expense 
of  the  said  Corporation,  but  if  such  damage  shall  have 
happened  or  be  occasioned  by  or  through  any  neglect  or 
default  of  the  said  contractors  in  any  wise,  then  the  same 
shall  be  immediately  repaired  and  made  good  at  his  and 
their  own  proper  cost  and  expense  (c). 

13.  Provided  also  that  notwithstanding  any  cer- 
tificate may  have  been  given  by  the  said  architect  for  the 
time  being  if  any  bad  work  or  defect  contrary  to  the 
terms  of  this  agreement  shall  be  discovered  within 

(c)  See  also  pp.  304,  318,  824,  345. 

(of)  Omit  if  agreement  is  inserted  for  insurance  against  fire  by 
contractors.     See  clause  p.  318. 

ifi)  This  is  an  unusual  clause;  but  see  ante.  Chap.  XIL,  as  to 
inevitable  accidents  not  excusing  builder. 
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after  the  completion  of  the  said  works,  no  further  payment  building 
(if  any  due)  shall  be  made  to  the  contractors,  and  the  ^'ontract 
contractors  shall  make  good  all  such  defective  or  bad  sbIl^with 
work  in  accordance  with  the  stipulations  herein  contained,   corpora- 

within days  after  notice  in  writing  from  the  Cor-  tion,  ktc. 

poratioii,  or  in  default  the  Corporation  may  do  so,  and  good  not- 
the  cost  and  expenses  incurred  in  each  case  shall  be  paid  withstaud- 
by  'and  be  recoverable  from  the  contractors.  ing  cer- 

14.  {_Inseri  conditions  as  to  foreman  being  kept  on  the  *ifica*e8' 
premises,  and  power  to  discMrge  workmen,  p,  328.] 

15.  [Insert  provision  as  to  materials  becoming  the  im- 
mediate  property  of  Corporation,  See  pp.  306, 321, 335, 343.] 

16.  [Insert  power  to  take  possessimi  of  tcarks  on  failure 
of  cantractors  to  carry  out  cmitract.  See  pp.  307, 325,  335, 
345,  395,  396.] 

17.  [Insert  clause  referring  differences  to  arhitratian, 
see  pp,  327,  328,  347 ;  or,  condition  as  to  the  architecVs 
derision  being  final,  seepp,  305,  331.] 

18.  Except  where  the  context  may  require  a  different  Interpreta- 
coustruction,  the  expression  **  Corporation  "  hereinbefore  *',*J?  *^^ 
used  shall  be  deemed  to  include  the  successors  of  the  ^j^^  ^^^' 
said  Corporation,  and  the  expression  "contractors"  shall  x  Aur 
he   deemed  to  include  the  executors  and  administra-  tractors.^"' 
tors  of  the  said  A.  B.  and  C.  D.  (/). 

In  witness,  &c. 


III. 

Short  Form  of  a  Contract  to  Build. 
{Suitable  for  small  works,) 

MEMORANDUM  OF  AN  AGREEMENT  made  this     short 

day  of Between  [employer^  of ,  in  the     ^oru. 

county  of ,  of  the  one  part,  and  A.  B.  and  C.  D.,   B^'i-MNa 

builders,  trading  as  A.  B.  &  Co.  of ,  in  the  county  of  ^^^^i 

(hereinafter  referred  to  as  the  contractors),  of  the  Parties. 

other  part.    Whereas  the  said  [employer']  is  about  to  Recitals, 
erect  a  [describe  building']  at  [describe  situation]  and  has 

instructed  Mr. y  architect  of (hereinafter  called 

the  architect),  to  prepare  drawings  and  a  specification  of 

(/)  By»'  59  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
&  covenant  and  a  contract  under  seal  extend  to  the  heirs  and  real 
estata,  as  if  they  were  expressed. 

p 
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SHORT     the  said .  And  whebeas  the  contractors  have  signi- 

poBM.     gg^  ^jjg  J  J.  willingness  to  execute  the  said in  accordance 

BUILDIHa  -  -^  -  -  -  .  -  -     _ 


COHTRACT. 


with  the  drawings  and  specification  hereunto  appended 
and  signed  by  the  contractors  and  the  architect,  and  the 

conditions  hereinafter  set  forth,  for  the  sum  of  

pounds  (£ )  :    NOW  IT   HAS  BEEN  AGREED 

between  the  said  parties  in  manner  following,  that  is  to 
say,— 
Agreement       ] .  The  said  contractors  engage  at  their  own  cost  to 

to  build,     commence  at  once  and  to  erect  and  build  the  said , 

situated  at ,  and  to  provide  and  employ  all  materials, 

which  are  to  be  of  the  best  description,  and  all  workman- 
ship, and  to  complete  the  same  finished  and  ready  for 
occupation,  and  conformably  to  the  drawings  and  specifi- 
cation  annexed,  and  under  the  direction  and  to  the 

satisfaction  of  the  architect  on  or  before  the day 

of . 

Failure  of       2.  Thb  Said  Contractors  agree  that  for  each  and  every 

builder  to  day  after  the day  of until  the  date  of  the 

complete     actual  Completion  of  the  work  and  its  reception  by  the 
J^*^***   architect  as  finished  in  eYery  particular  they  will  pay 

the  sum  of  £ per  diem,  and  such  payment  shall  be 

considered  as  liquidated  damages  and  not  as  a  fine,  and 
the  amount  thereof  may  be  deducted  by  the  said 
[employer']  from  any  monies  due  to  the  contractors  for 
the  aforesaid  work. 
Payments  8.  The  said  lemplot/er]  agrees  to  pay  to  the  said  con- 
to  be  made  tractors    the    above-mentioned    sum  of  pounds 

by  em-       (£ )^  i\^q  payment  to  be  made  to  them  in  instal- 

pi^O'er.  nients  in  the  manner  following  :  at  the  termination  of 
each  month  the  architect  shall  certify  in  writing  the 
amount  due  to  the  said  contractors  for  the  portion  of 
the  work  already  executed,  and  from  this  amount  there 

shall  be  deducted  [^sfate  what  part]  part,  and  such 

part  of  each  instalment  shall  be  retained  and  kept  in  hand 
by  the  said  [emplayer]  until  three  months  after  the  com- 
pletion of  the  said  work,  when,  should  the  architect 
certify  in  writing  that  all  the  work  has  been  done  in 
accordance  with  this  agreement  and  remains  in  good 
condition,  the  balance  shall  be  handed  over  to  the  said 
contractors ;  if  however  at  the  expiration  of  the  said  three 
months  it  should  appear  to  the  architect  that  any  of  the 
works  in  connection  with  this  agreement  are  faulty  or  in- 
complete, it  shall  be  competent  for  the  said  architect  to 
call  upon  the  contractors  to  make  good  the  same  within 
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days,  notwithstanding  any  certificate  preyiouriy     shobt 


i 


given,  and  in  default  thereof  he  may  cause  the  work  to     ^*^*^' 

'  be  properly  performed  by  any  other  contractor  or  work-  cohtract. 

'  men,  and  oeduct  the  cost  from  the  aforesaid  balance ;  and - 

if  such  balance  be  insufficient  the  contractors  will  pay 

sach  deficiency  on  demand. 

4.  All  materials  shall  become  the  property  of  the  said  Materials 
employer']  immediately  they  are  brought  upon  the  premises  ^  l»<»me 
ly  or  for  the  contractors.  ^ir 

5.  [Insert  here,  if  necesmry,  proviso  in  case  of  failure  Pfovigo  on 
ofbiiUder  to  carry  out  contract  Seejyp.  306, 325, 335, 345.]  failure  of 

6.  Lastly  it  is  agreed  that,  in  the  interpretation  of  builder  to 
ih\^  agreement,  or  as  touching  any  thing  to  be  done,  ^^*^^2«i!iJ* 
executid  or  performed  in  accordance  with  these  presents,  ^^*^  • 
or  as  touching  any  dispute  which  may  arise  between  the  ^.'^J*®*^^ 
said  parties,  the  decision  of  the  said  architect  shall  be  final  b^^a?. 
and  binding  on  both  parties,  and  may  be  made  a  rule  of 

any  Divifiion  of  Her  Majesty's  High  Court  of  Justice  (a). 

As  WITNESS,  &c. 


IV. 

CLAUSE  as  to  VAEIATIONS  not  extending  time  or 
altering  contract. 

,    "And  if  the  [employer']  or  the  said  architect  shall  in  Agreement 
writing  during  tne  progress  of  the  execution  of  the  afore-  j!***  T**""^ 
said  erections  and  works,  make,  or  cause  to  be  made,  any  o^gbi^ 
alterations  in  or  variations  from  the  original  plan  and  pUn  shall 
particulars  of  the  said  intended  building  heretofore  par-  not  give 
ticularly  mentioned,  either  by  adding  to,  or  diminishing  the  builder 
from  t/e  Bame,  or  by  any  other  dilerence  or  deviatioS  ^Z^' 
Iwbatsoeyer,  in  all  or  auy  part  or  parts  of  the  said  works  time,  or 
ite8pectiTely,BUch  alterations,  variations  or  deviations,  in,  alter  con- 
or  from  the  said  original  plan  or  particulars,  shall  not  in  *"^»  ^^• 
lay  wise  alter  the  consideration  to  be  paid  to  the  said 
[builder]  as  hereinafter  mentioned,  than  as  the  same  may 
vary  or  alter  the  quantum  of  materials  and  labour  usea 
irnd  expended  in  and  about  the  said  works,  nor  in  any 
vise  yaiy  or  alter  the  mode  hereinafter  fixed  and  agreed 
tpon  for  the  ascertaining  and  determining  the  quantum 
df  materials  and  labour  so  to  be  used  and  expended,  but 

(a)  See  forma  of  arbitration,  pp.  827,  828,  847. 

p  2 
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BUILDIMa 
CONTRACT. 


SHORT  such  altered  plans  and  particulars  shall  be  pursued  and 
FORM,  carried  into  execution,  and  the  respective  works  neces- 
sary or  required  to  be  done  for  that  purpose,  shall  be 
don.e  and  completed  by  the  said  [bmlderj  in  the  same  way 
and  manner,  and  within  the  same  time  (either  by  the 
employment  of  an  additional  number  of  workmen,  or 
sucn  other  mode,  as  shall  be  necessary  for  the  last- 
mentioned  purpose),  as  is  and  are  in  these  presents 
agreed  to  be  done,  performed,  and  executed,  according  to 
the  plans  and  particulars  now  made  and  mentioned  is 
aforesaid,  and  as  if  the. said  plans  and  particulars  so  to 
be  substituted  and  required  to  be  carried  into  execntkiQ 
by  the  said  lemployer^y  or  the  said  architect,  had  been 
originally  delivered  to  the  said  Ibuihier']  at  the  time  if 
executing  these  presents  "(«). 


V. 

PROVISO /or  the  forbearance  of  the  Penalty  to  be  incurrri 
by  not  completnig  the  Building  within  tfie  given  tm** 
if  in  the  meantime  it  be  destroyed  by  Accident. 

Waiver  of       "  PROVIDED  ALWAYS,  and  it  18  hereby  further  declared 

i>enaity  in  and  agreed,  by  and  between  the  said  parties  to  these 

^^/^t     presents,  that  in  case  it  shall  happen  that  the  saHJ 

acci  en  ,     mtcuded  building  shall  be  damaged,  burnt  down, 

destrojred  by  or  by  means  of  fire,  storm,  or  tempest, 

any  time  before  the  same  shall  be  completely  nnisb 

and  fit  for  the  habitation  then,  and  in  such  case, 

penalty  to  be  incurred  for  not  finishing  the  said  buil^ 

on  or  before  the  said  day  of ,  sh^l  not  b 

forfeited  or  become  payable  by  the  builder,  any  thin^ 
hereinbefore  contained  to  the  contrary  thereof  in  an? 
wise  notwithstanding,  but  no  such  accident  or  event  sb&il 
be  deemed  or  construed  to  effect  a  revocation,  annulmentj 
or  suspension,  of  the  contract  hereby  entered  into,  vitlj 
respect  to  the  erecting  and  completing  the  said  hoo^ 
and  works,  any  fhrther  or  otherwise  than  may  regard  li^ 
time  hereby  limited  for  completing  the  same/*' 

(a)  This  form  of  agreement  may  operate  somewhat  l^aixUj  against  t^ 
builder.  See  antCt  p.  123,  as  to  the  builder,  who  has  ent^ned  into  »i 
express  agreement,  not  being  excused,  although  completion  within  tia^ 
is  impossible. 


PRECEDENTS.  317 


VT.  A. 

CONTRACT  heiwem  Fmpht/er  and  Builder  (suifahU  to   buildincj 
Extensive  Work),  for  the  Erection  of  several  distinct  '^''^^'^ 
Buildings  described  in  separate  Specifications,     The  bxtensitb 
Contract  comprises  the  foUowing  documents  : — 1.  T/ie     works. 
Agreement     2.    The   General  Building  CnmHtions, 
8.  The  Specifications,    4.  The  Schedule  of  Prices  {a). 

AN   AGREEMENT   made    the    day    of   ,  Parties. 

Between  A.B.  and  C.  D.  of ,  in  the  county  of ,  Recitals. 

builders,  co-partners,  carrying  on  their  trade  or  business 
under  the  name  or  style  of  A.  B.  &  Co.  (hereinafter 
called  the  builders)  of  the  one  part,  and  [^employer']  of 

,  in  the  county  of ,  of  the  other  part. 

Whereas  the  builders  have  agreed  to  execute  certain 

works  at according  to  drawings  and  specifications 

prepared  by  Mr. ,  architect,  for  the  sum  of  £ , 

that  is  to  say  : — 

1.  For  the  erection  of described  in  Specifica- 
tion No.  1,  and  shown  on  the  drawings  therein  referred  to 

'  for  the  sum  of  £ . 

I      2.  For  the  erection  of and  certain  works 

described  in  Specification  No.  2,  and  shown  on  the  draw- 
ings therein  referred  to  for  the  sum  of  X—. 

3.  For  the  erection  of and  also described 

in  Specification  No.  3,  and  shown  on  the  drawings 
therem  referred  to  for  the  sum  of  £ . 

4.  For  the  erection  of as  described  in  Specifica- 
tion No.  4,  and  according  to  drawings  to  be  hereafter 

I  prepared,  for  the  sum  of  £ . 

Akd  whereas  certain  general  conditions  to  be  ob- 
'  senred  in  the  conduct  of  the  works,  and  a  schedule  of 
^  prices  (which  is  referred  to  in  the  7th  article  of  the  con- 
ditions), haye  also  been  prepared. 

And  whereas  the  drawings  referred  to  in  Specifica- 
tions 1,  2,  and  3,  and  copies  of  the  specifications,  con- 
!  ditions,  and  schedule  of  prices  hare  been  examined  and 
signed  by  the  builders  and  architect  previously  to  and 
I  with  reference  to  this  present  contract. 

NOW  IT  IS  HEREBY  AGREED  between  the  parties 
'  hereto  as  follows : — 


(a)  The  Bckedale  of  prices  must  be  based  apon,  and  cont^un  all  tbe 
items  in  the  biU  of  quantities. 
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BuiLDiKo       1,  The  builders,  in  consideration  of  the  soms  agreed 
^^ToR^^  to  be  paid  to  them  as  hereinafter  mentioned,  herebr 
KXTBK8IVK  agTec  with  [^emploj/er']  that  thej  the  builders  shall  and 
WORKS,    will  forthwith  proceed   to  execute   and  complete  the 
7  ~  work  and  all  things  necessary  or  proper  to  be  done  in 

to^W*"  and  about  the  same  in  a  thoroughly  sound,  substwitUL 
and  workmanlike  manner,  conformably  to  the  spedfica- 
tions,  drawings,  and  conditions,  and  to  the  intention 
which  may  be  reasonably  inferred  therefrom,  and  accord- 
ing to  such  further  instructions  and  such  explanatorr 
drawings  as  may  under  the  provisions  of  the  conditions 

be  given  and  provided  by or  other  the  architect  fcr 

the  time  being  of  the  said  [^employer'^  during  the  progress 
of  the  work,  and  under  the  inspection  and  to  the  endn 
satisfaction  of  such  architect ;  and  shall  and  will,  od  <^ 
before  the  days  named  in  the  3rd  article  of  the  condi- 
tions, or  on  or  before  such  further  day  as  may  under  t^". 
provision  of  the  conditions  be  fixed  for  the  completion  c' 
the  wort,  deliver  up  the  work  comprised  in  eadi  spedS- 
cation,  in  a  complete,  sound,  perfect,  and  clean  state  aLi 
condition  in  every  respect ;  and  shall  and  will  obeerr-v 
perform,  abide  by,  and  submit  to  all  and  singular  \k 
obligations,  provisions,  and  regulations  in  the  spedfict- 
tions  and  conditions  i-espectively  contained  or  from  tk 
same  respectively  to  be  reasonably  and  fairly  inferred. 
Builders  2-  ^^  ^^c  builders  shall  and  will  forthwith  insert 
will  insure,  and  keep  insured,  during  the  continuance  of  tbe 
contract,  from  loss  or  damage  by  fire,  in  such  puHk 
insurance  office  or  offices,  in  London  or  Westminster, 
the  said  [employer]  shall  approve,  the  works  indnded 

Specification  No.  1,  in  such  sum  as  the  said or  t 

architect  for  the  time  being  may  from  time  to  tim 

direct ;  and  shall  and  will  in  like  manner  insure  as-. 

keep  insured  during  the  continuance  of  the  contract 

works  included  in  Specification  No.  2,  in  such  sum  a^ 

the  said  architect  may  from  time  to  time  direct ;  aLd 

shall  and  will  in  like  manner  insure  and  keep  insured 

during  the  continuance  of  the  contract  the  works  ifr 

eluded  in  Specifications  Nos.  8  and  4  respectively,  in  saci^ 

snms  as  the  said  architect  may  from  time  to  time  direct 

Agreement      3.  And,  in  consideration  "of  the  several   agreement 

^\  ^"^  to     ^^^^  contained  by  and  on  the  part  of  the  buildersi,  tld 

pay^inBtal.  ^^^^  [^employer']  doth  hereby  promise  and  agree  to  taJ 

mento  of     with  the  bullders,  that  if  the  builders  shall  well  a£J 

contract     truly  perform  and  observe  all  the  several  sUpnlatioa 

price.  * 
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aad  conditions  herein  contained  or  referred  to  on  their  building 
part  to  be  performed  according  to  the  trne  intent  and  contract 
meaning  of  these  presents,  then   the   said  {^employer^  extbn^ivk 
shall  and  will  pajnnto  the  builders  the  soms  herein-     works. 

before  mentioned  by  the  instalments  at  the  times  and  in 

manner  mentioned  in  the  conditions  subject  to  such 
deductions  (if  any)  in  respect  of  sums  and  quantities  as 
in  the  specification  or  conditions  are  mentioned. 

4.  And    it    is    hereby    further    agreed    and    DE-  Sums 

CLARED  that  the  sums  hereby  agreed  to  be  paid  to  the  ^^^° 
builders  shall  be  considered  and  accepted  by  them  as  a  ^^ep{^4 
full  compensation  for  executing    and    completing  the  as  fall 
whole  of  the  works  described  in  the  specifications  and  compensa- 
shown  on  the  drawings,  and  all  other  works,  matters,  *ion- 
and  things,  necessary  to  complete  the  same,  and  to  bo 
fairly  inferred  from  the  said  drawings  or  specifications, 
whether  the  same  are  therein  expressly  shown  and  men- 
tioned or  not,  and  that  no  charge  or  demand  shall  be 
made  or  allowed  under  any  pretence  whatsoever  for  any 
materials  that  may  hare  been  rejected  nor  for  making 
good  any  work  that  may  be  found  defective  or  imperfect. 

5.  And  the  builders  do  hereby  further  agree  with  the  Altera- 
said  [^employer']  that  they  the  builders  shall  and  will  tions, 
make  all  such  alterations  and  additions  to  or  omissions  omiMions,^ 
and  deviations  from  the  drawings  and  specifications  in  tiins.^^"^" 
completing  the  works  as  shall  from  time  to  time  be 
required  or  directed  and  sanctioned  in  writing  by  the 
said  [employer']  or  the  architect  for  the  time  being^as  pro- 
yidea  in  the  conditions,  and  at  or  for  the  prices  specified 
in  the  aforesaid  schedule  of  prices,  and  every  such  addi- 
tion, alteration,  or  deviation,  shall  be  subject  to  like 
agreements  with  respect  to  materials,  workmanship,  and 
otherwise,  as  are  herein  contained  with  respect  to  the 
work  already  specified  as  aforesaid,  and  as  if  such  addi- 
tion, alteration,  or  deviation  had  formed  part  of  and 
been  shown  and  specified  in  the  drawings  and  specifica- 
tions* and  that  no  such  alteration,  addition,  omission,  or 
deviation  as  aforesaid,  shall  alter  or  afiect  the  provi- 
sions, agreements,  and  conditions  herein  contained  or 
referred  to  otherwise  than  as  necessarily  consequent  on 
such  alteration,  addition,  omission,  or  deviation  respec- 
tively. 

In  witness,  &c. 
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VI.  B. 

GENERAL  CONDITIONS  OF  CONTRACT  (a). 

{Forming  part  of  the  preceding  agretmeni.) 

BuiLDiKo       1.  The    expression  "the  architect,"  used  in  these 
CONTRACT  conditions,  or  m  the  agreement,  specifications,  schedule  of 
prices,  or  drawings,  shall  mean  ithe  present  architect]  or 


FOR 

WORKS,    other  the  architect  for  the  time  being  of  [employer'], 

2.  The  contract  sum   is  to  include  all  and  erery 

^rTeto*  ^xp^n^e  necessary  for  the  completion  of  the  work  as 
fnciude  all  described  in  the  specifications  and  shown  on  the  drawings 
expenses,  or  to  be  reasonably  inferred  therefrom,  except  such 
portions  as  are  specidly  mentioned  to  be  left  incomplete. 
Architect  The  architect  is  to  furnish  for  the  use  of  the  builder 
to  furnish  dctail-drawings  of  such  portions  of  the  work  as  shall 
other         require  further  explanation. 

drawings,  ^'  ^^®  ^ox\i  \&  to  be  commenced  immediately  upon 
y.  ,  .  order  eiven  by  the  architect  to  the  builders,  and  is  to  be 
each  speci-  carri^a  on  and  completed  in  every  respect  to  the  satis- 
fication  to  faction  of  the  architect  as  to  the  works  comprised  in 

be  com-      Specification  No.  1,  on  or  before  the day  of ; 

P^**^  ^y    as  to  the  works  comprised  in  Specification  No.  2,  on  or 

*     ^™**  before  the day  of ;  as  to  the  works  comprised 

in  Specification  No.  3,  on  or  before  the day  of , 

and  a»to  the  works  comprised  in  Specification  No.  4,  on 
or  before  such   reasonable  time  as  shall  be  hereafter 
In  default  appointed  by  the  architect.    And  in  the  event  of  the 
builder  to  work  not  being  so  completed  on  the  days  hereby  respec- 
^2^  as    ^^^^^y  ^^®^  ^^*^  ^^^  completion,  or  in  case  of  an  extension 
liquidated  ^^  ^^°^®  under  any  provision  contained  in  these  conditions^ 
damages     then  withiu  such  further  time  as  shall  under  such  altered 
for  each      circumstances  be  allowed  for  the  completion  of  the  work, 
week.         ^Y\Q  builders  shall  forfeit  and  pay  to  the  said  [employer] 
for  each  and  every  week  succeeding  the  respective  dates 
hereby  fixed  upon  for  such  completion  until  the  work  is 
so  completed  the  sum  of  £ ,  and  a  rateable  propor- 
tion of  £ for  any  part  of  a  week,  unless  the  said 

[employer],  on  a  consideration  of  any  circumstances 
which  may  have  arisen,  shall  determine  to  remit  snch 
payment  or  payments  or  any  part  thereof.    And  snch 

(a)  See  also  the  general  building  conditions  at  p.  332,  and  p.  341. 
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sum  or  soms  of  money  to  be  so  forfeited  and  paid  shall  not  building 
be  considered  and  taken  as  a  penalty  or  penalties,  but  ^^^^^^ 
as  ascertained  and  liquidated  aamages  owing  from  the  sxtsnsh'e 
builders  to  the  said  [employer^  (without  prejudice,  how-     works. 
ever,  to  any  of  the  conditions  herein  contained).    And  „       . 
in  case  the  builders  shall  be  required  to  do  any  addi-  ^^  time?'^ 
tional  work  or  works  not  at  present  contemplated,  they 
shall  be  allowed  an  extension  of  time  for  completion  in 

the  proportion  of  one  week  for  every  £ worth  of 

work.    The  builders  are  to  keep  the  work  in  repair  for  Bailden  to 
twelve  months  after  its  coippletion.  i^eep  work 

4  (ft).  Fbom  the  commencement  to  the  completion  of  *°  rei^i''- 
every  part  of  the  work  the  same  and  all  materials  and  ^^^.*?^ 
things  upon  or  near  the  premises,  whether  placed  on  the  JJ^ecome 
works  or  not,  shall  be  deemed  to  be  and  shall  become  property  of 
the  property  of  the  said  [employer^  but  he  shall  not  employer, 
be  responsible,  chai*ged,  or  chargeable  for  anything  lost, 
stolen,  damaged,  or  destroyed,  or  removed  from  the 
building,  or  that  shall  fail  in  any  way  whatever  ;  and 
the  care  of  the  same  and  everything  connected  therewith 
or  appertaining  thereto  shall  be  with  the  builders,  who 
shall  protect  and  preserve  entire  and  uninjurM  the  whole 
of  the  said  work  and  materials  ;  and  if  any  injury  or 
disfigurement  shall  be  done  thereto  by  fire  or  by  the 
inclemency  of  the  weather,  or  by  accident  of  any  descrip- 
tion, or  by  the  workmen  employed,  or  by  any  other  means 
whatsoever,  then,  and  in  every  such  case,  the  builder 
shall  completely  repair  or  replace  the  same,  as  the  case 
may  be,  at  their  own  cost,  so  that  on  the  completion  of 
the  work  every  part  thereof  may  be  perfect  and  in  a 
clean  state. 

5.  Every  part  of  the  work  shall  be  executed  as  directed  Workman- 
by  the  specifications,  and  in  the  most  sound  workmanlike  "^'^"^^ 
and  substantial  manner,  and  all  materials  used  in  the  ^^  ^'  "' 
construction  of  the  building  shall  be  new  and  the  best  of 

their  respective  kind,  except  where  otherwise  distinctly 
directed  or  allowed  in  and  by  the  specifications. 

6.  The  drawings  and  specifications  shall  be   taken  Drawing? 
together  to  explain  each  other  according  to  their  true  and  fpeci- 
intent  and  meaning,  and  if  anything  shall  have  been  ?^^'J^"^  ^ 
omitted,  either  in  the  specifications  or  drawings,  which  together  to 
shall  be  reasonably  inferred  therefrom,  as  necessary  for  explain 
the  proper  completion  of  any  part  or  parts  of  the  work,  each  other, 
the  builders  shall  provide  materials  and  labour  for  the 

(h)  See  other  forms,  pp.  306,  835,  343. 
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BuiLDiHo  game  at  their  own  cost,  as  if  it  had  been  more  particularly 

coHTRACT  described  or  shown,  and  shall  supply  whatever  may  be 

MmwBivB  required  to  complete  the  whole  in  a  workmanlike  manner. 

WORKS.    If  the  builders  consider  that  any  detail-drawing  furnished 

— to  them  by  the  architect  shows  work  exceeding  in  value 

deti^       the  work  shown  on  or  to  be  reasonably  inferred  ftx)m  the 
dnwiiigs    contract  plans  and  specifications,  they  are  at  once  to 
contaiii      retum  the  said  detail-drawing  to  the  architect  with  a 
^H  ®*:     request  that  he  will  reconsider  it.    And  if  the  detail- 
Talue°^etc.  ^Jra^^g  ^^^^  ^^^  be  so  returned  before  the  commence- 
ment of  the  work  shown  thereon,  the  builders  shall  not 
be  entitled  to  any  extra  allowance  in  respect  of  any 
such  excess. 
Altera-  7.  No  alterations,  additions,  or  omissions  shall  be  made 

tionij,  without  an  order  in  writing  signed  by  the  architect,  and 
additions,  g^^^j^  alterations,  additions,  or  omissions  so  ordered  shall 
4sionA.  ^^^  invalidate  the  contract,  but  the  value  of  the  said 
alterations,  additions,  or  omissions  shall  be  ascertained 
and  added  to,  or  deducted  from,  the  amount  of  the 
contract,  as  the  case  may  be,  in  accordance,  as  far  as 
practicable,  with  the  sch^ule  of  prices  annexed  to  the 
contract,  such  prices  being  the  value  of  the  several  works 
complete,  and  to  include  all  superintendence,  labour,  and 
materials  of  the  several  kinds  as  described  in  the  specifi- 
cations, and  all  carriage,  delivery,  fixing,  and  use  of  all 
scaffolding,  tools,  plant,  that  may  be  necessary,  or  ordered, 
and  all  maintenance,  risks,  and  contingencies,  and  eveiy 
other  incidental  expense.  I^  however,  any  addition  or 
alteration  so  ordered  shall  involve  extra  cost,  the  builders 
are  not  to  proceed  to  execute  any  of  such  additions  or 
alterations,  unless  and  until  he  shall  have  received  an 

order  in  writing  under  the  hand  of (c),  being  upon 

Pormfor     Form  A    annexed  to  the  contract,  and  without  such 

extra  work,  order  the  builders  will  not  be  paid  for  such  additions  or 

Form  for    alterations.  All  accounts  for  day-work  shall  be  delivered 

accoantB  of  fco  the  architect  or  clerk  of  the  works  on  Form  B  an- 

day-work.  ugjed  (^  the  contract,  not  later  than  Tuesday  in  every 

week,  and  shall  be  verified  to  the  satisfaction  of  the 

architect  within  seven  days  after  such  delivery,  and  unless 

so  delivered  and  verified,  no  such  accounts  will  be 

entertained. 

Builder  8.  Thb  builders  shall  not  (unless  with  the  previoas 

(c)  Fill  in  here  whether  bj  employer  or  by  architect;  and  see  as  to 
this,  aiUe  p.  303,  note  (c). 
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consent  in  Trriting  of (d) ),  assign  over  or  underlet   building 

the  contract  for  the  execution  of  the  work  or  any  part  cobtract 
thereof,  nor  let  out  any  part  of  the  work  as  taskwork  to       '^* 
journeymen  or  taskmasters.  works. 

9.  The  builders  are  to  provide  all  necessary  scaffolding 

and  plant,  erected  in  the  most  approved  manner,  so  that  °^*  ^ 
the  work  can  at  all  times  be  completely  examined  by  ^l^\c^ 
the  architect  or  clerk  of  the  works.  Scaff  idin 

10.  The  architect  is  to  be  at  liberty  to  direct  the       ?     ^' 
builders  to  execute  any  part  or  parts  of  the  work  before  ^ly  ^i!^t 
any  other  part  or  parts  thereof,  and  he  is  to  have  autho-  part  of 
rity  to  judge  of  the  manner  of  executing  every  part  of  work  to  be 
the  work,  and  of  the  quality  of  the  materials  used  or  ^lo^^^^^ore 
intended  to  be  used  therein.    The  architect  shall  also  ^*'  P*"^' 
have  power  to  order  the  removal  of  any  part  or  parts  of  ^^^^ 
the  works  which  may  appear  to  him  to  be  of  an  improper  movai'of 
description,  and  any  materials  which  he  shall  decide  to  improper 
be  of  improper  quality  or  unfit  for  the  work,  whereupon  ^ork,  &c. 
the  builaers  shall  remove  such  part  or  parts  of  the  work 

and  reinstate  the  same  to  the  satisfaction  of  the  architect, 
and  shall  remove  all  sach  materials  from  the  ground  (e), 

11.  No  materials,  scaffolding,  or  other  thing,  will  be  No  mate- 
allowed  to  be  removed  from  the  ground  unless  an  order  i^ais,  kc 
in  writing  to  that  effect  be  given  by  the  architect.  ^  ^1[®" 

12.  The  architect  shall  have  fdll  power  to  require  the  '^^^   ' 
builders  immediately  to  dismiwany  wortoan,  watetman,  ^^^l^ 
doorkeeper,  or  other  servant  of  the  builders  who  shall  in  dismissal 
the  opinion  of  the  architect  misconduct  himself,  or  who  of  work- 
in  the  architect's  opinion  is  incompetent,  and  the  builders  ^^^»  ^^' 
shall  forthwith  complv  with  such  requirements. 

18.  The  builders  shall  keep  a  foreman  in  each  depart-  Builders  lo 
ment  of  the  work  to  whom  directions  may  be  given  by  keep 
the  architect  or  clerk  of  the  works,  and  which  foreman  foremen, 
shall  superintend  the  workmen  in  bis  respective  depart- 
ment. 

14.  The  builders  or  their  foreman  shall  always  attend  Attend- 
at  the  building,  except  when  required  at  the  office  of  the  <^ce  at 
architect.  building. 

15.  The  builders  shall  pay  the  workmen  employed  on  Payment 
the  works  or  at  the  building  and  not  elsewhere.  at  building. 

16.  The  builders  are  to  suspend  the  work  during  frost  Suspension 
or  inclement  weather  upon  receiving  a  notice  in  writing  of  work 

((I)  Fill  in  wbether  by  employer  or  architect 
{e)  See  other  forms,  anUf  p.  810  and  post,  p.  SSS,  proyiding  that  in 
cue  of  non-compliance  architect  may  do  so  at  cost  of  builders. 
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BviLDiKo  to  that  effect  irom  the  architect,  bnt  the  time  daring 
ooHTRACT  xvhich  the  work  shall  be  bo  fiUBpended,  shall  be  added  to 
•J^-T,.,  the  time  withia  which  the  work  ifl  contracted  to  be 

XXXBff  81  >  B  1     1.     J 

woBKs.    compieteo. 

— : 17.  In  case  the  architect  or  the  clerk  of  the  works 

^!^°^^     shall  have  given  notice  to  the  builders  that  any  part  of 

'   . '    the  work  mnst  be  inspected  previous  to  the  same  being 

of  work  ^"  covered  or  hidden,  the  builders  shall  give  twenty-four 

before        hours*  notice  in  writing  to  the  architect  before  any  such 

ooTercd  in.  work  shall  be  covered  or  hidden,  and  in  case  any  work 

shall  be  so  covered  or  hidden  without  written  authority 

from  the  architect^  the  builders  may  be  required  to  uncover 

the  same  at  their  own  expense. 

Builders  to      18.  The  buiidcrs  Bhall  provide  proper  day  and  night 

provide      watchmen  and  doorkeepers^  whose  wages  shall  be  borne 

watchmen,  ^^  ^^.^  ^^  ^^  builders. 

—remove       ^^'  l^u^iNQ  the  progress  of  the  work,  or  at  the  com- 

rubbish,      pletion   thereof,  the  builders   must  remove  ft'om   the 

building,  as  may  be  from  time  to  time  directed  by  the 

architect,  all  soil,  rubbish  and  other  matters  not  required 

to  be  retained  by  the  said  lemployer']. 

CopioB  of        ^^'  T^^  architect  shall  famish  copies  of  the  specifica- 

specifica-    tious  and  contract*drawings  for  the  use  of  the  builders  (/}. 

tions,  &c.    The  detail-drawings,  when  provided  by  the  architect,. 

Detail-       will  be  kept  at  the  building,  where  the  Guilders  may 

tobT^rt  ^Py  ^^  ^^^^^  ^^  them,  and  they  are  not  to  be  removed 

at  build^    ^^^  *'^®  office  at  the  works. 

ing.  21.  The   builders  shall  be  entitled  to  be  paid   as 

Payments    follows : — [£80]  per  cent,  upon  the  amount  of  work 
to  be  made  executed  and  materials  delivered  on  the  ground  to  the 
to  builders,  Batisfactlon  of  the  architect,  and  the  balance  of  [£20] 
per  cent,  on  such  amount  shall  be  reserved  for  subse- 
uuent  payment  in  manner  hereinafter  mentioned  until 

the  sum  so  reserved  shall  be  £ ,  after  which  time  the 

builders  shall  be  entitled  to  be  paid  for  the  full  amount 
of  the  work  executed  and  materials  delivered  to  the 
architect's  satisfaction.  At  the  end  of  six  months  after 
the  completion  of  the  whole  work  to  the  satisfaction  of 
the  architect,  the  builders  shall  be  entitled  to  be  paid 
one-half  of  the  sum  so  reserved  as  aforesaid,  and  at  the 
end  of  twelve  months  after  the  completion  of  the  work 
as  aforesaid  the  builders  shall  be  entitled  to  be  paid  the 
residue  of  such  reserved  sum  (subject  to  the  work  being 

(/)  If  there  is  any  arrangement  as  to  the  cost  state  it  here. 
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in  the  judgment  of  the  architect  in  a  satisfactory  state  Bvisanm 
at  those  periods  respectively)  (g).  .  contract 

22.  No  payments  as  aforesaid  shall  be  made  io  the  jxrmwivB 
bnilders  except  on  the  certificate  of  the  architect  in     works. 

writing,  and  no  payment  shall  be  made  to  the  builders  of '— 

a  snm  less  than  £ .  -^^J  "^^ 

23.  Detailed  bills  or  accounts  of  work  done  and  i^  writing, 
materials  delivered,  priced  in  conformity  with  the  schedule  and  not  Ie4 
of  prices  annexed  to  the  contract  (so  far  as  snch  schedule  tban,  &c. 
may  be  applicable),  shall  from  time  to  time  be  prepared  Accounts 
by  the  bnilders  and  delivered  to  the  architect  seven  days  o'  ^°*» 
at  least  previously  to  any  sum  being  required  to  be  paid  Jj^^j^g^ 
to  the  builders.      And  thereupon  the  architect  shall  previoas  to 
certify  in  writing  to  the  said  [employer'\  the  sum  to  which  payments. 
the  builders  are  entitled   under   Article  21  of   these 
conditions.      The    architect  shall  likewise   certify    in  Certificate 
writing  the  state  of  the  work  at  the  end  of  six  months  on  comple- 
and  twelve  months  respectively  after  its  completion,  with  ^^^* 

a  view  to  the  builders  receiving  the  sums  mentioned  as 
payable  at  those  periods  respectively.    Any  refusal  of  Qaestion 
the  architect  to  certify  the  matters  aforesaid,  or  any  «» to  <»'- 
question  which  may  arise  on  such  certificate  or  with  Jj^^t?  ^e 
reference  to  the  tight  of  the  builders  to  the  same,  shall  ference."  " 
be  deemed  a  difference  to  be  referred  under  Article  30, 
if  either  party  so  desire. 

24.  The  payments  made  from  time  to  time  to  the  Progress 
bnilders  during  the  progress  of  the  work  shall  be  held  certificate 
to  be  payments  generally  on  account  of  the  contaraot  ?^J.^  ?^' 
sum,  and  the  certificates  of  the  architect  on  which  such  goal  settle- 
payments  are  based  shall  be  held  to  have  been  given  ment. 
only  for  the  purpose  of  fixing  the  sums  to  be  so  paid 

and  shall  not  in  any  way  prejudice  the  said  [employer^ 
in  the  final  settlement  of  account,  in  case  it  should  appear 
that  too  much  had  been  paid  to  the  builders  during  the 
progress  of  the  work. 

25  {KS,  If  the  builders  shall  become  insolvent,  or  be  Power  of 
declarea  bankrupt,  or  shall  from  any  other  cause,  in  the  employer 
judgment  of  the  architect,  be  unable  to  carry  on  the  J^^™^' 
work,  or  if  they  shall  make  default  in  the  due  perform-  ^^  i^' 
ance  of  the  agreement,  or  of  all  or  any  of  these  con-  case  of 
ditions  or  in  duly  proceeding  with  the  work,  and  the  <iefault  by 
architect  shall  give  notice  in  writing  of  such  delay,  ^^^^e™* 
neglect,  or  default  to  the  builders  specifying  the  same, 

{g)  Se«  also  pp.  304,  311,  318,  324,  845. 

(A)  See  other  forms,  pp.  307,  335,  345,  395,  396. 
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BurLDiHo  and  the  builders  shall  not  fur  a  period  of  seven  days 

coHTRACT  ^fj^p  g^Q^j  notice  proceed  satisfactorily  in  accordance 

xrreiraiYB  therewith,  then  the  said  [^employer}  shall,  on  the  written 

WORKS,    certificate  of  the  architect  of  the  fact  of  such  delay, 

' —  neglect,  or  default,  and  of  the  builders'  failure  to  comply 

with  such  notice,  have  full  power  and  authority  to 

terminate   the  contract  by  written  notice  under  the 

hand  of  the  said  iBmployer'],  and  thereupon  all  sums  of 

m6ney  that  may  be  due  to  the  builders,  together  with  all 

materials,  goods,  chattels,  and  efiects,  then  lying  in,  upon, 

or  about  the  buildings  shall  become  forfeited  to  the  said 

[^emplot/er^,  and  may  be  employed  or  sold  and  disposed  of 

as  he  may  direct,  and  the  said  [^emphyerl  shall  ha?e  fiill 

power  and  authority  to  employ  any  person  or  persons  to 

complete  the  whole  or  any  part  of  the  work,  or  to  enter 

into  any  new  contract  or  contracts  for  the  completion  of 

the  same  or  any  part  thereof,  without  prejudice,  however, 

to  any  remedy  which  he  may  have  against  the  builders 

for  breach  of  contract. 

Builders  to     26.  The  builders  shall  deliver  up  the  whole  of  the 

deliver  ap   work  Comprised  in  each  specification  complete  on  or 

rfete  et^   ^^^^^  ^^^  <i*y8  named  in  Article  3  of  these  conditions : 

on  day     '  ^^  ^^  <^^6  o^  &^  extension  of  time  under  any  provision 

named.       contained  in  these  conditions,  then  within  such  further 

time  as  shall  under  such  altered  circumstances  be  allowed 

for  the  completion  of  the  work,  in  a  perfect  state,  with 

all  scafPolding,  surplus  materials,  rubbish,  etc,  cleared 

away  and  removed. 

Provision        27.  In  case  of  any  delay  in  the  execution  of  the  work 

in  case  of    caused  by  a  general  strike,  combination,  or  lock-out  of 

strikes,  etc.  artificers  or  workmen  employed  in  any  of  the  building 

trades  in ,  or  of  workmen  in  the  provinces  employed 

in  the  preparation  or  manufacture  of  materials  intended 
for  the  work,  the  builders  shall  be  allowed  such  further 
time  for  the  execution  of  the  contract  as  shall  be  ap- 
pointed and  certified  to  in  writing  by  the  architect  at 
the  time  of  such  extension  of  time  being  granted,  but  no 
such  further  time  shall  be  allowed  unless  the  said  certi- 
ficate is  then  obtained. 
Power  to        28.  The  said  lemplot/et-']  shall  have  full  power  at  any 
suspend      time,  and  from  time  to  time,  to  suspend  the  execution  of 
any  por-     the  work,  or  any  portion  of  the  work,  or  to  determine 
whoi<s'of    ^^®  contract  altogether ;  but  if  such  susp'^nsion,  or  deter- 
the  work,   minatiou  shall  not  have  been  occasioner  by  the  default 
or  to  deter-  of  the  builders,  they  shall  be  entitled  to  receive  such 
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reasonable  and  iast  compensation  for  any  loss  which  they   building 

-  CONTHACT 


FOR 


may  thereby  sustain  as  the  architect  may  deem  just,  and 

shall  certify  to  in  writing,  or  the  amount  of  such  com-  jxtensivb 

pensation  may,  at  the  option  of  both,  or  either  of  the     wobks. 

parties  hereto,  be  settled  and  determined  by  arbitration  ~: 

in  manner  hereinafter  mentioned.  tr^t.*^°^" 

29.  The  said  [employer^  shall  at  all  times  have  access  „    j'^ 
to  the  building  and  works,  and  shall  have  full  power  at  to^hav©^ 
any  time  to  execute  other  works  contemporaneously  with  access  to 
the  work  under  the  contract.    The  builders  shall  give  building, 
reasonable  facilities  for  such  purpose,  so,  nevertheless,  J^^  ^^^ 
that  the  work  be  not  impeded.  oth^^^ 

30.  It  any  dispute  or  difference  shall  arise  between  works, 
the  said  ^employer'],  or  his  architect,  and  the  builders,  Arbitra- 
with  respect  to  any  matter  or  thing  arising  out  of,  or  tion 

in  any  wise  relating  to,  the  contract,  and  not  bv  these  c^^«- 
conditions  expressly  agreed  to  be  determined  hj  the 
architect,  then  such  difference  or  dispute  shall,  imme- 
diately after  it  has  arisen,  be  referred  to  the  final  deter- 
mination and  award  of  two  competent  persons  as  arbitra- 
tors, one  of  whom  shall  be  chosen  by  the  said  [employer]^ 
and  the  other  by  the  builders,  and  of  an  umpire,  to  be 
named  by  the  two  arbitrators,  and  the  award  of  the  arbi- 
trators, or  of  their  umpire,  if  they  disagree,  shall  be  final 
and  conclusive,  as  to  the  matters  referred  to  them,  so  as 
such  award  be  made  in  writing  under  their  or  his  hands 
or  hand«  and  ready  to  be  delivered  to  the  said  [employer^ 

and  the  builders,  within  calendar  month    after 

such  reference  or  before  such  enlarged  day,  not  exceeding 
twelve  calendar  months  from  the  tmie  of  such  reference, 
as  the  arbitrators  or  their  umpire  shall  by  writing,  under 
their  or  his  hands  or  hand,  from  time  to  time  appoint. 
The  costs  and  charges  attending  such  reference  ^11  be 
in  the  discretion  of  the  arbitrators  or  their  umpire,  and 
shall  be  paid  as  they,  or  he,  by  their  or  his  award  shall 
direct^  and  the  submission  and  the  award  following 
thereupon  may  be  made  a  rule  of  any  Division  of  Her 
Hajes^s  High  Court  of  Justice  upon  the  application 
of  either  of  theparties  hereto  {%). 

The  general  conditions  contained  in  this 

and  the preceding  sheets  (each  being 

initialed),  are  those  which  are  referred 

(0  See  other  arbitration  dansos,  pp.  828,  847;  and  see  forms, 
ppu  805  and  381,  making  i  he  architect's  decision  final  in  caae  of  diaputes. 
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BuiLDnia 

CONTRACT 

FOR 

IZTBHSIYE 

WORKS. 


to  in  the  Contract  entered  into  between 
of  the  one  part,  and of  the 


other  part,  and  dated 

Date 

Signatures 


(*). 


ARBITRA- 

TIOV 

CLAUSE. 


Tir. 

Another  Form  of  Arh'iratum  Clause. 

1.  If  any  dispute  or  difference  should  arise  or  happen 
between  the  said  parties  touching  of  concerning  the 
said  buildings  and  works  or  any  of  thdm  hereby  iagreed 
to  be  built,  done,  and  executed  as  ^aforesaid,  or  touch- 
ing or  concerning  any  other  matter  or  thing  whaterer 
relating  to  the  work  hereby  contracted  to  be  done, 
or  in  respect  of  any  such  additional  or  extra  work, 
deductions,  deviations,  or  alterations  made  in,  to,  or 
from  the  said  works,  or  any  part  of  them  as  aforesaid, 
or  touching  and  concerning  the  meaning  or  intention 
of  the  specifications,  or  of  this  agreement,  or  of  any 
part  thereof,  or  of  any  plans,  drawings,  instructions 
or  directions  referred  to  in  the  said  speciiications 
or  contract,  or  which  may  be  furnished  or  given 
during  the  progress  of  the  works,  or  touching  or  eoncem- 
ing  any  certificate,  order,  or  award  which  may  Wave  been 
made  by  the  architect,  then  such  dispute  or  difference  or 
such  other  matters,  as  aforesaid,  shall  be  left  to  the  de- 
termination and  award  of  three  indifierent  persons,  one 
to  be  named  by  the  said  builder,  another  by  the  said 
employer,  and  the  third  to  be  chosen  by  the  said  two 

persons  so  to  be  named  by  the  parties  hereto  within 

days  after  notice  of  such  dispute  or  difference  or  other 
matters  as  aforesaid. 

2.  The  directions,  decisions,  admeasurements,  valua- 
tions, certificates,  orders,  and  awards  of  the  said  three 
parties  so  to  be  chosen,  or  any  two  of  them,  shall  be  final 
and  binding  upon  the  said  parties  to  this  agreement 
respectively ;  and  each  of  them,  the  said  parties,  doth 
hereby  agree  with  the  other  to  obey,  perform,  stand  by, 
and  keep  the  award  and  determination  of  the  said  three 

(k)  The  Bpecifications  and  drawing?,  etc.,  will  akohavea  memorandttm 
to  tlus  effect. 
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parties  so  to  be  chosen,  or  of  any  two  of  them,  touching  arbitra- 
the  matters  and  things  so  to  be  referred  to  them  as  ''^^^ 
aforesaid,  so  as  the  same  determination  be  made  in 
writing  under  the  hands  of  such  arbitrators,  or  any  two 
of  them,  within calendar  months  next  after  such  re- 
ference, or  before  such  enlarged  time,  &c.,  &c.  \_see  p,  327]. 
And  any  submission  to  arbitration  made  in  pursuance  of 
the  aboTe  agreement  shall,  at  the  option  and  expense  of 
either  of  the  said  parties  requiring  the  same,  be  made  a 
rule  of  any  Division  of  Her  Majesty's  High  Court  of 
Justice  ;  and  the  costs  of  the  said  reference  and  arbitra- 
tion shall  be  in  the  discretion  of  the  said  arbitrators  or 
any  two  of  them,  and  shall  be  paid  and  satisfied  as 
directed  by  their  order  or  award. 


yiii.  A. 

CONTRACT  Wider  seal  hetween  a  Corporation  and  a  building 
Builder  for  the  erection  of  extensive  ivories  after  receipt  ^^^"^^^^ 
of  a  Tender,     The  Contract  comprises  the  folhwijig  ^^j^^^^j^^j^ 
documents: — ^A.  The  Agreement.  B.  The  1st  Schedule^    works). 

The    General    Building    Conditions,]    C.  The  2nd • 

Schedule,  The  Specification,  D.  The  Srd  Schedule, 
The  Bills  of  Quantities  (a).  E.  The  Flans,  Elevations, 
Sections,  and  draicings  {h),  {Notes  to  2nd  and  Zrd 
Schedules,) 


AN    AGREEMENT    made    the  day    of 

Between  A.  B.  of ,  in  the  county  of 


Parties. 


-,  hereinafter 


and  in  the  several  schedules  hereto  referred  to  as  the 

Contractor  (c)  of  the  one  part,  and  the ,  hereinafter 

and  in  the  said  several  schedules  hereto  referred  to  as 

the  said  Corporation,  of  the  other  part.     Whereas  the  Recital. 

said   Corporation,  being  about  to  execute  the  several 


(a)  See  note,  p.  81 7. 

(6)  The  author  is  indebted  to  Mr.  W.  6.  Bryan,  C.E.,  for  this  form 
of  contract,  which  he  has  inserted  with  some  alterations.  Althoagh 
this  contract  is  made  after  the  receipt  of  a  tender  from  the  contractor, 
it  is,  of  course  with  slight  alterations,  equally  applicable  to  a  contract 
where  no  tender  has  been  made. 

(<r)  "Contractor"  is  used  in  this  agreement  and  the  general 
conditions.  If  there  are  more  than  one  the  plural  must  be  substituted 
thnmghout. 
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BUILDING  works  mentioned,  enumerated,  or  referred  to   in  the 

coHTRACT  specification  contained  in  the  second  schedule  hereto, 

(BXTSK8IV1  ^^^^  caused  drawings,  plans,  and  sections  of  the  said 

worm),    intended  works  to  h^  prepared  by  their  architect,  and 

such  drawings,  plans,  and  sections  are  contained  on 

sheets   of  paper  numbered  respectively  ,  and  are 

signed  by  the  contractor  and  the  said  architect,   and 
deposited  with  the  said  architect  for  the  use  and  inspec- 
tion of  the  said  several  parties  hereto,  and  the  said  Cor- 
]X)ration  have  given  notice  by  advertisement  expressinjif 
the  nature  and  purpose  of  this  contract,  and  have  received 
from  the  contractor  a  tender  to  execute  the  said  several 
works  at  the  prices  stated  in  the  schedule  of  prices 
contained  in  the  third  schedule  hereto,  which  tender  the 
Witness,     paid  Corporation  have  accepted:  NOW  THESE  PRE- 
SENTS WITNESS  that  in  consideration  of  the  monies 
hereinafler  covenanted  to  be  paid  to  the  Contractor, 
he  the  said  A.  B.  doth  hereby  for  himself,  his  heirs, 
executors,  and  administrators,  covenant  and  agree  with 
the  said  Corporation  and  their  successors  in   manner 
Contractor  following,  that  is  to  say,  that  he,  the  said  contractor,  bis 
^ees  to     executors  or  administrators,  will  forthwith,  perform  and 
cording^to   <5xecute  in  a  good  and  workmanlike  manner,  and  to  the 
drawings,    satisfaction  of  the  architect,  all  and  every  the  works 
general       described,  mentioned,  enumerated,  or  referred  to  in  the 
conditions,  drawings  and  in  the  specification  or  in  any  or  either  of 
^m1  and   t^^®™>  ^°^  fi^ch  other  works  in  connection  therewith  or 
schedule  of  incidental  thereto  as  shall  be  ordered  by  the  architect, 
prices,  &c.  and  find  and  provide  and  be  at  the  expense  of  all 
materials,  labour,  tools,  carriage,  and  other  matters  and 
things  mentioned  or  referred  to  in  the  drawings  and 
specification  or  in  any  or  either  of  them  at  or  for  the 
several  prices  or  sums  set  forth  in  the  said  third  schedule 
hereto,  and  shall  and  will  execute  and  complete  the  whole 
of  the  works  in  a  good,  substantial,  and  workmanlike 
manner  according  to  the  drawings  and  also  according  to 
the  general  conditions  and  the  specification  respectively 
contained  in  the  first  and  second  schedules  hereto,  within 
the  time  and  subject  to  the  payments  for  non-completion 
within  such  time  set  forth  in  the  said  general  condi- 
Corpora-     tions.    And  the    said  Corporation  doth    liereby,  for 
tion  will     itself  and  successors,  covenant  and  agree  with  the  said 
architect's  contractor,  his  executors  and  administrators,  that  during 
certificate,  the  progress  and  on  the  completion  of  the  works  to  the 
&c  satisfaction  of  the  architect  the  said  Corporation  shall 
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and  will  from  time  to  time,  on  receiving  the  certificate   buildiko 
in  writing  of  the  architect,  pay  the  said  contractor,   cohtract 
his   executors  or    administrators,    according   to    sach  J^^^^ 
certificate  in  writing  for  the  works  at  and  according  to    wobks). 

the   prices  stated  in  the  said  third  schedule  hereto, 

in    manner    and    according  to  the   terms  stated  and 
contained  in  the  general  conditions  contained  in  the  said 
first  schedule  hereto.     And  it   is  hereby  declared  and  Meaning  of 
agreed  that  in  the  construction  of  this  contract  and  of  *erms 
the  general  conditions  and  specification  and  schedule  of  "^^' 
prices  resiDectively  contained  in  the  three  several  schedules 
hereto,  the  words  "  the  works  "  shall  mean  all  the  works 
shown  upon  the  drawings  or  mentioned  in  the  specifica- 
tion ;  the  words  "  the  contract "  shall  mean  and  include 
this  contract  and  the  several  schedules  hereto,  and  also 
the  drawings  ;  the  words  "  the  specification  "  shall  mean 
the  specification  contained  in  the  said  second  schedule 
hereto  ;  the  words  **  the  drawings  "  shall  mean  the  plans, 
sections,  and  elevations  of  the  works  already  prepared  by 
the  architect,  and  any  detail  or  explanatory  drawings  to 
be  from  time  to  time  furnished  by  him  ;  and  the  words 
"  the  architect "  shall  mean  the  architect  for  the  time 
being  of  the  said  Corporation.    And  Lastly  (d),  it  is  Reference 
hereby  declared  and  agreed  by  and  between  the  parties  of  disputes, 
hereto  that  in  case  any  dispute  or  difference  shall  arise  ^^^^ 
between  the  said  Corporation  or  their  successors  or  the  ^'hose^- 
architect,  and  the  said  contractor  or  his  executors  orcuionisto 
administrators  concerning  the  works,  or  the  execution  be  final, 
thereof,  or  the  meaning  of  these  presents,  or  the  drawings 
or  the  general  conditions,  specification,  and  schedule  of 
prices  respectively  contained  in  the  first,  second,  and  third 
schedules  hereto,  or  any  of  them,  or  any  part  or  parts 
thereof  respectively,  the  matters  of  every  such  dispute 

shall  be  referred  to  and  decided  by  ,  the  present 

architect  and  surveyor  of  the  said  Corporation,  or  other 
the  architect  for  the  time  being  of  the  said  Corporation, 
whose  decision  shall  in  every  case  be  final  and  binding  upon 
the  said  parties  hereto,  their  respective  successors,  heirs, 
executors  and  administrators,  without  any  reliefer  remedy 
in  respect  thereof  in  any  court  of  law  or  equity,  and  the 
present  submission  to  reference  shall  and  may  be  made  a 
role  of  any  Division  of  Uer  Majesty's  High  Court  of 
Justice  on  the  application  of  either  of  the  parties 
hereto,  their  or  his  respective  successors,  heirs,  executors, 

(d)  See  fonDB  of  reference  to  arbitnition,  pp.  327,  328,  347. 
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BuiLDiKo  or  administrators,  pursuant  to  the  statute  in  that  case 
coKTRACT  roade.    In  Witubss  whereof  the  said  A.  B.  hath  here- 

[ixraravB  ^^*^  affixed  Ids  hand  and  seal,  and  the  said have 

works),    hereunto  affixed  their  corporate  seal  the  day  and  year 

first  before  written. 

Signed,  sealed  and  delivered  by 
the  above  mentioned 
the  presence  of 


by) 

4 


Passed  under  the  corporate  seal ) 
of  the  said in  the  presence  / 


of 


VIII.  B. 
THE  FIRST  SCHEDULE. 


BUILDING  General  Conditions  {a). 

CONDITIOKS 

TO  {Forming  part  of  the  preceding  agreement,) 

PRSCEDINa 

poRM.  1.  All  the  works  shown  upon  the  drawings,  or  men- 
^7~rT~r  tioned  in  the  specification  belonging  hereto,  are  to  be 
exwutcdto  executed  under  the  direction  and  to  the  full  satisfaction 
satisfaction  of  the  architect,  and  to  be  carried  out  in  strict  accordance 
of  arcM-  with  the  drawings  and  specification, 
tect.  2.  The  specification  and  drawings  are  to  be  couBtrued 

Construe-  according  to  their  fiill  intent,  meaning,  and  spirit,  when 
BT^ifica-  ^^^^^  either  separately  or  together, 
tiwaand  3-  Th^  drawings  and  specification  taken  conjointly, 
drawings,  shall  be  deemed  to  explain  each  other,  and  be  descriptive  of 
Provision  the  neccssary  works  to  be  performed  under  the  contract ; 
in  case  of  but  should  there  be  any  discrepancy  or  disagreement 
discre-  between  the  drawings  and  specification,  or  between  the 
^^^^.  figuring  on  the  drawings  and  the  scale,  or  between  the 
ment  larger  and  smaller  scale  drawings,  or  between  the  de- 
between  scriptive  writing  on  the  drawings  and  the  colouring,  the 
drawings  'VTording  of  the  specification  shall  take  precedence  in  all 
fi^tio^^^  cases,  the  figuring  on  the  drawings  shall  be  taken  in 
and  other  preference  to  the  scale,  the  detail  or  larger  scale  drawings 
matters,  shall  be  followed  in  preference  to  the  smaller  scale 
drawings,  and  the  descriptive  writing  in  preference  to  the 
colouring ;  and  should  there  be  anything  shown  on  the 
drawings,  and  not  described  in  the  specification,  or  the 

(a)  See  also  the  General  Building  Conditions  at  p.  320,  and  at  p.  341. 
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converse  thereof,  the  work  shall  be  fully  executed  and   buildinq 
carried  out,  as  if  drawn,  shown,  or  described  in  both.         conditions 

4.  The  contractor  shall  provide,  fix,  and  maintain  at  prkoediko 
his  own  risk  and  cost,  nntil  the  satisfactory  completion  of     form. 
this  contract,  proper  and  sufficient  hoarding,  barricades,  r*- — : — 
and  fencing,  in  and  about  the  works.  ^^  provide 

5.  The  contractor  shall  find  and  provide,  and  be  at  the  hoarding, 
expense  of,  all  bricks,  stone,  lime,  cement,   concrete,  —all  ma- 
timber,   ironwork,   and  all  other-  materials  whatsoever  terials, 
necessary  for  the  proper  execution  of  the  works  ;  and  shall  labour, 
find  and  provide,  and  be  at  the  expense  of,  all  labour  and  f^i^jng  J^c 
workmanship  of  every  necessary  kind;  and  shall  provide  all  ° 
ficaffolding,  tools,  and  tackling  whatsoever  necessary  and 
sufficient,  and  that  can,  shall,  or  may  be  required  to  be 

used  and  done,  in  and  about  the  erection  of  the  said 
works,  and  bear  the  cost  of  carriage  of  materials  and  all 
other  things. 

6.  It  shall  be  in  the  power  of  the  architect  to  judge  of  Right  of 
the  quality  of  the  materials,  and  to  examine  the  same  on  architect  to 
the  site  of  the  works,  or  elsewhere,  and  to  reject  any  part  ^^^^-  j 
thereof,  whether  in  or  out  of  the  works,  which  he  may  jjjferior  or 
consider  inferior  or  unfit ;  and  the  contractor,  within  unfit. 
forty-eight  hours  after  notice  in  writing  from  the  archi- 
tect so  to  do,  shall  remove  from  the  ground  all  materials 

which  may  be  considered  inferior  or  unfit,  and  in  case  of 
noncompliance  the  architect  may  cause  the  same  to  be 
removed  away  to  any  place,  and  the  cost  of  such  removal 
shall  be  deducted  n:om  the  next  or  any  other  payment 
due  to  the  contractor. 

7.  Should  any  part  of  the  works  be  executed  which  is  Unsound, 
not  in  accordance  with  the  drawings  and  specification,  or  etc.,  work 
which  is  considered  by  the  architect  to  be  unsound,  un-  *<>  ^  ^' 
workmanlike,  or  insufficient  for  the  purposes  intended,  "^°^®^- 
the  contractor  shall  immediately  remove,  alter,  and  rectify 

such  work  to  the  satisfaction  of  the  architect ;  and  in  case 
the  contractor  shall,  after  forty-eight  hours*  notice  in 
writing  from  the  architect,  refuse  or  delay  to  so  remove, 
alter,  and  rectify  such  work  to  the  satisfaction  of  the 
architect,  the  architect  shall  have  power  to  cause  the  same 
to  be  removed,  altered  and  rectified  by  other  persons,  and 
the  cost  thereof  shall  be  deducted  from  the  next  or  any 
other  payment  due  to  the  contractor  (b). 

8.  No  deviation  or  alteration  from  the  drawings  and  Deviations 
specification  shall  be  made,  without  the  written  authority  JF  ^^^^ 

(b)  See  other  forms,  p.  323. 
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BuiLDTKQ  of  the  architect  (e)y  and  any  such  deviation  made  without 
covDiTiovB  gQch  authority  will  subject  the  contractor  to  the  cost  of 
removing  and  re-executing  the  work  so  improperly 
executed ;  but  should  it  be  deemed  expedient  or  necessary 
by  the  architect  to  make  any  alterations,  additions,  or 
omissions  in  or  to»  or  to  increase,  diminish,  or  alter  the 
form  and  dimensions  of,  any  part  of  the  works,  at  any 
time  during  the  progress  of  the  same,  he  shall  have  fall 
power  and  liberty  to  make  such  alterations,  additions, 
or  omissions,  without  in  any  way  affecting  or  vitiating 
the  contract ;  and  the  contractor  shall,  in  pursuance  of 
any  orders  in  writing  from  the  architect,  make  such 
alterations,  additions,  or  omissions,  or  vary  and  alter  the 
form  and  dimensions  of  any  part  of  the  works  as  he  may 
direct ;  and  the  difference  of  expense  occasioned  thereby, 
to  be  fixed  and  determined  by  the  schedule  of  prices 
contained  in  the  third  schedule  nereto,  upon  the  measure- 
ment of  the  architect,  shall  be  added  to  or  deducted 
from  the  amount  otherwise  to  be  payable  under  the 
contract  as  the  case  may  be ;  and  in  case  any  veork  is 
required  to  be  executed  by  such  orders  in  writing  from 
the  architect  as  aforesaid  for  which  no  price  is  fixed  in 
the  schedale  of  prices,  the  value  thereof  shall  be  settled 
and  determined  by  the  architect :  Provided  always  that 
no  claim  fw  any  extra  work  will  be  allowed  or  paid 
unless  written  orders  from  the  architect  for  the  execution 
thereof  be  produced,  and  unless  the  claim  be  made  in 

writing   to  the  architect  within  days  from  the 

completion  of  such  extra  work. 
Measure-        9.  All  measurements  shall  be  made  by  the  architect, 
mente.        and  be  subject  to  his  decision  and  determination  ;  all 
voids  shall  be  deducted,  and  all  measurements  taken  nett, 
and  strictly  in  accordance  with  geometric  rules,  whatever 
be  the  nature  of  the  work,  any  local,  or  trade,  or  other 
custom  or  usage  to  the  contraiy  notwithstanding. 
Contractor      10.  The  contractor,  either  personally  or  by  an  agent 
or  agent  to  (July  qualified  to  act  for  him  in  any  and  every  respect, 
uMn^the     ^^^^^  ^  continually  present  upon  the  works,  and  attend 
works.        when  required,  either  at  the  office  of  the  architect,  or  at 
the  place  where  the  work  is  to  be  performed,  to  receive 
orders,  and  to  give  the  necessary  directions  to  the  work-' 
men,  without  making  any  charge  for  the  same. 

11.  The  architect  shall  have  full  power  to  dismiss  or 

(c)  See  note,  ante,  p.  308,  as  to  requiring  the  written  order  of  the 
employer  only  for  extra  work. 
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dischai^e  from  the  work  any  foreman  or  foremen,  work-   building 
man  or  workmen,  for  incompetence  or  misconduct,  and  cohditioks 
the  contractor  shall  not  replace  the  same  without  the  prjcsdino 
permission  of  the  architect.  form. 

12.  The  contractor  shall  not  sub-let  or  sub-contract  >. .  - 
any  part  of  the  work,  without  the  authority  and  consent  ^^y  jig. 
in  writing  of  the  architect.  charge  any 

13.  All  materials  which  may  be  brought  and  placed  workmen, 
upon  or  near  the  site  of  the  works,  or  any  of  them,  by  or  No  snb- 
for  the  contractor,  and  whether  placed  in  the  works  or  contract. 
not,  if  they  are  intended  for  the  purpose  of  carrying  Building 
on  the  works,  shall  immediately  become  the  property  of  ™**^^* 
the  Corporation,  and  be  deemed  as  part  of  the  works  on  J^e  p^™** 
account  of  which  money  has  been  paid  by  the  said  Cor-  perty  of 
poration  to  the  contractor,  and  shaJl  be  considered  to  be  corporation 
under  the  sole  control  and  disposition  of  the  architect,  J*'*»«° 
and  the  Corporation  shall  be  entitled  to  have  the  same  ^^^the 
used  and  applied  in  or  towards  the  completion  of  the  works,  bat 
works,  but  nevertheless  the  contractor  shall  be  liable  for,  contractor 
and  pay  the  costs  and  expenses  of  any  loss  or  damage  ^  ^  ^^^^^ 
that  may  occur  to  such  materials  from  weather  or  theft,  f^*^^ 
or  by  any  means  whatsoever,  during  such  time  as  the      ' 
works  remain  incomplete,  and  until  the  same  shall  have 

been  delivered  over  in  a  finished  and  complete  state  to 
the  said  Corporation  {d), 

14.  (e)  If  at  any  time  in  the  judgment  of  the  architect  Power  to 
the  contractor  is  unnecessarily  delaying  the  commence-  coT>ojation 
ment  of   the  work,  or  after  its  commencement  is  not  ^^^jq^ 
performing  the  same  in  a  proper  manner,  or  is  guilty  of  of  the 
neelect,  default,  or  delay  m  the  execution  of  the  work,  works  in 
either  by  not  procuring  the  necessary  supply  of  materials,  certain 

or  using  unsuitable  or  unsatisfactory  materials,  or  not  ^J^^^* 
progressing  with  sufficient  expedition,  or  not  conforming  complete 
to  the  fullest  extent  to  the  orders  and  directions  from  the  same 
time  to  time  given  by  the  architect;  and  if  after  one  ^t  the 
week's  notice  in  ^Titing  from  the  architect  given  to  the  fj^^^^^^.^^ 
contractor,  or  left  for  him  at  the  works,  apprising  him  tractor.* 
of  the  existence  of  any  neglect,  default,  or  delay,  as  afore- 
said,  the  contractor  shall  have  failed  to  rectify  and  amend 
the  same,  and  shall  still  be  proceeding  in  an  unsatis- 
factory manner  ;  or  in  case  he  shall  become  insolvent,  or 
be  declared  bankrupt,  or  from  any  other  cause  be  unable 
or  shall  ful  duly  to  carry  on  the  work,  the  said  Corpora- 

(d)  See  other  forms,  pp.  S06,  321,  343. 

(«)  See  other  forms,  pp.  307,  325,  345,  395,  396. 


336  PRECEDENTS. 


BUILDING   tion  shall  have  power,  by  notice  in  writing  from  their 

coKDiTioKs (y-)^  forthwith  to  discharge  the  contractor,  and  take 

pRKCKDi  0  ^^^  works  out  of  his  hand,  and  may  take  possession  of 
FORM.     ^^^  works  so  far  executed  by  the  contractor,  and  may 

seize,  retain,  use,  and  dispose  of  all  such  horses,  carts, 

materials,  engines,  work-tools,  implements,  scaffolding, 
plant,  and  ai)paratus  of  every  description,  as  the  con- 
tractor may  have  upon  the  works  at  the  time  of  his 
discharge,  and  may  employ,  or  contract  with  any  other 
person  or  persons  to  complete  the  works  as  they  may 
think  fit,  and  all  the  expenses  contingent  upon  such 
proceeding  shall  be  borne  by  the  contractor,  or  his 
trustee  or   trustees,   assignee  or  assignees,   who  shall 
likewise  forfeit  all  monies  which  may  be  in  the  hands  of 
the  said  Corporation  as  a  percentage  on  works  previously 
executed,  or  owing  by  them  to  the  contractor  from  any 
cause  or  for  any  reason  whatsoever  ;  and  the  contractor 
shall  pay  to  the  said  Corporation  all  such  money  as  shall 
have  been  required  to  defray  the  costs  incident  upon  such 
proceedings,  and  shall  indemnify  the  said  Corporation 
from  all  liabilities,  actions,  losses  and  damages,  in  any- 
wise in  relation  thereto. 
Contractor       15.  The  contractor  shall,  at  his  own  expense,  during 
to  provide   Sundays,  and  at  such  other  times  as  may  be  required, 
watchmen,  g^ap^Qy  ^^^  provide  proper  and  efficient  watchmen  and 
watching  to  prevent  any  damage  or  trespass    to  the 
works  or  the  adjoining  laud  or  buildings,  and  shall  also, 
during  the  nights,  provide  proper  Qud  sufficient  fires, 
lights,  and  watithmen,  and  will  be  and  be  held  responsible 
for  any  accident  or  damage  which  may  arise  from  neglect 
thereof,  or  from  insufficient  or  inefficient  arrangements  in 
the  above  respects, 
—to  make       16.  The  contractor  shall,  at  his  own  expense,  make 
provision    such  provision  for  the  accommodation  and  protection  of 
for  foot-     foot-passengers,  and  of  the  owners  and  occupiers  of  the 
^^ng    *   adjacent  houses  and  premises,  as  may  be  required,  in  the 
execution    form  of  bridge- ways,  guards,  and  fences,  and  shall  cause 
of  works,    as  little  inconvenience  and  interruption  to  the   street 
r'^bi^^f^^    traffic  as  possible,  and  will  be  held  responsible  for  the 
fitop^^^^of  consequences  of  any  stoppage  or  inten-uption  of  the 
traffic,  etc.  traffic  beyond  what  in  the  judgment  of  the  architect 

may  have  been  absolutely  necessary  and  unavoidable. 
^to  17.  The  contractor  shall,  at  his  own  expense,  properly 

shore  up     shore  up,  and  support,  to  the  satisfaction  of  the  architect, 

(/)  Fill  in  clerk  or  secretary,  &c. ,  as  the  case  may  be. 
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all  baildingSy  walk,  vaults,  cellars,  ovens,  areas,  railings,  buildino 
dstems,  trenches,  sewers,  drains,  water  and  gas  and  other  conditioks 
pipes,  as  may  be,  or  may  be  likely  to  be,  aflPected,  en-  p^jcEDnia 
daneered,  or  disturbed  by  the  works,  and  which  may  be     pokm. 

in  the  line  thereof,  or  contiguous  to  thenL  

18.  The  contractor  shall  take  upon  him  and  bear  the  buildingB 
risk  of  executing  the  whole  and  every  part  of  the  works,  adjoining. 
according  to  the  drawings,  specification,  general  con-  Contractor 
ditions  and  directions  of  the  arcnitect,  and  shall  guarantee  r^k^of  ^"^ 
and  be  liable  for  the  soundness  and  stability  thereof,  and  executing 

shall  keep  the  same  in  repair  for  a  period  of calen-  works, 

dar  months  from  the  certified  completion  thereof;  and  and  keep 
the  contractor  shall  also  be  liable  for,  and  make  good,  all  j.^  ^P^. 
accident  or  damage,  whether  to  the  works,  or  to  thej?^^^^*^^ 
adjoining  buildings,  lands,  or  streets,  or  to  any  gas,  ^^^L 
water,  or  other  pipes,  which  may  be  intersected  or  inter-  ]^\^\^  f^j. 
fered  with  during  the  execution  of  such  works  (so  far  as  all  acci- 

any  damage  may  have  been  occasioned  thereby)  for dents,  &c. 

calendar  months  after  the  same  are  completed  and  delivered 
over  to  the  Corporation.  The  contractor  shall  take  up  and  and  shall 
relay  any  such  pii)es  which  it  may  be  necessaiy  to  re-  **^®  "P 
move  in  the  execution  of  the  contract  to  the  satisfaction  ^yn^es- 
of  the  ofEioer,  or  person  appointed  for  the  purpose  by  the  sary  pipes, 
Corporation  ;  and  also  shall  pay  any  charges  for  gas  or 
water  which  may  be  wasted.    The  contractor  so  soon  as  and  shall 
the  works  are  completed  as  herein  provided  shsJl,  at  his  reim)ve  all 
own  expense,  clear  away  and  remove  all  scaffolding,  ^^nJi"^' 
plant,  tools,  machinery,  utensils,  board,  fencing,  rubbish,  rubbish, 
and  any  unappropriated  materials  and  things  which  may  and  leave 
be  lying  about  the  works,  or  on  the  adjoining  lands  or  the  works 
streets,  and  shall  do  every  thing  necessary  to  finish  off  }^^***' 
the  works   in    the    most    complete  and  workmanlike  condition. 
jnauner  both  in  appearance  ana  effect,  and  shall  leave 
the  same  in  a  sound  and  satisfactory  condition  at  the 
expiration  of  the  period  herein  mentioned. 
llnaert  here  conditions  as  to  payment  of  contractor  {h),"]    Payments 
1 9.  The  whole  of  the  works  shall  be  completely  finished  to  con- 
aod  the  houses  fit  for  habitation  or  occupation  on  or  *"^<^*^''- 

before  the day  of now  next  ensuing,  and  if 

the  same  be  not  completed  as  afoi-esaid  on  or  before  that  Time  for 
day,  the  contractor  shall  be  liable  to  pay,  and  shall  forfeit  completion. 
and  pay  to  the  said  Corporation  the  sum  of  £ per 

(A)  See  clauses  21,  22,  23,  in  general  conditions,  p.  S24,  and  see 
pp.  804,  311,  818,  345. 

Q 
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BUILDING 

CONDTTIOVS 

TO 

PKKOIDIVO 

rORM. 

Forfeit  on 
failure  to 
complete. 

Extension 
of  time  on 
accoant  of 
weather, 
Mrike,  &c. 


week  as  and  for  ascertained  and  liquidated  damages,  and 
not  by  way  of  penalty,  for  every  week  which  may  elapse 

between  the  said day  of next  and  the  actual 

time  of  completion  of  the  works ;  and  the  sums  so 
forfeited  shall  be  deducted  from  the  next  payment  due  to 
the  contractor,  or  be  recovered  and  recoverable  from  the 
contractor  by  the  said  Corporation,  by  action  or  other- 
wise, but  any  delay  occasioned  by  unusual  severity  of 
weather,  flood,  or  general  strike  of  workmen,  shall  be 
allowed  for  by  such  extension  of  time  being  granted  to 
the  contractor  as  the  architect  shall  deem  proper,  and 
shall  specify  and  certify  in  writing  at  the  time  of  hia 
making  sucn  allowance,  but  not  otherwise. 

The  general  conditions  contained  in  this 

and   the  preceding  sheets  (each 

being  initialed)  are  those  referred  to  in 

the  contract  entered  into  between of 

the  one  part,  and of  the  other  part, 

and  dated («). 

Signature 
Date 


VIII.  C. 

THE  SECOND  SCHEDULE. 

SPECIFICATION  to  he  observed  hy  the  Contractor,  i 

constructing  and  completely  finishing and  Ap 

purtenances,  in . 

sicoHD        1.  The  contract  comprises  and  includes  all  the  worl 
80HJBDULB  rcquircd  in  the  formation,  erection,  construction  an< 

pRscKDiHo  conipfetion  of  ,  in  ,  in  the  county  of 

coviBAOT.  mentioned  and  enumerated  in  the  following  schedoli 

'  or  abstract ;  and  the  contractor  is  to  provide  and  be  a 

the  expense  of  all  materials  and  labour,  plant,  imple 
ments,  and  tools,  cartage,  water,  and  other  matters  ad 
things  of  every  description  necessary  for  the  due  am 

S roper  execution  of  the  works  in  accordance  with  th 
rawings,  general  conditions  and  this  specification. 

Iff  ere  follows  the  Specification  of  the  Work,2 

{{)  The  specification,  bill  of  quantities,  and  drawings  vill  hare 
simUar  memorandum  upon  them. 


PRECEDENTS.  839 


VIII.  D. 

THE  THIRD  SCHEDULE. 

BILL  OP  QUANTITIES  of  the  several  Works  required 
to  be  executed  m  the  construction  and  erection  of 

,  and  other  Wotks  shoum  upon  the  Drawings, 

described  in  the  Specification,  or  given  in  this  Bill  of 
Quantities, 

Date .  Architect. 

Note. — ^No  explanation  or  memorandnm  in  the  fol-     '^"^ 
lowing  quantities  is  intended,  or  is  to  be  considered,  to  ^°*^'^'" 
override  or  alter  the  terms  of  the  specification,  or  the  pRBoiDiwa 
character  or  nature  of  the  work  as  shown  upon  the  oont&aot. 
drawings. 

For  the  manner  of  executing  the  works  the  contractor 
is  referred  to  the  specification  and  general  conditions 
and  to  the  plans,  sections,  and  details  set  forth  on  the 
sheets  referred  to  in  the  specification,  and  as  may  be 
farther  ordered  from  time  to  time  by  the  architect. 

I  ffere  follow  other  notes  as  to  measuremmts,  etc.,  and  the 
prices.^ 


IX. 

CONTRACT  between  a  Contractor  and  a  Sub-Contractor     sub- 
for  Work  forming  part  of  the  original  contract.  oqntbaot. 

ARTICLES  OP  AGREEMENT  made,  &c..  Between, 
^c.  [Recite  original  contract  and  parties  to  the  Sams']. 

NOW  IT  IS  HEREBY  AGREED  AS  POLLOWS  :— 
!•  The    said  [sub-contractor]  will   within    the  time  Sub-con- 
stipulated  in  the  said  contract  of  the day  of ,  ^f*.^**^ 

execute  the  work  [insert  plumber's  or  carpenter's  ^^^y^^ 

icark,  jrCf  as  the  ease  may  be]  and  will  provide  all 
materials  for  the  same,  and  will  complete  such  work  in 
all  respects  in  aco(»rdanoe  with  the  plans  and  specifica- 
tions annexed  hereto  and  signed  by  the  said  [sub-con- 
tractor]. 

2.  The  said  [sub-contractor]  will  save  harmless  and  Under- 
keep  indemnifieci  the  said  [contractor]  from  and  against  taking  to 

Q  2 
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BUB-      all  loss,  costs,  damages,  claims,  demands  or  expenses  of 
ooHTEACT.  any  kind  whatsoever  which  may  be  sustained  by  tbe 
^  said  {contractor']  by  reason  of  any  delay  or  de&nlt,  or  any 


loflwer 


damages,     breach  of  this  contract,  on  the  part  of  the  said  [^u^- 

eontraciar']. 
Agreement  3.  If  the  Said  [sub-eonirocior']  shall  not  proceed  with 
that  con-  the  Said  work  in  accordance  with  this  agreement,  and  to 
c^*1cte*^  the  satisfaction  of  the  architect  or  surveyor  for  the  time 
^^n  ^  being  of  the  said  [employer'],  of  which  delay  or  default 
default  of  the  Said  architect  or  survevor  is  to  be  the  sole  judge,  it 
sub-con-  shall  be  lawful  for  the  said  {contractor]  upon  such  aelay 
*n!fr^*  or  default  to  employ  such  other  contractor  or  workmen, 
cover^  ^^^  ^  supply  all  such  materials,  as  may  be  necessary  ia 
expense      order  to  complete  the  said  work  in  accordance  with  the 

from  him.   gaid  agreement  of  the day  of ,  and  to  deduct 

the  cost,  and  all  other  expenses  in  any  way  caused  by 
such  delay  or  default,  from  the  amount  (if  any)  which 
shall  be  payable  to  the  said  [suh-contractor]  by  virtue  of 
this  agreement ;  and  in  the  event  of  that  amount  being 
insufficient  the  said  [suh-contracior]  will  pay  to  the  said 
[contractor]  any  deficiency,  and  all  costs  and  expenses 
attending  the  recovery  of  the  same  by  action  or  other- 
wise. 
Agreement  4.  The  Said  [contractor]  will  in  consideration  of  this 
*o  w        agreement  pay  to  the  said  [sub-contractor]  the  sum  of 

£ when  the  architect  or  surveyor  for  the  time  being 

of  the  said  [employer]  shall  have  certified  in  writing  that 

the  said work  has  been  finished  and  completed  to 

his  satisfaction  [or  ifisert  here  terms  if  by  instalments]. 

No  extras       5.  No  extrft-work  shall  be  charged  to  or  paid  for  by 

without      the  said  [contractor],  except  such  extra-work  as  may  be 

writing      ordered  by  the  said  [contrccctor]  in  writing,  but  such 

order  shall  not  operate  so  as  to  extend  the  time  beyond 

the day  of to  be  allowed  as  aforesaid  for  the 

completion  of  the  work  [or  insert  here  time  to  be  alhwedy 
at  the  rate  of,  AcJ] 
Penalty  for      6.  Thb   Said  [sub-controctor]  shall  pay  to   the  said 
delay.         [contractor]  the  sum  of  £ ,  as  liquidated  and  ascer- 
tained damages,  and  not  by  way  of  penalty,  per  day  for 

each  day  after  the day  of that  the  said 

work  shall  not  be  finished   or  complete,  until   com- 

Eiletion  as  aforesaid,  and  it  shall  be  lawful  for  the  said 
contracU)r]  to  retain  the  said  sums  out  of  any  monies 
payable  to  the  said  [sub-contractor]. 

As  WITNESS,  &c. 


contract 
price 
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X. 

HEADS  OF  CONDITIONS  OF  BUILDERS'        cosi>mo«s 

CONTRACTS.  o» 

BUILDERS* 

{Sanctioned  by  the  Royal  Iristiiute  of  British  Architects  (a).)  contbaots. 

1.  The  contractors  are  to  provide  everythiDg  of  eyery  /T"!    T 

.        ji_iji_'L  1.*  J  •  'i.     £'^  Contractors 

sort  and  kind  which  may  be  necessary  and  requisite  for  ^o  provide 
the  dae  and  proper  execution  of  the  several  works  in-  everything 
eluded  in  the  contract  according  to  the  true  intent  and  necessary 
meaning  of  the  drawings  and  specification  taken  together,  ^  «^««^*« 
which  are  to  be  signed  by  the  architect  and  the  con-  ^^  ™^ 
tractors,  whether  the  same  may  or  may  not  be  par- 
ticularly described  in  the  specification  or  shown  on  the 
drawings,  provided  that  the  same  are  reasonably  and 
obviou^y  to  be  inferred  there&om,  and  in  case  of  any 
discrepancy  between  the  drawings  and  the  specification, 
the  architect  is  to  decide  which  shall  be  followed. 

2.  The  contractors  are  to  confoim  in  all  respects  to  —to  con- 
the  provisions  and  regulations  of  the  Metropolis  Local  fjT*^ ,. 
Management  Act  and  the  Metropolis  Buildings  Act,  and  ^^  ^^  ^' 
to  the  regulations  and  by-laws  of  the  Metropolitan  Board 

of  Works  and  of  the  local  authorities,  and  they  are  to  give 
all  notices  re(][uired  by  the  said  Acts  to  be  given  to  any 
local  authorities,  and  to  pay  all  fees  payable  under  any  of 
the  said  Acts  to  any  such  authorities^  or  to  any  public 
officer  in  respect  of  the  works. 

3.  The  contractors  are  to  set  out  the  whole  of  the— to  set  out 
works,  and  during  the  progress  of  the  works  to  amend,  works,  Ac. 
on  the  requisition  of  the  architect,  any  errors  which  may 

arise  therein,  and  upon  request  are  to  provide  the  neces- 
sary appliances,  or  furnish  the  necessary  vouchers  to 
prove  that  the  several  materials  are  such  as  are  described. 
The  contractors  are  to  provide  all  plant,  labour   and  t*^  P'°' 
materials,  which  may  be  necessary  and  requisite  for  the  J^^®  °^^' 
works  ;  all  materials  and  workmanship  being  the  best  of       ' 
their  respective  kinds  ;  and  the  contractors  are  to  leave 
the  works  in  all  respects  clean  and  perfect  at  the  com- 
pletion thereof. 

4.  Complete  copies  of  the  drawings  and  specification  Copies  of 
signed  by  the  architect  are  to  be  furnished  by  him  or  by  drawing?. 
the  measuring  surveyor  to  the  contractors  for  their  own 

(a)  The  marginal  notes  do  not  form  part  of  the  conditions  as  sanctioned 
ly  the  R.  I.  B.  A. 


842  PRECEDENTS. 


covj>movB  use,  and  the  same  or  copies  thereof  are  to  be  kept  on  the 
or       buildings  in  charge  of  a  competent  foreman,  who  is  to  be 
BuiLDEBfl'  constantly  kept  on  the  ^onnd  by  the  contractors,  and  to 
ooirTRACTs.  ^jjQjjj  instructions  can  be  given  by  the  architect.    The 
Foreman,    contractors  are.  not  to  sublet  the  works,  or  any  part 
No  sub-      thereof,  without  the  consent  in  writing  of  the  architect, 
contracts.        &•  Thb  architect  is  to  have  at  all  times  access  to  the 
Architect    works,  which  are  to  be  entirely  under  his  control.    He 
to  have       may  require  the  contractors  to  dismiss  any  person  in  the 
•«»«  ^     contractor's  employ  upon  the  works  who  may  be  incom- 
power        pefc^iit  or  misconduct  himself,  and  the  contractors  are 
to  dismiss   lorthwith  to  Comply  with  such  requirement 
workmen.       6.  Thb  contractors  are  not  to  vary  or  deviate  from 
Variations  the  drawings  or  specification,  or  execute  any  extra  work 
and  devia-  of  any  kind  whatsoever,  unless  the  same  be  required  to 
tions.         comply  with  any  of  the  provisions  of  any  of  the  Acts 
of   Parliament,  regulations    or    by-laws    hereinbefore 
mentioned,  or  unless  upon  the  authority  of  the  architect^ 
to  be  Buflficiently  shown  by  any  order  in  writing,  or  by 
any  plan  or   drawing  expressly  given  and  signed  or 
initialed  by  him  as  an  extra  or  variation,  or  by  any 
subsequent  written  approval  signed  or  initialed  by  him. 
Day-work,  jn  cases  of  day  work,  all  vouchers  for  the  same  are  to 
be  delivered  to  the  architect  or  clerk  of  the  works,  at 
latest  during  the  week  following  that  in  which  the  work 
may  have  been  done,  and  only  such  day  work  is  to  be 
allowed  for,  as  such,  as  may  have  been  authorized  by  the 
architect  to  be  so  done,  unless  the  work  cannot  from  its 
character  be  properly  measured  and  valued. 
Measure-        7.  Any  authority  given    by  the  architect  for    any 
Sterations  alteration  or  addition  in  or  to  the  works  is  not  to  vitiate 
and  addi-    the  contract,  but  all  additions,  omissions  or  variations, 
tions.         made  in  carrying  out  the  works  for  which  a  price  may 
not    have    been    previously  agreed    upon,  are    to    be 
measured  and  valued,  and  certified  for  by  the  architect, 
and   added  to   or   deducted   from   the  amount  of  the 
contract,  as  the  case  may  be,  according  to  the  schedule 
of  prices  annexed,  or  where  the  same  may  not  apply  at 
fair  measure  and  value. 

to  b^^t  ^'  ^^^  ^^''^  ^^^  materials  brought  and  left  upon  the 
^jmpioy^r,  ^  ground  by  the  contractors,  or  by  their  order,  for  the 
purpose  of  forming  part  of  the  works,  are  to  be  con- 
sidered to  be  the  property  of  the  employer,  when 
payment  shall  have  oeen  made  of  the  amount  of  any 
certificate  in  which  the  value  thereof  shall  be  included. 
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and  in  snch  case  ihe  same  are  not  to  be  removed  or  taken  oofditioks 
away  by  the  contractors,  or  any  other  person,  without       ©t 
the  special  licence'  and  consent  of  the  architect ;  bnt  the  »^^J*J>**8* 
employer  is  not  to  be  in  any  way  answerable  for  any  loss  ^'^^^^'' 
or  damage  which  may  happen  to,  or  in  respect  or,  any  — ^rho  ia 
sacb  work  or  materials  either  by  the  same  being  lost  or  not  liable 
stolen,  or  injured  by  weather  or  otherwise  {a),  forio88,&c. 

9.  The  architect  is  to  have  full  power  to  require  the  Removal  of 
removal  from  the  premises  of  all  materials  which  in  his  ^^  ™**^' 
opinion  are  not  in  accordance  with  the  specification,  and,  "* 

in  case  of  default,  the  employer  is  to  be  at  liberty  to 
employ  other  persons  to  remove  the  same  without  being 
answerable  or  accountable  for  any  loss  or  damage  that 
may  arise  or  happen  to  such  materials ;  and  the 
architect  ia  also  to  have  full  power  to  require  other 

S roper  materials  to  be  substituted.;  and,  in  case  of 
efanlt,  the  employer  may  cause  the  same  to  be  supplied, 
and  all  costs  which  may  attend  such  removal  and  substi- 
tntion  are  to  be  borne  oy  the  contractors. 

10.  Should  any  of  the  works  be,  in  the  opinion  of  ^-«xecu- 
the    architect,  executed   with    improper    materials    or  ^^^^^  ^^"^ 
defective  workmanship,  the  contractors  are,  when  re-  ^^^  ' 
quired  by  the  architect,  during  the  progress  of  the  work, 
forthwith  to  re-execute  the  same,  and  to  substitute  proper 
materials  and  workmanship,  and,  in  case  of  default  of  the 
contractors  in  so  doing  within   a  reasonable  time,  the 
architect  is  to  have  full  power  to  employ  other  persons 
tore-execute  the  work,  and  the  cost  thereof  is  to  be  borne 

by  the  contractors. 

11.  Ajsn  defects,  shrinkage  and  other  faults,  which  Defects 

may  appear  within months  from  the  completion  of  *^*«r^™" 

the  building,  and  arising  out  of  defective  or  improper  ^  *^*^"" 
materials  or  workmanship,  are,  upon  the  direction  of  the 
architect,  to  be  amended  and  made  good  b^  the  con- 
tractors at  their  own  cost,  unless  the  architect   shall 
decide  that  they  ought  to  be  paid  for  the  same,  and,  in 

case  of  de&ult,  the  employer  may  recover  from  the 
contractors  the  cost  of  making  good  the  works. 

12.  The  contractors  are  to  insure  the  building  against  Insniunce 
loss  or  damage  by  fire  in  an  oflBce  to  be  approved,  in  the  ?*  ^^^^^' 
joint  names  of  the  employer  and  contractors,  for  half  "*^ 
the   value  of  the  works  executed,   until   it  shall  be 
covered  in,  and  thenceforth  until  completion  in  three- 

(a)  See  other  fonuB,  pp.  806,  821,  385. 
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ooNDiTioHs  fourths  of  the    amount  of  such  value,  and   are,  upon 

OF       request,  to  produce  to  the  architect  the  policies  and  the 

BuiLDBRs*  receipts  for  the   premiums  for    such  insurance.     All 

'^"^'^-  inonfes,  received  Snder  any  such  policiea.  are  to  be 

applied  in  or  towards  the  rebuilding  or  reparation  of  the 

works  destroyed  or  injured.     In  case  of  neglect  the 

employer  is  to  be  at  liberty  to  insure  and  d^uct  the 

amount  of  the  premiums  paid  from  any  monies  payable 

to  the  contractors. 

Contnwtors      13.  Thb    building,  from  the  commencement  of  the 

inluri^'^     works  to  the  completion  of  the  same,  is  to  be  under  the 

^,  *         contractors'  charge  ;  they  are  to  be  held  responsible  for, 

and  to  make  good,  all  injuries,  damages  and  repairs, 

occasioned  or  rendered  necessary  to  the  same  by  fire  or 

causes  over  which  the  contractors  shall  have  control,  and 

they  are  to  hold  the  employer  harmless  from  any  claims  for 

injuries  to  persons  or  for  structural  damage  to  property 

happening  from  any  neglect,  default,  want  of  proper 

care  or  misconduct  on  the  part  of  the  contractors,  or  of 

anyone  in  their  employ,  during  the  execution  of  the 

works. 

Bmployer        ^4   j^^^  employer  is  at  all  times  to  have  free  access  to 

8WCM8  to     *'^®  works,  and  is  to  have  full  power  to  send  workmen 

vorkfl,  &c   upon  the  premises  to  execute  fittings  and  other  works 

not  included  in  the  contract,  for  whose  operations  the 

contractors  are  to  afford  every  reasonable  facility  during 

ordinary  working  hours,  provided  that  such  operation 

shall  be  carried  on  in  such  a  manner  as  not  to  impede 

the  progress  of  the  works  included  in  the  contract,  but 

the  contractors  are  not  to  be  responsible  for  any  damage 

which  may  happen  to  or  be  occasioned  by  any  such 

fittings  or  other  works. 

Time  of  15.  Thb  contractors  are  to  complete  the  whole  of  the 

completion,  y^orks  (except  painting  and  papering,  or  such  other 

works  as  the  architect  may  desire  to  delay),  within 

calendar  months  after  the  commencement  of  the  same, 
unless  the  works  be  delayed  by  reason  of  any  inclement 
weather,  or  causes  not  under  the  contractor's  control,  or 
in  case  of  combination  of  workmen,  or  strikes,  or  lock-out, 
affecting  any  of  the  building  trades,  for  which  due 
allowance  shall  be  made  by  the  architect,  and  then  the 
contractors  are  to  complete  the  works  within  such  time 
as  the  architect  shall  consider  to  be  reasonable,  and  shall 
from  time  to  time  in  writing  appoint,  and,  in  case  of 
default,   the  contractors  are  to  pay  or  allow  to    the 
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employer    as    and    by  way  of  liquidated  and  agreed  conditions 

damages,  the  snm  of  £ per  week  for  every  week       o» 

during  which  they  shall  be  so  in  default,  until  the  whole  ^^^^^^ 

of  the  works  (except  as  aforesaid)  shall  be  so  completed, [ 

proTided  the  architect  shall  in  writing  certify  that  the 
works  could  have  been  reasonably  completed  within  the 
time  appointed. 

16.  If  the  contractors  shall  become  bankrupt,  or  com-  Bank- 
pound  with  or  make  any  assignment  for  the  benefit  of  ruptcy  or 
their  creditors,  or  shall  suspend  or  delay  the  performance  delay,  &«., 
of  their  part  of  the  contract  (except  on  account  of  causes  l^^^  '^" 
mentioned  in  Clause  15,  or  on  account  of  being  restrained 

or  hindered  under  any  proceedings  taken  by  parties 
interested  in  any  neighbouring  property,  or  in  conse- 
quence of  not  having  proper  instructions  for  which  the 
contractors  shall  have  duly  applied),  the  employer,  by 
the  architect,  may  give  to  tne  contractors  or  their 
assignee  or  trustee,  as  the  case  may  be,  notice  requiring 
the  works  to  be  proceeded  with,  and  in  case  of  default 
on  the  part  of  the  contractors  or  their  assignee  or  trustee 

for  a  period  of days,  it  shall  be  lawful  for  the 

employer,  by  the  architect,   to  enter  upon  and  take  and  power 
possession  of  the  works,  and  to  employ  any  other  person  of  employer 
or  persons  to  carry  on  and  complete  the  same,  and  to  ^  **1^® 
authorize  him  or  them  to  use  the  plant,  materials  and  ^^^g|^ 
property  of  the  contractors  upon  the  works,  and  the 
costs  and  charges  incurred  in  any  way  in  carrying  on 
and  completing  the  said  works  are  to  be  paid  to  the 
employer  by  the  contractors,  or  may  be  set  off  by  the 
employer  against  any  monies  due,  or  to  become  due,  to 
the  contractors  (a). 

17.  When  the  value  of  the  works  executed  and  not  Payments 
included  in  any  former  certificates  shall  from  time  to  *o  contrac- 
time  amount  to  the  sum  of  £ ,  or  otherwise,  at  ^^ 

the  architect's  reasonable  discretion,  the  contractors 
are  to  be  entitled  to  receive  payment  at  the  rate  of 
80  per  cent,  upon  such  value  until  the  difference  be- 
tween   the   percentage    and  the  value    of   the    works 

executed   shall  amount  to  per  cent,  upon  the 

amount  of  the  contract,  after  which  time  the  con- 
tractors are  to  be  entitled  to  receive  payment  of  the 
full  value  of  all  works  executed  and  not  included  in  any 
former  payment,  and  the  architect  is  to  give  to  the 
contractors  certificates  accordingly,  and  when  the  works 

(a)  See  other  forms,  pp.  307,  325,  835. 
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shall  be  completed^  or  possesBion  of  the  building  shall  be 
given  up  to  the  employer,  the  contractors  are  to  be 
entitled  to  receire  one  tnoiety  of  the  amount  remaining 
due,  tuxiording  to  the  best  estimate  of  the  same  that  can 
then  be  made,  and  the  architect  is  to  give  to  the  con- 
tractors certificates  accordingly,  and  the  contractors 
are  to  be  entitled  to  receive  the  balance  of  all  monies 
due  or  payable  to  them  under  or  by  virtue  of  the 

contract  within months  from  the  completion  of  the 

works,  or  from  the  date  of  giving  up  possession  thereof 
to  the  employer,  whichever  shall  first  happen.  The  con- 
tractors are  to  be  entitled  to  receive  any  sum  reserved 
for  painting  and  papering  or  otherwise  on  the  completion 
thereof.  Provided  always  that  no  final  or  other  cer- 
tificate is  to  cover  or  relieve  the  contractors  from  their 
liability  under  the  provisions  of  Clause  No.  11,  whether 
or  not  the  same  be  notified  by  the  architect  at  the  time 
or  subsequently  to  granting  any  such  certificate. 

18.  A  CERTIFICATE  of  the  architect,  or  an  award  of 
the  referee  hereinafter  referred  to,  as  the  case  may  be, 
showing  the  final  balance  due  or  payable  to  the  con- 
tractors, is  to  be  conclusive  evidence  of  the  works  having 
been  duly  completed,  and  that  the  contractors  are  en- 
titled to  receive  payment  of  the  final  balance,  but  with- 
out prejudice  to  the  liability  of  the  contractors  under 
the  provisions  of  Clause  No.  11. 

19.  If  the  employer  shall  make  default  in  paying  any 
monies  to  which  the  contractors  may  become  entitled, 

for days  after  the  amount  thereof  shall  have  been 

certified,  or  if  the  works  be  delayed  for months  hj 

or  under  any  proceedings  taken  by  any  other  parties, 
the  contractors  are  to  be  at  liberty  to  suspend  the  works, 
and  to  require  payment  for  all  works  executed  and  all 
materials  wrought  up,  and  for  any  loss  which  they  may 
sustain  upon  any  ^oods  or  materials  purchased  for  the 
works,  and  in  such  case  the  contractors  are  not  to  be 
bound  to  proceed  further  with  the  works  contracted  for. 
The  contractors  are  to  be  entitled  to  such  interest  and 
at  such  rate  as  the  architect  shall  ceiiiiiyupon  all  monies 
payable  to  the  contractors,  payment  of  which  may  have 
been  unduly  delayed. 

20.  Provided  airways  that  in  case  any  questioD, 
dispute  or  difference  shall  arise  between  the  employer,  or 
the  architect  on  his  behalf,  and  the  contractors  as  to 
what  additions,  if  any,  ought  in  fairness  to  be  made  to 
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the  amoimt  of  the  contract  by  reason  of  the  works  being  oonditiohs 
delayed  through  no  fault  of  the  contractors^  or  by  reason       or 
or  on  account  of  anjr  directions  or  requisitions  of  the  b^^i^^^rs* 
architect,  involving  increased  cost  to  the  contractors  ^^'^^^^^- 
beyond  the  cost  properly  attending  the  carrying  out  the  Arbitra- 
contract  according  to  the  true  intent  and  meaning  of  the  tion. 
signed  drawings  and  specification,  or  as  to  the  works 
having  been  duly  completed,  or  as  to  the  construction  of 
these  presents,  or  as  to  any  other  matter  or  thing  arisiog 
under  or  out  of  this  contract  except  as  to  matters  left 
daring  the  progress  of  the  works  to  the  sole  decision  or 
requisition  of  the  architect  under  Clauses  Nos.  1,  9,  and 
10,  or  in  case  the  contractors  shall  be  dissatisfied  with 
any  certificate  of  the  architect  under  Clause  No.  7,  or 
under  the  proviso  in  Clause  No.  15,  or  in  case  he  shall 
withhold  or  not  give  any  certificate  to  which  they  may 
be  entitled,  then  such  question,  dispute  or  difference,  or 
such  certificate,  or  the  value  or  matter  which  should  be 
certified,  as  the  case  maj  be,  is  to  be  from  time  to  time 

referred  to  the  arbitration  and  final  decision  of , 

architect,  or  in  the  event  of  his  death  or  unwillingness 

to  act,  then  of* ,  architect,  or  in  the  event  of  his  *  This 

death  or  unwillingness  to  act,  then  of  an  architect  being  blank 
a  Fellow  of  the  'RojeH  Institute  of  British  Architects,  to  J^o"^  ^^ 
be  appointed  on  the  request  of  either  party  by  the^^^^^^ 
president  for  the  time  being  of  such  institute,  and  the  name  of  a 
award  of  such  referee  is  to  be  equivalent  to  a  certificate  Fellow  of 
of  the  architect,  and  the  contractors  are  to  be  paid^^® 
accordingly  (b).  Inrtitutc. 

21.  Upon  every  or  any  such  reference  the  costs  of  and  Costs  of 
incidental  to  the  reference  and  award  respectively  shall  reference. 
be  in  the  discretion  of  the  referee  or  arbitrator  who  may 
determine  the  amount  thereof  or  direct  the  same  to  be 
taxed,  as  between  solicitor  and  client,  or  as  between  party 
and  party,  or  otherwise,  and  may  award  and  direct  by 
whom  and  to  whom  and  in  what  manner  the  same  shall  Submission 
be  borne  and  paid,  and  this  submission  may  be  made  a  may  be 
rule  of  any  Division  of  the  High  Court  of  Justice  upon  ™J^®  ^^^ 
the  application  of  either  party,  who  may  instruct  counsel  °  ^^"^ 
to  consent  thereto  for  the  other  party  without  any  notice 
being  given  to  such  party. 

Thomas  H.  Wyatt,  Hon.  Sec. 
William  H.  White,  Sec, 

BE-I88T7B  :   Habch,  1880. 

(6)  See  other  fonns,  pp.  327,  328. 
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contract. 


XL 

BOKDiaoM  BOND  from  a  Builder  and  a  Surety  in  ths  farm  of  a 
BuiLDu  joint  and  several  Bond. 

_^^_  KNOW  ALL  MEN  by  these  presents,  that  we,  A.  B., 
of,  &c.  [builderl,  and  "^C.  D.  of,  &c.  [«*r^ty],  are  held 
and  firmly  bound  to  E.  F.,  of,  &c.,  in  the  penal  sum  of 

£ ,  to  be  paid  to  the  said  E.  F.,  or  to  his  executors, 

administrators,  or  assigns,  fob  which  paykent  to  be 
well  and  truly  made  we  bind  ourselves  and  each  of  us, 
our  and  each  of  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents.  Sealed 
with  our  seals.    Dated  this day  of . 

Recital  of       WHEREAS  by  certain  articles  of  agreement,  bearing 

™1^°?  even  date  with  the  above  written  bond  or  obligation, 
and  made  or  expressed  to  be  made  between  the  above 
bounden  A.  B.  of  the  one  part,  and  the  above-named 
E.  F.  of  the  other  part,  he  the  said  A.  B.  for  the  consider- 
tions  therein  expressed  hath  contracted  and  agreed  with 
the  said  E.  F.  to  erect  and  build  on  a  piece  of  ground 

situated  at ,  certain  houses,  <bc.  [^describe  the  buUdmgs 

to  be  erected]  in  such  manner  and  form,  and  at  or  within 
such  time  as  in  the  said  articles  of  agreement,  and  in 
a  specification  thereto  annexed,  and  certain  plans, 
elevations,  and  sections  in  the  said  specification  and 
articles  referred  to,  are  particularly  mentioned  and  set 
forth  :  And  whereas  on  the  treaty  for  the  said  contract 

Surety.  it  was  agreed  that  the  said  A.  B.  and  0.  D.  [^surety] 
should  enter  into  the  above  written  bond  or  obligation, 
as  an  additional  security  to  the  said  E.  F.  for  the  due 
performance  of  the  said  articles  of  agreement,  and  of  all 
and  everv  the  covenants,  matters,  and  things  therein 
contained,  on  the  part  and  behalf  of  the  said  A.  B.,  his 
executors  or  administrators,  to  be  done  and  performed : 

Condition.  NOW  THE  CONDITION  of  the  above  written  bond 
or  obligation  is  such,  that  if  the  above  bounden  A.  B., 
his  executors  and  administrators  do  and  shall  erect  and 
build  complete  and  finish  the  said  [describe  building  to  be 
erectedX  in  and  by  the  said  articles  of  agreement  con- 
tracted to  be  erected  and  built,  at  or  within  the  time 
therein  expressed  for  completing  the  same,  and  also  do 
and  well  and  truly  observe,  perform,  fulfil,  and  keep  all 
and  every  the  covenants,  contracts,  clauses,  articles,  and 
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agreements  contained  in  the  said  articles  of  agreement,  bond  from 
and  which,  by  or  on  the  part  of  the  said  A.  B.,  his    b'^i'J>»» 
ezecntora  or  administrators,  are  or  ought  to  be  ob8er7ed,    guBETr. 

performed,  ihlfilled,  and  kept,  within  such  times  and  in '—^ 

such  manner,  in  dl  respects,  as  in  the  said  articles  of 
agreement  are  mentioned  or  required  according  to  the 
true  intent  and  meaning  of  the  said  articles  of  agree- 
ment, and  according  to  the  aforesaid  specification,  plans, 
eleyations,  sections,  and  drawings  therein  referred  to, 
then  the  above  written  bond  or  obligation  shall  be  void 
and  of  no  effect  but  otherwise  shall  be  and  remain  in 
fall  force  and  virtue. 


XII. 
NOTICE  to  Builder  to  proceed  with  Work  (a).  notice  to 

BUILDSB  TO 

To  A.  B.  of,  &c.  [builder.;\  ^ROQKitT>. 

I  HEBEBY  give  you  notice  and  require  you  forthwith 
to  proceed  diligently,  and  in  a  proper  and  workmanlike 
manner,  with  the  erection  and  completion,  in  accordance 
with  the  terms  of  the  contract  entered  into  by  you  with 
me,  dated,  &c.,  of  the  [insert  description  of  hiildings'] 
aitnate,  &c. ;  And  that  in  case  you  shall  neglect  or 
Tefuse   to  proceed  with  the  erection    and   completion 

thereof  as  aforesaid   for  days   after   the    service 

of  this  notice,  I  shall  then  enter  into  and  upon  the 
said  premises,  and  employ  such  other  contractor  and 
workmen,  and  supply  such  materials  as  may  be  necessary 

to  complete  and  finish  the  said at  your  risk  and 

expense,  or  sell  the  same  either  finished  or  unfinished,  as 
I  may  be  advised  ;  And  that  I  shall  take  all  such  pro- 
ceedings as  may  be  necessary  for  the  purpose  of  com- 
pleting the  works  in  accordance  with  the  said  contract, 

of  the day  of and  obtaining  payment  of  all 

Bach  monies  as  shall  be  or  become  due  to  me  pursuant 
to  the  said  contract  without  any  further  notice. 

Dated  the day  of . 

Signature . 

<a)  The  next  precedent  ib  a  more  fonnal  notice.  Pee  an%  p.  134, 
-for  another  form  of  notice,  which  was  held  to  be  sufficienU 
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XIII. 

NOTICE  to  Contractors  to  proceed  wifh  Work  (a), 

*'Whbbeis  by  an  agreemeiifc  dated  the  day  of 

18 — ,  made  between (therein  and  hereinidfter 


designated  as  the  said  contractors)  of  the  one  part,  and 

the (therein  and  hereinafter  aesignated  as  the  said 

employer)  of  the  other  part,  for  the  consideration  therein 
appearing,  the  said  contractors  covenanted  and  agreed 
with  the  said  employer  to  execute  the  works  reqnir^  for 
constructing  and  completing,  &a  [describe  work']  as  the 
same  were  set  forth  and  described  in  the  specincation, 
bill  of  quantities,  schedule  of  prices,  and  plans  in  the 
said  agreement  referred  to,  and  covenanted  and  agreed 
to  observe  and  perform  all  the  covenants  and  provisions 
set  out  in  such  specification,  and  that  all  the  powers, 
rights,  and  privileges  mentioned  therein,  and  conferred 
thereby,  in  respect  of  such  work,  should  and  might  be 
exercised  according  to  the  true  intent  and  meaning 
thereof;  And  whereas  by  the  said  agreement  it  was 
provided  that  if  the  said  contractors  should  not  complete 
the  said  works  within  the  period  limited  for  that 
purpose  ;  or  if  from  any  cause  whatever  (not  arising 
from  any  act  or  acts  done,  or  omitted  to  be  done,  by  the 
said  employer  contrary  to  the  true  intent  of  the  said 
agreement),  they  should  be  prevented  from  or  delayed  in 
proceeding  with  the  completion  of  the  said  works  accord- 
ing to  the  said  specification,  it  should  be  lawful  for  the 
said  employer,  without  any  previous  notice  being  given 
to  the  said  contractors,  to  take  the  said  works  entirely  or 
in  part  out  of  their  or  his  hands,  and  to  employ  any 
other  contractor  or  contractors,  workman  or  workmen, 
either  by  contract,  or  by  measure,  or  value,  or  otherwise 
proceed  with  the  said  works  and  complete  the  same,  and 
that  in  such  case  the  said  contractors  should  only  be 
entitled  to  receive  such  sums  as  shall  have  actually 
accrued  due  at  the  time  of  the  works  being  taken  out  of 
their  hands,  and  all  the  expenses  incurred  by  so  doing 
shall  be  deducted  and^  retained  from  the  money  due  to 
the  original  contractors,  or  shall  be  recoverable  as  liqui- 

(a)  See  this  form  in  Walker  v.  London  d:  North  WesUm  Ry,  Co,, 
.  R.  1  C.  P.  D.  528. 
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dated  damages  by  action  at  law  or  otherwise ;  And  avothsr 
WHERBAS  by  the  said  specification  it  was  also  agreed    »«^^<^* 
that)  should  the  engineer  be  at  any  time  dissatisfied  with 
the  natnre  or  mode  of  proceeding  with,  or  at  the  rate  of 

{regress  or  maintenance  of,  the  works,  or  any  part  thereof, 
e  shall  have  fall  power  to  procure  and  make  use  of  all  the 
labour  and  materials  which  he  may  deem  necessary,  deduct- 
ing the  cost  of  such  labour  and  materials  from  the  money 
that  may  be  then  due  or  that  may  become  due  to  the 
contractors.  Bat  it  was  expressly  declared  that  the  pos- 
session of  this  power  by  the  engineer  should  not  in  any 
degree  relieve  the  contractors  from  their  obligation  to 
proceed  in  the  execution  of  and  to  complete  the  works 
with  the  requisite  expedition  or  to  maintain  them  as 
thereinafter  mentioned,  and  it  was  provided  that,  should 
the  contractors  fail  to  proceed  in  the  execution  of  the 
works  in  the  manner  and  at  the  rate  of  progress  required 
by  the  engineer,  or  to  maintain  the  said  works  as  there- 
inafter mentioned  to  the  satisfaction  of  the  engineer,  the 
contract  should,  at  the  option  of  the  employers,  but  not 
otherwise,  be  considered  void  as  far  as  relates  to  the 
works  or  maintenance  remaining  to  be  done,  and  all 
sonis  of  money  that  might  be  due  to  the  contractors, 
together  with  all  materials  and  implements  in  their  posses- 
BioD,  and  all  sums  of  money  named  as  penalties  for  the 
non-fdlfilment  of  the  contract^  should  be  forfeited  to  the 
employer,  and  the  amount  should  be  considered  as  ascer- 
tained damages  for  breach  of  contract ;  And  whereas 
the  said  contractors  have  not  completed  the  said  works 
within  the  period  limited  for  that  purpose,  and  have  not 
been  prevented  or  delayed  from  proceeding  with  the 
completion  of  the  said  works  according  to  the  said  speci- 
fication by  any  act  or  acts  done  or  omitted  to  be  done  by 
the  said  employer,  but  great  delay  has  occurred  in  the 
completion  of  the  same  ;  Akd  whereas  the  engineer  men- 
tioned in  the  said  specification  is  dissatisfied  with  the 
Datore  or  mode  of  proceeding  with,  and  at  the  rate  of 
progress  of,  the  works,  and  the  contractors  have  failed  to 
proceed  in  the  execution  of  the  works  in  the  manner  and 
at  the  rate  of  progress  required  by  the  said  engineer ; 
Kow  THE  SAID  {Employer)  doth  hereby  give  the  said 
—  the  said  contractors  and  each  of  you,  notice  that  he 
will  at  the  expiration  of  one  week  from  the  date  hereof, 
take  the  said  works  entirely  out  of  your  hands,  and  will, 
if  need  be,  employ  other  contractor  or  contractors,  work- 
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A90THIR  man  or  workmen,  to  proceed  with  the  said  works  and 
MoTicK  complete  the  same,  and  also  that  the  said  engineer  on 
their  behalf  will  procure  and  make  nsc  of  snch  labour 
and  materials  as  he  may  deem  necessary,  deducting  the 
cost  thereof,  as  in  the  agreement  provided.  And  the 
the  said  employer  gives  you  further  notice  that  the  said 
contract  shall  be  considered  void  as  far  as  relates  to  the 
works  or  maintenance  remaining  to  be  done,  and  that 
the  sums  of  money,  materials,  implements,  and  penalties 
hereinbefore  mentioned  shall  be  and  hereby  are  forfeited 
to  the  said  employer. 

To .  Signature . 

Dated . 


PARTY 
8TRU0- 
TURS3. 


XIV. 

METROPOLITAN  BUILDING  ACT,  1855. 
18  &  19  Vict.  cap.  122,  sec.  85. 


Seal  of  the 
Metropolitan 
Board  of 
Works. 


{Party  Structures,) 

To  Mr. 

of 

or  whomsoever  it  niay  concern  (a). 


With  reference  to  the  Party  Structure  under-men- 
tioned, I  hereby  give  you  notice,  that  after  the  lapse  of 
three  months  from  the  date  hereof,  I  intend  to  exercise 
the  right  given  me  by  the  Metropolitan  Building  Act,  by 
executing  the  vrorks  under-mentioned  : — 

Building  re/erred  to,  and  Date  of  Erection  (sec.  83)  :— 
Dwelling  House 
Warehouse 
Public  Building 


(a)  Theae  are  the  forms  used  by  the  Board ;  they  cod  tain  instructioDs 
on  the  back.     See  the  section  of  the  Act,  p04t,  Part  III. 
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SUttation  of  Building : —  pirtt 

Parish  steuo- 

Street  '^^»"- 

Number  in  Street  (if  any) 
The  part  of  the  Building  referred  to  is  that  wall 
or  stmctnre  which  separates  the  building  from 

the  building  on  the thereof,  and  being 

No. in  the  said  street. 

Natxtre  of  the  proposed  Work : — 

Time  within  which  consent  to  the  alnwe  is  to  he  e^ 
pressed,  or  after  which  dissent  mil  he  inferred: — 
Fourteen  days  from  the  delivery  hereof. 
Surveyor  appointed  by  me  to  superintend  the  work, 
and  to  settle  on  my  behalf  all  matters  of  difference  that 
may  arise  in  relation  thereto : — 
Name 
Address 


Date  of  Notice da7  of ,  188 

Signature  of  Building  Owner 
Address 


XV. 

METROPOLITAN  BUILDING  ACT,  1855.  paett 

18  &  19  Vict.  cap.  122,  SEO.  84.  ^*^. 


(Party  Structures.) 

Seftiofthe 

MetropoUtm    \  ^q  Jjff, 

Board  of       I  ^r 

Works.      /  '^        -I  u 

or  whomsoever  tt  may  concern. 

With  reference  to  the  notice  of  works  to  be  executed 
by  you  on  the  building  uuder-mentioned,  and  served 

upon  me  the  day    of   ,  I  hereby  require 

you,  for  my  convenience,  to  execute  the  works  under- 
mentioned : — 
Building  referred  to : — 
Dwelhng  House 
Warehouse 
Public  Building 
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Situation  of  Building : — 

Parish 

Street 

Namber  in  Street  (if  any) 
Nature  of  the  Work  required  by  adjoining  Owner  :• 


Time  for  commencement  of  Work : — 

As  the  time  specined  in  jonr  Notice  will  cause 
me  unnecessary  inconvenience,  I  require  you 

to  delay  the  works  until  the day  of 

Time  within  which  your  consent  to  the  abot*e  is  to  he 
expressed,  or  after  which  dissent  will  be  mferred: — 
Fourteen  days  from  the  delivery  hereof. 
Surveyor  appointed  by  me  to  superintend  the  work, 
and  to  settle  on  my  behalf  all  matters  of  difference  that 
may  arise  in  relation  thereto  : — 
Name 
Address 

Date  of  Notice day  of ,  188 

Signature  of  adjoining  Owner 
Address 


XVI. 

TETOiRs   FORMy^w  making  tenders  for  plots,  of  land  to  be  let 
poR  LAKD  QY^  building  leases.     General  conditions  as  to  Jwuses  to 

be  built,  and  other  works,  and  as  to  granting  leases. 

Main  road  constructed  by  freeholder  and  proportion  to 

be  paid  by  builders. 


ON 

BUILDINO 

LEiSES. 


CONDITIONS  for  Letting  - 
the side  of ,  and  the 


Flans.  &c., 
to  be  pre- 
yionsly 
approTed 
by  free- 
bolder. 


in  the  county  of 
ing  plan. 


plots  of  ground  on 
-  side  of ,  &c.. 


-,  coloured on  the  accompany- 


1.  The  builders  are  to  erect  good  and  substantial 
brick  or  stone  messuages  or  tenements,  in  strict  accord- 
ance with  block  and  other  plans  and  elevations,  figured 
in  detail,  and  specifications,  to  be  submitted  to  and 
approved  by  the  freeholder  or  his  surveyor  for  the  time 
being  in  writing,  before  any  of  the  buildings  are  com- 
menced. 

2.  Every  block  plan  shall  show  the  exact  site  of  eveiy 


I 
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iMHifie,  and  the  walls  or  fences  separating  the  plot  on    tbrskm 

which  each  house  is  to  be  erected.  roE  land 

8.  Each  of  the  roessnages  or  tenements  is  to  be  erected  ^_^^ 

and  covered  in  within calendar  months  from  the 

commencement  of  the  building  of  each  such  messuage, 

and  finished  and  completed  within months  next  Plan  to 

thereafter^  and  the  whole  of  the  houses  to  be  erected  '^^ow  site. 

upon  the  said  ground  are  to  be  completed  within Time  for 

years  from  the  commencement  of  the  term.  building. 

4.  The  builders  are  to    make  and    construct    such  Drainage, 
drainage  and  other  works  connected  with  the  public 

sewer  or  otherwise  as  may  be  directed  by  the  freeholder's 
nmreyor  for  the  time  being. 

5.  The  builders  are  to  form  and  construct  the  footpath  Footpath, 
in  front  of  the  said  houses  as  soon  as  each  house  is  com* 
Dieted,  as  directed  and  approved  by  the  said  surveyor 

for  the  time  being. 

6.  All  boundary  walls  or  fences  are  to  be  approved  of  Boundary 
by  the  freeholder's  surveyor  for  the  time  being.  walls. 

7.  Fob  each  of  the  plots  coloured the  builders  jt^nts. 

are  to  pay  £ per  annum  for  the  first  year  of  the 

term,  and  for  the  plot  coloured £ per  annum 

for  the  first  year  of  the  term,  £-- —  for  the  second  year, 
£ for  the  third  year  [insert  full  particulars}. 

8.  The  term  of  lease  will  be years  from  the Term. 

day  of . 

9.  The  freeholder  has  constructed  the  roads  and  sewers  Main  road» 
now  formed  by  and  at  his  cost,  and  the  said  freeholder  constructed 
reserves  to  himself  and  his  agents  at  all  times  the  right  u^J^^h 
to  enter  upon  the  land,  and  use  so  much  of  any  of  the  j^^^  ^ 
plots  as  may  be  necessary  for  the  making  of  the  said  roads  certain 

or  sewers,  or  for  burning  clay  for  ballast,  or  for  thenghts. 
deposit  or  removal  of  soil  or  earth. 

10.  The  builders  are  to  contribute  towards  the  cost  of  Builders  to 
making  such  roads  and  sewers  as  aforesaid  at  the  rate  of  contribute 

£ per  foot  frontage  for  all  land  abutting  upon  the  J^f^^^e 

caid  roads.  ' 

11.  The  builders  shall  maintain  and  keep  in  repair  the  Repair  of 
roads  and  footpaths,  or,  at  the  option  of  the  freeholder,  roads  until 
pay  such  sum  of  money  in  lieu  thereof  from  time  to  time  ^^^t?^ 
as  the  said  freeholder,  or  his  surveyor  for  the  time  being,     ^     *^' 
may  direct,  unless  and  until  such  roads  be  with  the  consent 

of  the  said  freeholder  dedicated  to  the  public. 

12.  The  builders  shall  pay  the  land-tax,  if  any,  and  all  Taxes,  &c. 
other  f  taxes,  rates,  duties,  and  assessments  of  every  dc- 
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TivDBss   scriptioD,  now  or  hereafter  to  be  imposed  on  the  premises 
roE  LAND  or  on  the  landlord   or   tenant    thereof  for   the  time 
being  in  respect  thereof,  together  with  all  tithes,  rent- 
charge,  or  payments  in  lien  thereof. 

13.  The  builders  will  provide  such  security  for  the 
Security     due  performance  of  each  contract  as  may  be  required  by 

^  ^d«d     *'^®  freeholder. 

proYided.  j^  SEPARATE  Icascs  will  be  granted  to  the  builders  or 
Form  of  tjjgi|.  nominees,  at  such  apportioned  rents  as  the  free- 
^^  holder's  surveyor  for  the  time  being  shall  certify  to  be 
leueT       ^^^^  ^^^  reasonable,  and  such  leases  will  be  in  the  form 

of  lease  deposited  at ,  and  marked . 

Bailders  to     15.  The  builders  must  give  all  requisite  notices  under 

w  f€€8f    any  Acts  of  Parliament  or  otherwise,  and  pay  all  fees  and 

charges  which  during  the  progress  of  the  works  may 

become  payable  under  or  by  virtue  of  any  Act  or  Acts  of 

Parliament,  bye-laws  of  Local  Board,  or  otherwise. 

[State  here  any  conditions  as  to  paying  the  fees  ofth$ 
freeholder's  surveyor,'] 
Builders  to      16.  The  builders  shall  at  all  times,  at  their  own  cost, 
P"*^**®      Drovide  a  foreman  or  clerk  of  the  works  to  be  present 
whom^     curing  working  hours,  and  any  notice  or  direction  to 
notices       be  given  to  such  foreman  or  clerk  of  the  works  by  the 
may  be      freeholder  or  his  surveyor  for  the  time  being  shall  be 
given.        deemed  to  have  been  given  to  the  builders. 
Expense  of     17.  The  leases  and  counterparts  are  to  be  prepared  by 
leases  and   j^q  freeholder's  solicitor,  at  the  cost  of  [here  state  cost  for 
parts.  ^'     ^^^  ^^^  ^''^  counterpart,  or  one  lease  of  several  lote^and 
whether  exclusive  ofplanSy  stamps^  and  registration']  to  be 
defrayed  by  the  builders  or  their  nominees. 

18.  [Itisert  here  any  conditions  as  to  the  insurance  of 
the  houses  when  covered  in,  and  also  restrictions  as  to 
trades  and  shops,  ^c] 
Tender  to       19.  The  tender  at  the  foot  hereof  must  be  signed  by 

be  signed,   the  partv  tendering,  sealed  up,  addressed  to  the ,  aDd 

^^•'  endorsed .    'Hie  tender  must  be  left  at on  the 

and  left  at. day  of .    No  tender  will  be  received  that  is  not 

^^  made  on  the  printed  form.  ' 

Tender  20.  A  TENDER  may  be  made  for  one  or  all  of  the  said 

made^or  P^^**  ^^  ^*^^'  "'■  ^®  P^rty  or  parties  whose  tender  may  be 
All.  accepted  will  be  required  to  execute  a  contract  in  the  form 

deposited  at (a). 

[State  here  any  other  conditions  as  to  the  tender^ 

(a)  If  the  contract  to  be  afterwards  executed  contains  a  power  to  the 
freeholder  to  enter  and  determine  the  agreement  in  case  the  builder  fail 
to  build  as  agreed,  it  will  be  unnecessary  to  insert  such  a  proTision  here. 
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21.  The  freeholder  does  not  bind  himself  to  ac5cept    tewdbrs 
the  highest  or  any  tender  that  maj^  be  received.  foreland 

'  BUILDI170 

LBASRS 

To [insert  name  of  freeholder  here']^  hereinbefore 


called  the  freeholder.  Contract  to 

I  hereby  oflFer  to  take  a  lease  of  the  plot  of  ground  .^  s'^ed 

and  coloured  on  the  plan  aforesaid  for  the  ac^p^ed^ 

term   of  years  and  subject  to  the  covenants  and  con-  jr  ♦  i^  ^ 
ditiona  and  in  accordance  with  the  form  of  lease  above  to^accept 

mentioned  at  the  clear  yearly  rent  of .  highest  or 

Date .  Signature  in  fiill .      any  tender. 

Residence . 


XVII. 

AGREEMENT  to  grant  several  building  leases  to  tenant    agree- 
or  nominee.     The  houses  to  be  entirely/  finished  on  ^"^'^  ^*^^ 
certain  plots  before  leases  of  other  plots  are  granted,   buildino 
Separate  leases  to  be  granted  when  hotises  covered  in.  leases  to 
Certain  sum  to  be  laid  out  on  each  house.     Covenants  tenakt  or 
to  be  contained  in  leases.     Tenant  to  make  a  road  and  ^'omiwbb- 
pay  proportion  of  roads,  Ac,  to  be  used  in  common 
unth  other  occupieri.    Power  to  landlord  to  determine 
agreement  and  to  take  possession  of  buildings,  ma- 
terials, Ac,     Covenants  by  lessor  to  build  only  in  a 
specified  manner  and  to  take  covenants  from  other 
tenants  to  pay  proportion  of  repair  of  roads,  ^c,  ^x. 

AN  AGREEMENT  entered  into  the day  of ,  Parties. 

18 — ,  Between  A.  B.,  of,  &c.  (hereinafter  called  the 
landlord),  of  the  one  part,  and  C.  D.,  of,  &c.  (hereinafter 
oalled  the  tenant),  of  the  other  part. 

1.  During  from  the  date  hereof  the  tenant,  Power  of 

for   the  purposes  only  of  building  and  executing  the  ®"*^^  ^ 
houses  and  works  in  the  manner  and  to  the  extent  here-  ^Jlfd:*  ^ 
inafler  stipulated,  may  enter  upon  the  plots  or  pieces  of 

land  situate  at ,  fronting  on  the [descriptiofi, 

Ac.'],  which  are  delineated  and  described  in  the  plan 
hereunto  annexed  and  thereon  coloured ,  and  num- 
bered 1  to  20  and  21  to  30  respectively  (hereiuafter 
called  the  premises  comprised  in  this  agreement). 
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AQRBB-        2.  The  tenant  will,  within years  from  the  date 

xiHT  FOR  hereof,  at  his  own  expense,  erect,  cover  in,  and  finish  fit 
buIlwno  ^^^  occupation  on  the  premises  comprised  in  this  agree- 
LSA8I8  TO  nient  twenty  pairs  of  semi-detached  houses  and  twenty 
THNAiTT  OK  dctachcd  villa    residences,    with    suitable    offices,  out- 
KOMiKM.  buildings,    and    with    proper   vaults,    areas,    gardens, 
Tiroefor~  scwers, drains,  walls,  fences,  and  all  footpaths,  curbs,  and 
buildiog.     pavings,  and  will  build  on  the  plots  numbered  1  to  20 
inclusive  on  the  said  plan  the  said  twenty  pairs  of  semi- 
detached houses  on  or  before  the day  of ,  and 

will  build  on  the  plots  numbered  21  to  30  inclusive  on 
the  said  plan  the  said  twenty  detached  villa  residences  on 

or  before  the day  of  ■ 

To  execute      8.  The  tenant  will  erect,  cover  in,  and  complete  fit  for 
^^^^  .       habitation  and  use,  the  said  semi-detached  and  detached 
fipection^of  ^o^*®^*  ^^^^  offices,  outbuildings,  vaults,  areas,  gardens, 
landlord's   sewera  and  drains,  walls,  fences,  footpaths,  curbs  and 
urveyor     paviugs,  upou  the  Said  plots  or  pieces  of  land,  in  a  good, 
n  accord-   substantial,   and  workmanlike  manner,    with    fit    and 
specifica-^    proper  materials,  and  in  all  respects  in  conformity  with 
tlons  and    the  specifications  hereunder  written,  and  to   the  satis- 
lanB,  &c.   faction  of  the  architect  or  surveyor  for  the  time  being  of 
the  landlord,  and  under  his  direction  and  inspection,  and 
according  to  plans,  sections,  elevations,  and  detail-draw- 
ings thereof,  which  have  been  signed  by  the  parties 
hereto,  and  a  copy  whereof  has  been  deposited  with  the 
architect  or  surveyor  of  the  landlord. 
Tenant  to       4.  XTpon  each  of  the  said  semi-detached  houses  so  to 
lay  out  a     be  erected  as  aforesaid,  the  tenant  will  lay  out  and  expend 
certain       ^^  ^^^  ^f  £ ^^  \edA\,^  and  upon  each  of  the  said 

each  house,  detached  houses  so  to  be  erected  the  sum  of  £ at 

least,  and  will  at  the  request  of  the  landlord  produce 

full  and  satisfactory  vouchers  of  expenditure  to  the  valoe 

aforesaid. 

Tenant  to       5.  Thb  tenant  shall  not  during  the  continuance  of 

use  land     ^j^jg  agreement  carry  on,  or  permit  to  be  carried  on,  or 

purpose  of  committed,  on  any  part  of  the  premises  comprised  in  this 

agreement,  agreement,  or  in    any  building   or    erection    thereon 

and  not  to  (whether  affixed  to    the  land  or  not),  the  business  of 

h"^         briokmaking  [w  Uie  making  or  hurnmg  of  bricks  for  any 

'      purpose  {a)],  or    any  trade,   business,  manufacture,  or 

occupation  whatsoever,  or  any  nuisance ;  or  use  or  allow 

(a)  Insert  these  words  if  no  bricks  to  be  used  in  the  building 
operations  under  the  agreement  are  to  be  burnt. 
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the  premises  comprised  in  this  agreement  or  the  build-    igbsx- 
iogs  thereon  to  be  nsed  for  purposes  of  public  amuse-  mbvi  for 
ment,  or  for  any  other  purpose  whatsoever  than  strictly   ^^^^^ 
for  the  purpose  of  this  agreement^  and  as  private  dwell-  ^^^"^ 
ing-houses.  tbkaht  ob 

6.  No  part  of  the  several  plots  or  parcels  of  ground  hominbb. 
shall  be  dug  out  deeper  than  required  for  the  several  j-       ^ 
buildings  and  drains,  and  the  road  to  be  made  as  herein-  ^^^^     ^ 
after  mentioned,  and  no  earth,  clay,  sand,  loam,  or  gravel  remoYo 
dug  out  shall  be  sold  or  disposed  of,  nor  shall  any  be  clay*  ^ 
removed  from  the  premises  except  such  as  it  is  necessary 

to  remove  for  the  performance  of  the  works. 

7.  The  tenant  will  as  soon  as  any  house  is  covered  in  Tenant  to 
as  aforesaid,  insure  the  same  in  such  insurance  office  in  insure 
London  or  Westminster  as  the  landlord  shall  direct  for  at  l^ouses  as 
least  [faur-fifths']  of  the  value  of  such  house  (such  value  ^^^  i^ 
to  be  ascertain^  by  the  architect  or  surveyor  of  the 
landlord  for  the  time  being),  and  will  keep  the  same  so 
insured  until  the  same  shall  be  demised  as  hereinafter 
mentioned. 

8.  The  landlord  will,  from  Ume  to  time  at  the  expense  Landlord 
of  the  tenant,  as  hereinafter  mentioned,  when  and  as  to  grant 
often  as  anv  of  tte  houses  so  to  be  built  upon  the  pieces  ^?^,°?^ 
or  plots  of  land  numbered  1  to  20  inclusive  on  the  said  Iq^^j^ 
plan  shall  have  been  erected  and  covered  in  as  aforesaid,  certain 
and  the  drains  sihd  sewers  therefrom  shall  have  been  conditions 
formed  (6),  in  the  manner  and  to  the  satisfaction  of  the  *®  tenant 
architect  or  surveyor  for  the  time  being  of  the  landlord,  proml-of 
and  in  all  respects  according  to  this  agreement,  grant  or  nominee ; 
cause  to  be  granted  to  the  tenant  or  his  approved-of 
nominee,  a  lease  of  such  house  or  houses,  and  of  the  site 
thereof,  and  of  the  intended  yards,  gardens,  and  out- 
buildings thereto  belonging,  such  lease  to  be  for  the 

term  of  ninety-nine  years  from  the (unless  sooner 

determined  by  surrender,  re-entry,  forfeiture,  or  other- 
wise), and  to  contain  the  several  exceptions,  reserva- 
tions, covenants,  conditions,  and  provisions  hereinafter 
specified. 

9.  (c)  The  tenant  shall  not  in  any  way  assign  or  part  —tenant 
with  the  benefit  of  this  agreement,  and  the  landlord  shall  ^^^  ^ 
not  be  required  to  grant  a  lease  to  any  person  or  persons 

(b)  Insert  here  any  proTisions  making  the  completion  of  roads  a 
condition  precedent. 

{c)  In  Uie  case  of  a  large  bailding  acheme  arrangements  are  nsnally 
maile  for  assignments  or  nnderleases  by  the  builder. 
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AOREB-  other  than  the  tenant,  or  be  bound  to  recognise  any 
xBNT  FOR  assignment  of  or  interest  in  the  said  sereral  pieces  of 
SBVBRAL  land  or  any  part  thereof  other  than  that  which  he  hereby 
^BAsiM^To  ^i^^B  ^  grant  to  the  tenant,  unless  and  nntil  the  land- 
TENANT  OR  ^ord  shall  preyionsly  approve  in  writing  of  such  person  or 
KOMiHBs.  person^  or  nominee,  or  shall  grant  to  the  tenant  a  licence 

— ; in  writing  to  assign  any  plot  or  portion  of  the  premises 

assign,  and  comprised  in  this  agreement,  Nob  shall  any  nominee,  or 
noTto  ^  assignee,  of  the  tenant  be  entitled  to  take  or  maintain  any 
accepted  legal  or  Other  proceedings  to  compel  the  landlord  to  grant 
without  a  lease  of  the  said  premises  comprised  in  this  agreement, 
^'^^^^  ^'  *^y  portion  thereof,  to  such  nominee,  or  assignee,  except 
fn  writing  ^^  pursuauce  of  the  said  conditions  precedent,  and  of  the 
of  the  proyisions  and  conditions  of  this  agreement, 
landlord.  10.  The  clear  annual  rent  to  be  reserred  in  and  by  the 
Rent  said  leases  in  respect  of  the  said  plots  or  parcels  of  land 
numbered  1  to  20  inclusive  on  the  said  plan  as  aforesaid, 

shall  be  £ for  each  and  eveiy  such  plot  of  land 

respectively,  and  the  clear  annual  rent  to  be  reserved  in 

ana  by  the  said  leases  in  respect  of  the  said  plots  or 

parcels  of  land  numbered  21  to  80  inclusive  on  the  said 

plan  as  aforesaid,  shall  be  £— *,  for  each  and  eveiy 

such  plot  of  land  respectively,  such  rents  respectively  to 

be  payable  as  hereinafter  provided. 

Tenant  to       ^l*  (^^The  tenant  will,  when  and  so  often  as  any 

apply  for    housc  or  houscs  SO  to  be  built  upon  the  pieces  or  plots  of 

and  accept  land  numbered  1  to  20  inclusive  on  the  said  plan  shall 

leases.        ^^  erected,  built,  and  covered  in  as  aforesaid  (of  which 

no  lease  shall  have  been  granted),  apply  for,  and  accept, 

Not  to  in-   a  lease  or  leases  to  him  or  his  approved-of  nominee,  of 

▼estigate     guch  house  or  houses,  with  the  appurtenances  as  afore- 

title  ;        gj^y^  without  in  any  way  investigating  or  requiring  the 

— toexe-    title  thereto,  and  shall  duly  execute  a  counterpart  or 

counter-     Counterparts  of  such  lease  or  leases ;  and  every  such  lease 

part ;         a-iid  counterpart  as  aforesaid  shall  be  drawn  and  engrossed 

Leas4  and  ^7  *^^  solicitor  of  the  landlord,  and  the  tenant  shall 

counter-     pay  to  such  Solicitor  for  the  preparation  of  every  such 

parts  to  be  lease  and  counterpart,  and  for  all  costs  incidental  thereto 

b^ffi^     the  sum  of guineas  for  a  lease  of  one  house,  and 

loni's         ^^ guineas  for  any  additional  house  comprised  in 

solicitor  at  the  Same  lease,  and  the  tenant  shall  bear  and  pay  the 
tenant*8  expenses  of  preparing,  stamping,  and  obtaining  the  exe- 
expense,     cutioD  of  these  presents  in  auplicate. 

and  also 

this  agree-       ^^  jf  ^^^  houses  are  small  an  arrangement  should  be  made  to  include 

nJCQt.  several  in  one  lease.  As  to  inyestigating  the  title,  see  pp.  24. 254 — 255, 
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12.  The  landlord  will^  from  time  to  time,  at  the  expense    aorbb- 
of  the  tenant  as  hereinbefore  mentioned,  when  and  as  ^^^^  for 
often  as  all  the  said  houses  to  be  erected  npon  the  said  ^^^^ 
plots  of  land  numbered  1  to  20  inclnsiye  on  tne  said  plan  leasbs  to 
shall  haye  been  completely  finished  in  all  respects  to  the  tbnakt  or 
satisfaction -of  the  architect  or  surveyor  of  the  landlord  womihbb. 
for  the  time  being,  and  according  to  the  agreement  afore-  l^^J^^ 
said,  and  the  lease  or  leases  thereof  shall  have  been  win  grant 
granted  in  pursuance  of  the  conditions  hereinbefore  con-  leases  of 
tained ;  then  and  in  addition  thereto  when  and  as  often  as  ?}?*l?^  ^ 
any  of  the  houses  so  to  be  built  upon  the  pieces  or  plots  of  fj^jj^hav 
land  numbered  21  to  30  inclusiye  on  the  said  plan  shall  been 
hare  been  erected  and  covered  in  as  aforesaid  and  the  granted  of 
drains  and  sewers  therefrom  shall  have  been  formed  (e)  plots  i  to 
in  the  manner,  and  to  the  satisfaction  of  the  architect  or  ^^^  ^^ 
surveyor  for  the  time  being  of  the  landlord,  and  in  all  thereon^* 
respects  according  to  the  agreement  aforesaid,  grant  or  liave  been 
cause  to  be  granted  to  the  tenant  or  his  approved-of  compl«t«iy 
nominee,  a  lease  of  such  house  or  houses  and  of  the  site  ^'*"^^» 
thereof,  and  of  the  intended  yards,  gardens  and  outbuild-   ^' 
ings  thereto  belonging,  such  lease  to  be  for  the  term  of 

ninety-nine  years  from (unless  sooner  determined  by 

surrender, re-entry, forfeiture  or  otherwise),  and  to  contain 

the  several  exceptions,  reservations,  covenants,  conditions 

and  provisions  hereinafter  specified  :  and  when  and  as  Tenant 

often  as  aforesaid  the  tenant  will  apply  for  and  accept  a  J^  *Ppiy 

lease  or  leases  to  him  or  his  approved-of  nominee  of  f^LtS^   , 

,    ,  ,  ..,       .    .    *^^,''      ..  .  .       accept sach 

such  house  or  houses  without  mvestigatmg  or  requirmg  leases, 
the  title  thereto  (/),  and  the  tenant  or  nominee  shall  duly 
execute  a  counterpart  or  counterparts:  and  every  such 
lease  and  counterpart  shall  be  drawn  and  engrossed  by 
the  solicitor  of  the  landlord  and  at  the  tenant's  expense 
in  accordance  with  the  provisions  mentioned  in  the 
preceding  paragraph. 

13.  The  tenant  shall  pay  all  fees  and  other  monies  Tenant 
which   may  become  payable  to  any  district  or  public  will  pay 
surveyor  in  respect  of  the  premises  comprised  in  this  district 
agreement,  and  shall  pay  to  the  architect  or  surveyor  of  "^"^^^^'f 
the  landlord  for  the  time  being  the  usual  and  proper  fees  lord's*" 
of  a  surveyor  for  supplying  the  drawings,  superintending  surveyor's 
the  several  works,  and  giving  certificates  of  the  com-  f««8- 
pletion  thereof. 

{€)  See  note  (i). 

(/)  Bnt  see  ante,  pp.  24  and  254 — 256,  as  to  inrestigating  title 
before  Vuilding. 
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MSXT  FOR 
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Landlord 
may  enter 
to  view 
■work ; 

and  graze 
cattle,  &c. 

Every 
lease  shall 
•contain ; 

Reserya- 
tions  and 
•exoeptionSy 
<&c. 

Covenant 
to  pay 
rent ; 


— and 
taxes  ; 


— to  com- 
plete 
building, 


— to  make 
a  road; 


14.  The  landlord  and  his  architect  or  eurvejor  for  the 
time  being  may,  at  all  reasonable  times,  eater  upon  the 
premises  comprised  in  this  agreement,  or  anj  part 
thereof,  to  view  and  sarrej  the  works  hereby  agreed  to 
be  executed  and  the  materials  to  be  therein  used.  The 
landlord  and  his  agents  shall  also  daring  the  continuance 
of  this  agreement  be  permitted  to  enter  upon  the  pre- 
mises comprised  herein,  and  to  nse  the  same  for  the 
purpose  of  grazing  cattle  and  for  any  other  purpose,  pro- 
yided  that  none  of  the  rights  of  the  tenant  under  or  bj 
Tirtue  of  this  agreement  be  prejudiced  thereby. 

15.  Eyebt  lease  that  shall  be  granted  in  pursuance  of 
this  agreement  shall  contain  such  exceptions  and  reser- 
vations of  the  running  of  water  and  soil,  and  of  all  right 
(if  any)  restricting  the  free  use  of  any  contiguous  or 
adjoining  land  of  the  landlord,  or  the  appropriation  at 
any  time  hereafter  of  such  land,  for  building  or  other 

Imrposes  {_8ee  note  (h)']  as  are  usually  inserted  in  the 
eases  of  the  landlord ;  And  eyery  such  lease  shidl  contain 
covenants  on  the  part  of  the  tenant,  or  his  i^proyed-of 
nominee,  for  payment  of  such  apportioned  rents  as  are 
hereinbefore  mentioned  by  half-yearly  payments  on  the 

day  of and  the  day  of ,  the  first 

payment  to  be  made  on  such  of  those  days  as  shall  first 
happen  after  the  granting  of  the  lease,  and  the  last  to  be 
mcule  in  advance  one  calendar  month  before  the  expiration 
of  the  terra,  and  for  payment  of  the  land-tax  and  sewers 
rates,  and  of  all  other  existing  and  future  rates,  duties, 
taxes,  assessments  and  outgoings  of  every  description 
whatsoever  for  the  time  being  payable  either  by  landlord 
or  tenant  in  respect  of  or  charged  upon  the  premises : 
And  also  covenants  by  the  tenant  or  his  approved-of 
nominee  to  finish  and  complete  the  several  houses  bo 
agreed  to  be  built  as  aforesaid,  together  with  all  offices, 
outbuildings,  yards,  gardens,  ways,  paths,  pavements, 
vaults,  channels,  sewers,  wydraughts,  drains,  gutters, 
and  appurtenances,  and  render  the  same  fit  for  habitation 
within  the  times  hereinbefore  respectively  mentioned  in 
that  behalf,  in  a  good,  substantial,  and  workmanlike 
manner,  with  all  necessary  and  proper  fixtures  and  fasten- 
ings to  the  same  respectively,  to  the  satis&ction  of  the 
architect  or  surveyor  of  the  landlord  for  the  time  being : 

And  to  make  and  lay  down  on  the side  of  the  plots 

or  pieces  of  land  numbered  1  to  20  inclu^iive  on  the  said 
plan  a  new  roadway feet  in  width,  with  a  footpath 
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feet  in  width  (/),  to  the  satisfaction  of  the  architect    aorkr- 

DF  surveyor  of  the  landlord  for  the  time  being  ;  such  >'■"''  '<>» 
toad  and  pathway  to  be  properly  made  and  laid  down  |^^**^ 
with  chalk  or  bavins  and  gravel,  the  road  to  slope  nine  liasbs  to 
inches  from  the  crown  to  the  water-tables,  and  the  path-  tenant  ob 
way  to  slope  two  inches  towards  the  water-tables  :  And  »omini». 
to  pay  a  fair  and  just  proportion  (such  proportion  to  ^^j^y 
be  settled  by  the  architect  or  surveyor  of  the  landlord  proportion 
for  the  time  being)  of  all  expenses  and  charges  for  re-  of  expenses 
pairing   the  said  new  roadway  and  pathway,  and  forP^'^P*"^* 
Slaking^  renewing,  and  repairing  all  other  roads  or  path-  ^d^ay, 
irays,  pavements,  channels,  sewers,  drains,  water-courses,  and  of 
ma  parly- walls  or  fences  which  are  or  shall  be  used  in  making 
»mmon  by  occupiers  of  the  premises  comprised  in  ttiis  ?*^^  ^^' 
igreement  and  the  occupiers  of  any  dwelling-houses  and  ^f  ^^ 
buildings  erected  or  thereafter  to  be  Erected  on  any  part  used  in 
a  the  estate  o(  the  landlord  adjoining  or  contiguous  common 
hereto,  nntil  the  said  roads,  pathways,  sewers  and  drains  ^*^  ^^^^^ 
hall  be  legally  repairable  as  public  roads,  highways,       "^^^ ' 
ewers   and   drains,  in  which   case  the  tenant  or  his 
k>minee  will  be  liable  under  the  covenant  hereinbefore 
jontained :  Such  proportion  shall  be  fixed  by  the  sur- 
veyor of  the  landlord  for  the  time  being,  and  shall  be 
feooverable  in  the  nature  of  rent  in  arrear :  And  cove — ^to  re- 
iants  at  the  cost  of  the  tenant  or   his  approved-of  p^"*; 
btninee  to  keep  the  premises  and  the  fixtures,  and  dl 
Ither  buildings,  in  good  and  substantial  repair  and  con- 
ition  during  the  term,  whether  re(^uired  to  do  so  by 
iotice  or  not,  Ahd  particularly  to  pamt  in  every  [third]  —to pant 
ear,  with  two  coats  of  good  oil-colour,  all  the  external  out«ide ; 
iDod,  cement,  metal  and  other  work  previously  or  usuaUy 
binted,  and  to  paint  in  every  [^seventh]  year  of  the  said  — inaidc  ; 
pm,  with  two  coats  of  good  oil-colour,  all  the  internal 
rood,   metal   and    other   work   previously  or  usually 
feinted  :  And  to  permit  the  landlord  and  his  agents  and  ~-;to  per- 
krveyors  at  all  reasonable-  times  during  the  term,  to  j™!^^^* 
ater  into  the  premises,  and  inspect  the  condition  thereof,  ^^^^  ^ 
bd  to  tflkke  a  schedule  of  fixtures,  and  give  or  leave  notice  view  re- 
t  any  defect  in  the  repair  or  condition  thereof,  and  to  pair ; 
bake  good  all  such  defects  within  three  calendar  months 
Iter  snch  notice  shall  have  been  given  or  left ;  And  to  --and  io 

restrain 

(/)  See  anU,  p.  274,  et  aeq.  See  the  proriaions  of  the  Metropolis 
leal  Management  Aete,  pottj  Part  HI.,  aa  to  width  of  roads,  &c.  ; 
Id  abo  the  Public  Health  Act,  1875,  post,  Fart  TIL,  aa  to  roads  net 
Kkin  the  metropolis. 

B  2 
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▲ORES-     permit  such  entry  as  aforesaid  to  restrain  or  preTent 

MEKT  foB  the    tenant   or    his    nominee    firom   carrying  on  anj 

BUttWHo  ^^^®  ^^  business  on  the  said  premises  or  any  part 

L1ASK8  TO  thereof,  without  the  written  licenoe  of  the  landlord  nnt 

TBHAKT  OK  had  and  obtained,  and  from  permitting  any  encroachmeiif 

BOMiHBB.  upon  the  premises,  or  any  right  of  light  or  other  ea8e< 

tenant  in    nient  to  be  acqnired  over  or  upon  the  said  premises  by  oi 

certain       in  respect  of  any  premises  adjoining  or  near  thereto  i 

cases ;        AiSD  to  permit  the  workmen  employ^  by  the  land](d 

—and  to     or  any  other  person  appointed  by  him  to  enter  into  tin 

permit       premises  to  repair  contiguous  or  adjoining  premises,  ol 

to^repair     ^  cleanse  the  sewers  and  drains  thereof,  making  gooJ 

adjoining    ^^^  VJ^P^S  ^  ^^  Compensation  for  any  damage  to  tlM 

premises ;   premises  demised  :  And  to  insure  and  keep  the  BtSi 

_to  demised    messuages,    buildings    and    premises  insorei 

insure ;       against  loss  or  damage  by  fire  in  a  sum  not  less  ih4 

[four-fifths]  of  the  full  yalue  thereof  when  completed,  ij 

an  office  of  insurance  to  be  approved  of  by  the  landloil 

in  the  joint  names  of  the  landlord  and  of  the  tenant  01 

--to  pro-    hig  nominee,  and  at  all  times  when  required  to  prodad 

reSpts  •    ^^®  policy  or  policies  of  such  insurance,  and  the  receipi 

—that  '    ^^^  *'^®  premiums  in  respect  of  the  same,  to  the  said  land 

landlord      ^^^^  ^^  ^  ^^^  solicitor  or  Solicitors  :  and  that  in  defanl 

may  insure  the  landlord  may  insure,  and  the  premium  or  premion^ 

in  default;  shall  be  recoverable  as  rent  in  arrear  :  And  to  lay  onto 

—to  lay     permit  to  be  laid  out  the  insurance  monies  in  re-instatipj 

out  insur-   the  premises,  And  if  the  amount  so  receivable  shall  I 

*°^j^.  insufficient  to  re-instate  the  premises,  then  to  make  i 

and  *^o   ^^®  deficiency  out  of  his  own  monies  :  And  within  thrt 

np  de-        calendar  months  after  the  execution  of  every  assigmneii 

ficiency ;     [or  Underlease]  of  the  said  premises  to  produce  to  tt 

—to  give    landlord,  or  his  solicitor  or  solicitors  for  the  time  beini 

notice  of     ^xkch  assignment  [or  underlease]  with  the  name  of  tl 

me*^  &c  assignee  [or  underlessee]  and  other  information  in  ord^ 

'        that  the  particulars  thereof  may  be  taken  down,  at  U 

expense  of  the  tenant  or  such  party  or  parties,  sue 

expense  not  to  exceed  the  sum  of  guineas  f< 

—not  to  each  assignment  [or  underlease]  :  And  not  to  can 
permit  qq  qj.  permit  to  be  carried  on  any  trade,  busine 
trade,  &c. ;  ^^  occupation  whatsoever,  or  anything  in  the  natuj 
—to  nse  as  thereof,  without  the  written  licence  of  the  landloi 
pri^te  gpgt  jjad  and  obtained,  and  not  to  do  or  permit  to  be  doi 
house"^'  any  act  or  thing  which  may  be  or  grow  to  the  annoyanc 
damage  or  inconvenience  of  the  neighbourhood  or  of  tl 
lands  of  the  landlord  adjoining  or  near  thereto,  but  to  ni 
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)he premises  as  and  for  private  dwelling-houses  only :  And    aor«k- 
lot  to  erect  any  building,  wall,  or  fence  on  the  premises  ^^^  ^^^ 
Ifcher  than  such  as  are  specified  on  the  said  plan,  or  make   Bui^pi^o 
my  alteration  in  the  plan  or  elevation  of   the  said  leasks  to 
IweUlDg-honses,  offices  and  outbuildings  without  the  tenant  ok 
iccDce  in  writing  of  the  landlord :  And  at  the  expiration  nominee^ 
ft  sooner  determination  of  the  term  to  deliver  up  the  __^q^  ^^ 
jtremises,  together  with  all  additions  and  fixtures  in  such  erect  any 
{ood  and  substantial  repair  and  condition  as  aforesaid  :  other 
Ihd  every  such  lease  shall  also  contain  a  proviso  for  ^'^^^^^^"S* 
iB-€Dfcry  on  non-payment  of  the  rents  thereby  reserved  or   ^'  .. 
m  part  thereof,  or  the  said  contingent  sum  or  sums  of  77^1  ^i^ 
noney  made  recoverable  in  the  same  manner  as  the  said  yZn;' 
wts  or  any  part  thereof,  for  twenty-one  days  next  after  _to 
iny  of  the  days  on  which  the  same  or  any  part  thereof  deliver  up ; 
liall  become  due,  whether  tlie  same  shall  have  been  —proviso 
l^ally  demanded  or  not,  or  on  the  breach,  non-per-  for  re- 
brmance  or  non-observance  of  anv  of  the  tenant's  cove-  entry. 
laDts  or  agreements  (</)  :  And  shall  contain  the  usual  Covenants 
palified    covenant    by  the  landlord  .for  quiet  enjoy- {*y^*I**^" 
|ient(A) :  And  every  such  lease  shall  also  contain  all  other  n^Ji^t  e^. 

i  joyment. 

And  other 
,  ig)  A  proviao  limiting  the  power  of  re-entry  is  frequently  inserted  ; 

St  see  now  the  restrictions  on  right  of  re-entry  by  s.  14  of  the  Con- 

kTucing  and  Law  of  Property  Act,  1881,  antCf  p.  231. 

I  (A)  In  order  to  prerent  deterioration  in  the  ralue  of  the  premises 

Iniised,  where  they  form  part  of  an  estate  upon  which  dwelling- 

Bues  of  a  certain  class  only  should  be  built,  the  lessee  might  obtain 

ram  the  lessor  the  following  covenants : — 

"And  every  such  lease  shall  also  contain  covenants  by  Covenant 
he  landlord  not  to  erect  or  suffer  to  be  erected  during  ^  ^®**°^ 
he  said  term  on  any  part  of  the  estate  of  the  landlord  ^^jy^ 
jijoining  the  premises  comprised  in  this  agreement,  and  houses  of 

lot  hereby  demised,  within feet  from  the  premises  certain 

lereby  demised  or  any  part  thereof,  any  building  what-  *^^*^  > 
bever  other  than  a  private  dwelling-house  or  private 
hrelling-hoases,  in  the  erection  of  each  of  which  not  less 

Iian  £ shall  be  expended  :  And  that  until  the  said  —and  to 

wds  coloured on  the  said  plan  shall  be  legally  **^®  * 

^irable  as  public  roads  or  highways,  the  landlord  will  J^J^"^* 
n  every  letting  on  lease  or  otherwise  of  any  part  of  the  other 
Mate  of  the  landlord  adjoining  hereto  and  not  hereby  lessees  to 
iemised  take  from  the  lessee  a  covenant  or  agreement  i»y  P^o- 
ihat  such  lessee,  his  executors,  administrators  and  assigns  ^^^  *°' 
rill,  during  so  much  of  the  term  to  be  granted  to  him  as  ^p^ir  of 

roads. 
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AORSE- 
MSHT  FOR 

SEVERAL 

BUILDING 

LIASES  TO 

TENAKT   OR 

NOMINEE. 

tenant  in 
certain 
cases ; 

—and  to 

permit 

workmen 

to  repair 

adjoining 

premises; 

—to 
insure; 


pennit  such  entry  as  aforesaid  to  restrain  or  preyenl 
the  tenant  or  his  nominee  from  carrying  on  an 
trade  or  business  on  the  said  premises  or  any 
thereof,  without  the  written  licence  of  the  landlord 
had  and  obtained,  and  from  permitting  any  encroai 
upon  the  premises,  or  any  right  of  Ught  or  other  tm 
ment  to  be  acquired  over  or  upon  the  said  premises  by  d 
in  respect  of  any  premises  adjoining  or  near  tiieretd 
Ai^D  to  permit  the  workmen  employ^  by  the  landlo^ 
or  any  other  person  appointed  by  him  to  enter  into  ti 
premises  to  repair  contiguous  or  adjoining  premises,  i 
to  cleanse  the  sewers  and  drains  thereof,  making  goo 
and  playing  a  fair  compensation  for  any  damage  to  tlj 

S remises  demised :  And  to  insure  and  keep  the  oa 
emised  messuages,  buildings  and  premises  ins^ 
against  loss  or  damage  by  fire  in  a  sum  not  less  thi 
[four-fifths]  of  the  full  value  thereof  when  completedJ 
an  office  of  insurance  to  be  approved  of  by  the  landkw 
in  the  joint  names  of  the  landlord  and  of  the  tenant 
his  nominee,  and  at  all  times  when  required  to  proda 
the  policy  or  policies  of  such  insurance,  and  the  re^ 
for  the  premiums  in  respect  of  the  same,  to  the  said  lui 
lord  or  to  his  solicitor  or  solicitors  :  and  that  in  de&a 
the  landlord  may  insure,  and  the  premium  or  premiu^ 
shall  be  recoverable  as  rent  in  arrear  :  And  to  lay  omj 
permit  to  be  laid  out  the  insurance  monies  in  re-instam 
the  premises,  And  if  the  amount  so  receivable  shall 
insufficient  to  re-instate  the  premises,  then  to  make  \ 
the  deficiency  out  of  his  own  monies  :  And  within  thij 
calendar  months  after  the  execution  of  every  assi^ 
[or  underlease]  of  the  said  premises  to  produce  to 
landlord,  or  his  solicitor  or  solicitors  for  the  time 
such  assignment  [or  underlease]  with  the  name  of  * 
assignee  [or  underlessee]  and  other  information  in  cri 
that  the  particulars  thereof  may  be  taken  down,  at : 
expense  of  the  tenant  or  such  party  or  parties, 

expense  not  to  exceed  the  sum  of  guineas 

each  assignment  [or  underlease] :  And  not  to 
on  or  permit  to  be  carried  on  any  trade,  h 
or  occupation  whatsoever,  or  anything  in  the 
—to  use  as  thereof,  without  the  written  licence  of  the  lani 
first  had  and  obtained,  and  not  to  do  or  permit  to  be  " 
any  act  or  thing  which  may  be  or  grow  to  the  annoi 
damage  or  inconvenience  of  the  neighbourhood  or  of  s 
lands  of  the  landlord  adjoining  or  near  thereto,  but  tc : 


— ^to  pro- 
dace 
receipts; 

—that 
landlord 
may  insnre 
in  default ; 

— to  lay 
out  insur- 
ance 
monies, 
and  make 
up  de- 
ficiency ; 

— to  give 
notice  of 
assign- 
ments, kc. 


— not  to 
pennit 
trade,  kc. ; 


private 
dwelling- 
house  ; 
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pB  premises  as  and  for  private  dwelliDg-houses  only :  And    aorer- 
'  to  erect  any  building,  wall,  or  fence  on  the  premises  ^^^  ^^^ 
ler  than  such  as  are  specified  on  the  said  plan,  or  make   g^J^piyo 
J  alteration  in  the  plan  or  elevation  of  the  said  leases  to 
elling-honses,  offices  and  outbuildings  without  the  tenant  or 
oe  in  writing  of  the  landlord :  And  at  the  expiration  nominee^ 
|r  sooner  determination  of  the  term  to  deliver  up  the  _^q^  ^ 
mises,  together  with  all  additions  and  fixtures  in  such  erect  any 
and  substantial  repair  and  condition  as  aforesaid  :  other 
every  such  lease  shall  also  contain  a  proviso  for  building, 
jB-entrT  on  non-payment  of  the  rents  thereby  reserved  or       , 
^j  part  thereof,  or  the  said  contingent  sum  or  sums  of  ;;f^f,*^. 
iiey  made  recoverable  in  the  same  manner  as  the  said  vation ; 
ts  or  any  part  thereof,  for  twenty-one  days  next  after  __^ 
y  of  the  days  on  which  the  same  or  any  part  thereof  deliver  up ; 
11  become  due,  whether  the  same  shall  have  been  —proviso 
lly  demanded  or  not,  or  on  the  breach,  non-per-  for  re- 
ance  or  non-observance  of  any  of  the  tenant's  cove-  entry. 
ts  or  agreements  (//)  :  And  snail  contain  the  usual  Covenants 
jpialified    covenant   by  the  landlord  .for  quiet  enjoy- J*yj*!*^" 
^nt(A) :  And  every  such  lease  shall  also  contain  all  other  J^uj^t  en- 

joyment. 

And  other 
ig)  A  proviso  limiting  the  power  of  re-entiy  is  frequently  inserted ; 

see  no«r  the  restrictions  on  right  of  re-entry  by  s.  14  of  the  Oon< 

ing  and  Iaw  of  Property  Act,  1881,  anUf  p.  231. 

In  order  to  prevent  deterioration  in  the  value  of  the  premises 

ised,  where  they  form  part  of  an  estate  upon  which  dweUing- 

of  a  certain  class  only  should  be  built,  the  lessee  might  obtain 

the  lessor  the  following  covenants : — 

"And  every  such  lease  shall  also  contain  covenants  by  Covenant 
landlord  not  to  erect  or  suffer  to  be  erected  during  ^  ^^^ 

B  said  term  on  any  part  of  the  estate  of  the  landlord  ^^^i^ 

[joining  the  premises  comprised  in  this  agreement,  and  houses  of 

hereby  demised,  within feet  from  the  premises  certain 

by  demised  or  any  part  thereof,  any  building  what-  <^^*" » 

ver  other  than  a  private  dwelling-house  or  private 

dling-houses,  in  the  erection  of  each  of  which  not  less 

n  £ shall  be  expended  :  And  that  until  the  said  — nand  to 

coloured on  the  said  plan  shall  be  legally  ^^^  » 

pairable  as  public  roads  or  highways,  the  landlord  will  j^J^"^* 
every  letting  on  lease  or  otherwise  of  any  part  of  the  ot^er 
te  of  the  landlord  adjoining  hereto  and  not  hereby  lessees  to 

mised  take  from  the  lessee  a  covenant  or  agreement  i»y  pro- 
such  lessee,  his  executors,  administrators  and  assigns  ^^J^  *°' 

ill,  during  so  much  of  the  term  to  be  granted  to  him  as  ^p^^^^  ^f 

roads. 
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AOME-    GOYenants  and  conditioDs  (if  any)  nsaally  inserted  ii 
MiHT  FOR  leases  of  a  like  natnre. 

^^J^^  1 6.  The  tenant  will,  in  the  meantime  and  until  a  kaa 
LXASB8  TO  ^^  leases  shall  have  been  granted,  in  pnrsnanoe  of  tin 
TiHAHT  OR  agreement  in  that  behalf  hereinbefore  contained  of  th< 
yoMiyKB.  said  several  pieces  or  plots  of  land,^ay  unto  the  landlord 
^jg^^         the  several  yearly  rents  following,  that  is  to  say,  for  tin 

coTcnants.  ^rst  year  from  the day  of  -7 — a  peppercorn,  i^^ 

Tenant  to  *^®  second  year  from  the  same  day  the  sum  of  £ — 
pay  certain  and  for  the  third  and  every  subsequent  year  from  it* 
rents  until  same  day  the  sum  of  £ ,  each  of  such  yearly  rents  ii 

^^""tei      ^  P^^  ^  *'^^  equal  half-yearly  payments  on  the  — 

^^^  *  •     day  of and  the day  of  — —  in  every  year,  asi 

the  first  of  such  half-yearly  payments  to  bo  made  m 

the day  of ,  but  so  nevertheless  that  from  tb* 

yearly  rents  for  the  time  being  payable  under  this  preseiJ 
agreement  there  shall  always  be  deducted  the  yearly  renj 
or  rents  (if  any)  which  shall  for  the  time  being  hati 
been  reserved  and  become  payable  under  any  lease  (\ 
leases  which  shall  then  have  been  granted  in  pursue 
of  the  aOTeement  in  that  behalf  hereinbefore  contatDc^ 
and  so  that,  if  the  total  sum  of  the  rents  which  shall  ^ 
any  time  have  been  reserved  and  become  payable  Df»i 
any  such  lease  or  leases  shall  be  equal  to  or  exceed  iU 
rent  for  the  time  being  payable  in  pursuance  of  iH 
agreement,  such  last-mentioned  rent  shall  wholly  cease, 

17.  In  the  meantime  and  until  such  lease  or  leases  ^ 
aforesaid  shall  be  granted  the  tenant  shall  occupy  tbi 
said  pieces  or  plots  of  land  subject  to  the  aCTeemtKj 
herein  contained,  and  also,  so  far  as  applicable,  to  tii 

subject  to   covenants  and  conditions  hereby  provided  to  be  tt*D 
coYcnants    taiued  iu  such  lease  or  leases,  in  the  same  manner  as  \ 
such  lease  or  leases  were  actually  granted  and  the  tenai^ 
had  executed  a  counterpart  or  counterparts  thereof. 

18.  The  tenant  or  his  nominee  shall  not  remove  I 
permit  to  be  removed  (until  after  the  completi<Hi  <\ 
the  said  houses  and  other  works  in  accordanoe  witi 


Until 

leases 

granted, 
tenant  to 
occupy, 
subject 
coTena] 
in  lease. 


Tenant 
not  to 
remo\e 
materials, 
&c. 


the  said  roads  or  ways  shall  not  be  so  legally  repairsb 
as  aforesaid,  bear  and  pay  a  fair  proportion,  to  be  asce^ 
tained  and  settled  by  the  architect  or  surveyor  for  taj 
time  being  of  the  landlord,  of  the  expense  of  Keeping  J 
repair  such  roads  or  ways  and  the  footpaths  thereof.'' 
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the  proTlBionB  and  stipulations  herein  contained),  with-    AaRBs- 
out  the  consent    in  writing  of    the    landlord  or  his  ^^'^  ^^^ 
ardiitect  or  eurveyor  for  the  time  beiufir.  any  of  the   ™^**^^ 

r^^j.  vi     D«*,^jvi      ovi      w*v/     «*uiv    M^Aug,    »uj     vx     vu^     BUILDING 

buildmg  materials  or  other  things  which  shall  be  brought  lbasbs  to 
or  deposited  upon  the  said  pieces  or  plots  of  land  or  any  tbnaht  o& 
portion  thereof,  or  upon  any  street,  road,  or  passage  hoiiimbb. 
adjoining  thereto,  for  the  purpose  of  erecting  and  com- 
pleting  the  said   houses  and  other  works;    and  any 
bailding  materials  and  all  other  things  which  may  have 
been  brought  upon  the  said  pieces  or  plots  of  land,  or 
upon  any  street,  road,  or  passage  adjoining  thereto,  shall 
be  considered  as  immediately  attached  to  the  buildings 
to  be  erected,  or  in  course  of  erection,  upon  the  said 
pieces  or  plots  of  land  on  which  such  building  materials 
or  other  things  may  be  deposited,  or  (as  to  such  build- 
;  ing  materials  or  other  things  which  may,  for  the  time 
;  being,  be  deposited  upon   any  such    street,  road,  or 
!  passage  as  aforesaid,)  to  the  buildings  for  the  erection 
\  or  completion    of   which    the    same    may  have    been 
\  proyided. 

i       19.  If  the  said  houses,  offices,  outbuilding,  and  other  Power  of 
I  works  shall  not  be  erected  and  coyered  m  and  com-  ^^^  ^ 
\  pkted  within  such  times  as  aforesaid,  or  if  any  part  of  ^^  ^^ 
I  the  yearly  rents  which  under  or   by  yirtue   of  this  in  case  of 
I  agreement  shall  for  the  time  being  be  payable  by  the  bank- 
tenant  until  a  lease  or  leases  shall  haye  been  granted  '^^^  ^T 
»  in  pursuance  thereof  of  the  said  plots  or  parcels  of  land  ifhoiS^^ 
i  shiUl  be  in  arrear  for  twenty-one  days,  whether  legally  not  com- 
I   demanded  or  ^not ;  or  if  there  shall  be  a  breach  of  any  of  pleted  as 
the  tenant's  agreements  herein  contained,  or  if  the  tenant  agreed  or 
shall  become  or  be  declared  bankrupt,  or  become  insol-  of  gn^the 
!   yent,  then  and  in  any  or  either  of  such  cases  it  shall  be  tenant's 

j   lawftil  for  the   landlord,  after  giving  or  leaving  agree- 

'   months'  notice  in  writing,  to  the  tenant,  or  at  his  last  ments,  &c. 

known  address,  requiring  the  work  to  be  proceeded  with 
'  or  pointing  out  the  specific  default  of  the  tenant,  to 
enter  upon  and  take  possession  of  the  premises  com- 
prised in  this  agreement,  or  so  much  thereof  as  shall 
then  remain  to  be  demised,  and  also  to  remove  the 
tenant  from  further  interference  with  the  erection  of 
all  or  any  of  the  said  houses,  buildings,  and  other  works, 
and  it  shall  also  under  such  circumstances  be  lawful  for  p^^^  ^j 
tiie  landlord  to  employ  any  other  person  or  persons  to  landlord  to 
cany  on  and  complete  the  same,  and  if  he  shall  think  fit  use  mate- 
to  authorize  him  or  them  to  use  the  plant,  materials,  and  ^^^  and 

plant,  (ind 
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AOftix-  property  upon  the  works  for  and  towards  the  completion 
MBHT  Fo»  of  the  saia  dwelling-house  or  dwellinff-houses  and  build- 
Bunwiro  "^^»  ^^  other  works  ;  and  the  value  of  such  plant,  mate- 
UB101S  TO  tM&,  and  property  shall  be  estimated  by  the  architect  or 
TivAHT  OR  surreyor  of  the  landlord  for  the  time  being,  and  the  costs 
woMnriB.  and  expenses  incurred  in  any  way  in  carrying  on  and  corn- 
to  remove  plating  the  said  dwelling-house  or  dwelling-houses  and 
tenant  buildings  or  other  works  as  aforesaid  shall  be  the  first 
^^  charge  thereon,  and  the  same  or  any  part  thereof  may  be 
^^^^  sold  by  the  landlord  to  pay  such  charge,  by  public  auction 
with  or  private  contract,  and  without  reference  to  any  outlay  by 

building,  the  tenant  thereon,  and  the  said  materials  or  other  thmgs, 
or  the  produce  thereof,  if  the  landlord  should  elect  to 
sell  as  aforesaid,  may  be  retained  by  the  landlord  against 
any  money  due,  or  to  become  due,  from  the  tenant  in 
consequence  of  the  breach  of  this  agreement  or  the  non- 
completion  of  any  of  the  said  dwelling-honses.  The 
landlord  may  execute  all  such  instruments  aa  may  be 
necessary  for  carrying  into  e£fect  any  such  sale;  and 
upon  anv  sale  purpoiting  to  be  made  under  this  clanse, 
the  purchaser  ^alt  not  be  bound  or  concerned  to  see  or 
inquire  whether  either  of  the  cases  mentioned  herein  as 
authorizing  a  sale  has  happened.  But  no  such  notice 
as  aforesaid  shall  be  necessary  previous  to  an  entry  by  the 
landlord  in  case  of  the  bankruptcy  of  the  tenant  or  of  a 
breach  of  the  agreement  to  insure  or  of  the  condition 
against  assigning  hereinbefore  contained  (i). 

■ 

{%)  The  above'appearB  to  be  reasonable,  but  tbe  following  is  another 
more  stringent  form  which,  in  some  cases,  is  inserted  after  the  power 
to  the  landlord  to  enter  and  take  possession  of  the  land.  See  also 
other  forms  with  more  stringent  conditions  at  pp.  378,  88i,  388,  and 
395,  et  teq, 

'^  and  hold  and  enjoy  the  said  premises  and  the  dwelling- 
house  and  dwelling-houses  and  all  buildings  standing 
thereon,  and  all  plant,  materials  and  property  of  the 
tenant  then  upon  the  said  premises  or  any  part  thereof, 
as  and  for  a  stipulated  compensation  for  the  damage 
occasioned  by  the  breach  or  failure  of  the  tenant  to 
perform  this  agreement  and  not  as  in  the  nature  of  a 
penalty  or  forfeiture,  and  neither  the  tenant  nor  any 
person  claiming  under  him  shall  afterwards  be  entitled 
either  at  law  or  in  equity  to  any  right  or  interest  what- 
soever under  this  agreement  or  otherwise  in  respect  of 
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20.  [Inserty  if  tiecessarij,  clause  as   to  avoidance  not    aoree- 
affetiing  other  parcels^  p.  379.]  ment  for 

21.  llnsert  clause,  pp.  379,  380,  as  to  leases  not  being  several 
granted  while  rent  is  in  arrear  or  buildings  contrary  to  ^^Ysm'to 
conditions  are  on  premises.'}  tenant  or 

22.  If    any  dispute,    question,   diflTerence,    or   con-  nominee. 
troversy,  shall  arise  between  the  parties  hereto  touching  ^^^.^^^^^ 
these  presents  or  any  clause  matter  or  thing  herein  con-  ^ot  to 
tained,  or  the  construction  hereof,  or  anything  to  be  done  affect  other 
under  any  of  the  agreements  or  provisions  herein  contained,  parcels. 
or  any  matter  in  any  way  connected  with  these  presents  Leases  are 
or  the  operation  hereof,  or  the  rights  duties  or  liabilities  ^^^  ^  ^ 
of  either  party  in  connection  with  the  premises,  then  and  l^^^rent 
in  every  or  any  such  case  the  matter  in  diflPerence  shall  unpaid  or 
be  referred  to  two  arbitrators  or  their  umpire  pursuant  any  build- 
to,  and  so  as  with  regard  to  the  mode  and  consequence  of  '^^s  co»- 
the  reference  and  in  all  other  respects  to  conform  to,  the  J^*^^^, 

Provisions  in  that  behalf  contained  in  the  Common  Law  ditions'is 
rocedure  Act,  1854,  or  any  then  subsisting  statutory  on  the 
modification  thereof  (/).  premises. 

23.  These  presents  are  intended  to  operate  as  an  Arbitra- 
a^^reement  only,  and  not  as  an  actual  demise  of  the  ^^^^  clause. 
premises  comprised  in  this  agreement  or  the  buildings  to  Agreement 
be  erected  thereon,  and  shall  not  give  the  tenant  any  ^^^  ^ 
legal  interest  in  any  part  of  the  said  premises  comprised  ^^j  " 
in  this  agreement  until  the  lease  of  such  part  shall  demise  but 
be  executed,  except  so  far  as  to  create  a  strict  tenancy  at  as  tenancy 
will  on  the  part  of  the  tenant  upon  the  terms  aforesaid,  **  ^^^'• 
and  to  entitle  the  landlord  to  the  like  power  and  remedy 

by  distress  or  otherwise  for  the  recovery  of  the  rent  or 
respective  rents  to  become  due  under  these  presents  as  if 
the  lease  or  leases  had  been  actually  grantea. 

24.  The  words  "  the  landlord  "  used  in  these  presents  Operation 
shall  extend  to  and  include  the  heirs  and  assigns  (k)  of  ^^^ 
the  said  A.  B.,  and  the  words  "  the  tenant "  shall  extend  *<  land- 
to  and  include  the  executors  administrators  and  assigns  lord  " 
(approved  of  as  herein  stipulated)  of  the  said  C.  D.  in  aj^d        ^^ 
like  manner  as  if  they  nad  been  respectively  named  "  *«^^*- 


any  anch  land  or  of  the  buildings  or  plant  and  materials 
then  being  thereon." 

ij)  See  otho:  forms  of  reference  to  arbitration  at  pp.  827,  328,  347. 
(k)  If  landlord  be  seised  in  fee  ;  but  if  possessed  of  a  term  only, 
then,  "  the  executors,  administrators,  and  assigns." 

B  3 
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AOftXB-  herein  next  after  the  words  '*  landlord ''  and  '^  tenant " 
xiMT  FOR  respectively  throughout,  so  far  as  the  same  will  admit 

"^Dwa  *"^^  unless  the  context  or  the  nature  of  the  case  may 
L1ASK8  TO  require  a  different  construction  (/). 

nvAiT  OR       As  WITNESS,  <^c. 

SCHBDULE. 


VOXIVII. 


[Containing  the  specification,  ^c.  &c!\ 


WITBIN 
THI  METRO- 
POLIS. 


XVIII. 

AGRiK-    AGREEMENT  f(yr  the  Grant  of  Building  Leases  on 

MINT  FOR  completion  of  Buildings  of%  an  extensive  scale,    Corir 

LRASM^  £ftYw?n5   if  within   the    limits   of   the    Metropolitan 

WTPH  CON-  Building  Acts.    Provisions  for  Separate  Leases  if 

DITI0N8  IP  required.    Apportionment  of  Bent    Lessor  to  make 

Boads,  Senders,  Drains,  Ac.    Specifications  and  Form 
of  Lease  in  Schedule, 

^^""fZn, )  1-  ARTICLES  OF  AGREEMENT  made  and  entered  into 

1:  this day  of ,  18—,  Between  A,  B.   {intended 

Parties.       lessor"],  of ,  in  the  county  of ,  Esquire  ^herein- 
after called  the  landlord),  of  the  one  part ;  ana  C.  D. 

and  E.  F.  [intended  lessees],  of ,  builders,  Hierein- 

after  called  the  tenants),  of  the  other  part,  whereby  it  is 
agreed  as  follows  : — 

Power  of        2.  During calendar  months  from  the  date  hereof, 

entry  to  the  said  tenants  may,  for  the  purpose  only  of  building 
bniid.  and  executing  the  works  in  the  manner  hereinafter 
stipulated,  enter  upon  the  piece  or  parcel  of  ground 
hereinafter  particularly  mentioned  and  described  (o). 
Landlord  3.  THE  landlord  shall  or  will,  on  the  request,  and  at 
to  grant  the  costs  and  charges  of  the  tenants,  when  and  so  soon 
b^in*8  ^  ^^  messuages  or  tenements,  erections,  and  buildings, 
being*"^^    hereinafter  agreed  to  be  built,  shall  be  built  and  covered 


covered  in. 


(Z)  As  to  a  covenant  relating  to  land,  see  s.  58  of  the  Conveyancing 
and  Law  of  Property  Act,  I88I,  by  which  the  heirs,  &c.,  are  bound  as 
if  expressed. 

(a)  Power  should  here  be  given  if  necessary  to  pull  down  the  old 
buildings,  and  to  sell  or  otherwise  dispose  of  the  materials  thereof,  as 
the  case  may  be.  It  is  sometimes  stipulated  that  the  old  buildings 
on  part  of  land  shall  not  bo  removed  until  the  surveyor,  &c.,  certifies 
that  sufficient  work  has  been  done  to  secure  the  rent. 
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in  to  the  satiBfaction  of  the  landlord  or  his  architect  or    aqbbi- 
Biirreyor  for  the  time  being  as  herein  provided,  and  when  *"»»  »o* 
and  80  Boon  as  the  roads  and  main  sewers  and  drains  and  *^g^J^° 
other  works,  hereinafter  made  obligatory  on  the  tenants  with  cok- 
to  form  and  make,  shall  have  been  formed  and  made  as  ditiohs  if 
herein  provided  (b),  by  a  good  and  sufficient  indenture  of    witbi* 
lease,  or,  at  the  option  of  the  tenants,  by  several  good  and  *«*>«*»o- 
snfficient  indentnres  of  lease  (c),  demise  unto  the  tenants    .  ^^' 
or  unto  such  other  person  or  persons  as  they  shall  direct  ^  **^^  \ 

or  appoint^.  All  that  piece  or  parcel  of  ground,  situate ~ 

and  being  in  the road  or  street,  in  the  parish  of ,  Parcels. 

In  the  county  of ,  and  on  which  said  piece  or  parcel 

of  ground  lately  stood  several  messuages  or  tenements, 
which  were   heretofore  in  the   several  occupations  of 

■  and  ,  their   undertenants  or   assigns,  with 

their  several  gardens  and  appurtenances,  as  the  same  is 
delineated  or  described  in  the  plan  drawn  in  the  margin 
of  these  presents,  and  which  said  piece  or  parcel  of 

ground  contains  superficially  in  square  measure  

yards,  and  in  lineal  measure  of  circumference  the  foUow- 

mg  dimensions,  namely,  on  the  north  yards,  on 

the  east  —  yards,  on  the  south  -yards,  and  on 

the  west yards  [ffwe  the  abtUials']  :  Together  with 

all  messuages,  tenements,  erections,  and  buildings,  to  be 
erected  and  built  on  the  same  piece  of  ground,  or  any 
part  thereof :  And  all  ways,  easements,  and  appurtenances 
to  the  same  belonging ;  (Except  and  reserved  out  of 
the  said  demise  or  demises  hereby  agreed  to  be  made,, 
the  free  passage  of  water  and  soil,  in,  by,  and  through 
the  channels  and  drains  belonging  to,  or  which  shall  be 
in,  upon,  or  belonging  to,  the  said  premises  agreed  to  be 
demised^.  To  hold  the  said  piece  of  ground,  &c.,  and  the 
said  buildings,  &c.,  as  aforesaid  unto  the  tenants  for  and 

during  the  term  of  ninety-nine  years  from  the day 

of :  At  the  rent  of  a  peppercorn  for  the year  Rent ; 

of  the  said  term,  if  the  same  shall  be  lawfullv  demanded, 

and  at  the  clear  yearlv  rent  of  £ ,  for  the  residue  of 

the  said  term,  payable  by  equal  quarterly  payments  on 
the  nsual  quarter  days,  free  and  clear  of  any  future  land- 
tax  (d),  (the  late  land-tax  on  the  said  premises  having  been 

(&)  If  the  completion  of  all  roads  and  drains,  fcc,  is  not  to  be 
Blade  a  condition  precedent  these  words  shoald  be  altered  accordingly. 

(e)  If  it  18  desired  to  limit  the  number  of  honses  to  be  contained  in 
one  lease,  as  in  the  case  of  small  houses,  it  should  be  here  stated. 

((2)  See  ante,  Chap.  XXI.,  as  to  the  person  liable  for  land-tax  in- 
by  new  buildings. 
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AGBu-  parchased  or  redeemed  by  the  landlord)^  and  also  free 
XKVT  FOR  and  clear  of  existing  or  futore  sewers-rates  and  all  other 
Bt7iLx>ivo  i2^Qg^  rates,  duties,  assessments,  and  impositions,  of  what 
wiTH^ooir-  nature  or  kind  soever,  parliamentary,  parochial,  or  other- 
DiTioirs  IT  wise,  now  or  hereafter  to  become  payable  either  by  land- 
wiTHnr  lord  or  tenant  for  or  in  respect  of  or  charged  upon  the 
THB  MEMO- gg^id  premises  ;  the  first  quarterly  payment  of  the  said 

^^^'     rent  of  £ to  be  made  on  the  day  of 

^^'^^^ .  (subject  only  to  the  allowance  of  the  property-tax  in 

^—L  respect  to  the  said  reserved  rent). 

Landlord's      ^'  [GlausB  as  to  landlord's  title,  p,  385  (e)  ]. 
title  not  to     5.  THE  said  tenants  shall  or  will,  within  the  several 
^,re-        periods  hereinafter  mentioned,  under  the  inspection  or  to 
quired.       ^.jj^  satisfaction  of  the  landlord  or  his  architect  or  sur- 
Tenants  to  yeyor  for  the  time  being,  and  at  the  costs  and  charges  in 
all  respects  of  the  said  tenants,  erect,  build,  and  cover 
in  (/),  upon  the  said  piece  or  parcel  of  ground  herein- 
before  described,  in  a  substantial   and   workmanlike 
manner,  and  of  the  rate  of  building,  character,  and 
description  specified  in  the  specification  hereto  annexed 
by  way  of  first  schedule  {g^j,  such  and  so  many  messuages 
or  tenements  as  are  heremaffcer  mentioned  :  That  is  to 
say,  on  the  part  of  the  said  plan  respectively  marked 

A.  and  B.,  fronting  the  said Road  or  Street  in 

aforesaid,  eight rate  messuages  or  tenements  of 

uniform  structure  and  appearance,  and  of  the  value  of 

£ each  at  the  least ;  four  thereof  to  be  on  the  part 

of  the  said  plan  marked  A.,  and  being  on  the  north  side 

of  an  intended  street  to  be  called  Street,  and 

intended  to  be  connected  with Place  other  property 

of  the  said  landlord  ;  and  the  remaining  four  to  be  on 
the  part  of  the  said  plan  marked  B.,  and  being  on  the 
south  side  of  the  same  intended  street :  And  also  fifty 

rate  messuages  or  tenements  of  the  value  of  £ 

each  at  least,  on  the  other  part  of  the  said  ground  as 
marked  and  referred  to  on  the  said  plan  by  the  letters 

{e)  It  is  usually  stipulated  that  the  lessee  shall  not  require  or 
investigate  the  lessor's  title,  but  see  p.  24  as  to  building  leases,  and  as 
to  the  Vendor  and  Purchaser  Act,  187i,  and  the  Conveyancing  and 
Law  of  Property  Act,  1881.  See  also  pp.  '254 — 256.  See  paragraph  19 
of  this  agreement  as  to  landlord's  title  when  leases  are  granted. 

(/)  It  should  be  observed  that  the  lease  in  this  form  is  to  bo 
granted  when  the  houses  are  c<y»ered  in.  This  is  usual,  as  the  buUder 
may  require  to  obtain  advances  upon  the  leases  of  such  houses  as  are 
.80  far  completed. 

(g)  If  plans,  &c.,  have  been  made,  refer  also  to  them  as  part  of 
contract ;  see  Clause  8,  at  p.  858. 
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C,  D,  E,  F,  G,  and  H,  &c.,  and  will  produce  vouchers  of    aorbk- 
the  expenditure.  m«nt  por 

6.  The  tenants  Bhall  not  dig  out  any  part  of  the  said  »u*^^™<» 
pan^l  of  ground  deeper  than  is  necessary  for  the  con-  ,yrraooK- 
Btruction  of  the  seyeral  buildings  and  <&ains  and  the  ditionb  if 
road  to  be  made  as  hereinafter  mentioned^  and  shall  not    within 
dig  out  any  earth,  clay,  sand,  loam,  or  gravel,  and  shall  thbmbtro- 
not  sell  or  remove  any  of  the  same  from  the  said  premises     ^^^' 
over  and  above  what  is  reauired  to  carry  out  the  several  ^^^^^^^  v 

buildings  herein  mentioned,  and  no  bricia  shall  be  made ^_ 

or  burnt  upon  the  said  premises.  Not  to  re- 

7.  The  said  several  messuages  or  tenements  shall  be  move  clay, 
erected,  built,  and  covered  in  within  the  following  periods,  ^^qJ.* lJ^^^ 
that  is  to  say,  the  said  eight  messuages  or  tenements  to  bricks. 

be  fronting  the  said Eoad  or  Street,  which  are  to  rpj^g 

be  the  first  messuages  erected,  shall  be  covered  in  on  or  allowed 
before  the day  of now  next  ensuing,  and  shall  for  build- 
be  completed  and  fit  for  habitation,  together  with  all  ^s- 
yaidsy  easements,  roads,  ways,  footways,  boundary  walls, 

pavements,  and  fences,  on  or  before  the day  of , 

which  will  be  in  the  year  ;  and  the  said  eight 

messuages  or  tenements  shall  be  denominated  ; 

and  twenty  at  the  least  of  the  said  fifty  messuages  or 
tenements  to  be  built  on  the  said  ground  marked  C,  D, 
£,  F,  6,  and  H,  &c.,  as  aforesaid,  shall  be  covered  in  on  or 
before  the day  of ,  which  will  be  in  the  year 

1  ,  and  shall  be   completed  and  fit  for  habitation, 

j  together  with  all  yards,  easements,  roads,  ways,  footways, 
boundary  walls,  pavements,  and  fences,  on  or  before  the 

day  of ,  which  will  be  in  the  year ;  and 

that  the  remainder  of  the  said  fifty  houses,  to  be  built 

I  as  last  aforesaid,  shall  be  covered  in  on  or  before  the 

day  of ,  which  will  be  in  the  year y  and 

shall  be  completed  and  fit  for  habitation,  together  with 

I  ail  yards,  easements,  roads,  ways,  footways,  boundary 

walls,  pavements,  and  fences,  on  or  before  the  

day  of ,  whidi  will  be  in  the  year . 

8.  The  tenants  shall  and  will,  within  the  several  and  Tenant  to 

;  respective  periods  hereinbefore  appointed  for  covering  ^orm  ar^, 
in  the  said  several  messuages  or  tenements  respec-  ^*^*®»  ^' 
iiyely,  at  their  own  costs  and  charges,  form  all  and 
;  every  such  areas  and  vaults  in  front  of  the  said 
I  seTeral  messuages  or  tenements,  and  build  area-walls 
thereto  of  such  thickness  in  brickwork,  with  such 
q>riiiging  walls,  buttresses,   and    spandrils,  and  well 
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AaBKi-  secured  by  claj  coYering,  and  put  such  stone  kerbs, 
XBKT  foR  and  at  sach  levels,  as  shall  be  respectiyelj  ascertained 
BriLDwa  g^j  J  required  by  the  landlord  or  his  architect  or  surveyor 
,^]!J^^jp.  for  the  time  being  :  Asd  shall  and  will,  at  the  like  coeto 
DITI0N8  IF  and  charges,  place  boundary  stones  on  the  said  premises, 

wxTHiM  BO  as  to  show  and  preserve  the  full  extent  of  the  same ; 
TBBiciTEo-  gjj^  gjjiji  j^jnj  ^jlJ  make  such  footways,  and  with  such 

^^  ^     pavement,  and  so  kerbed,  as  shall  be  required  by  the 
^^"j^m )  '^^^^^^  ^^  ^^^  architect  or  surveyor  for  the  time  being. 

^—L     9.  The  tenants  shall  and  will,  at  their  like  costs  and 

—put  charges,  forthwith  make  and  build  such  common  sewers 
kerbs;  jn  qj.  jj^poa  the  said  ground  as  may  be  required  by  the 
— pUoo  landlord  or  his  architect  or  surveyor  for  the  time  being, 
iwmdary  ^^j.  the- easement  of  the  said  several  messuages  or  tene- 
^*      ments  so  agreed  to  be  built:  And  shall  and  will,  at 

paih^lm    ^^^^  ^^®  ^^®^®  ^     charges,  on  or  before  the day 

and  buUd    of ,  make  good  carriage  roads  of  such  respective 

sewers ;      widths  as  are  described  by  the  said  plan,  and  coloured 

—make      brown :  AND  also  shall  and  will,  at  the  like  costs  and 

carriage      charges,  within  the  several  and  respective  periods  here- 

'^^^^ '»       inbefore  appointed  for  completing  and  rendering  fit  for 

habitation  the  said  several  messuages  or  tenements  re* 

spectively  so  agreed  to  be  built  as  s&resaid,  make,  form, 

-anti        build,  and  construct  all  other  fit  and  appropriate  yards, 

^^"^        roads,  ways,  paths,  pavements,  vaults,  channels,  sewers, 

w^8^*  &c. ;  wydraughts,  drains,  and  gutters,  in,  upon,  throngh,  under, 

* '  or  about  the  said  premises  respectively,  and  cany  and 

conduct  such  sewers,  wydraughts,  drains,  and  gutters,  so 

as  to  communicate  with  the  said  common  sewera  so  agreed 

to  be  built  as  aforesaid,  to  the  satisfaction  of  the  landlord 

—and        or  his  architect  or  suiTeyor  for  the  time  being  :  And  also 

^^'.        shall  and  will,  at  the  like  costs  and  charges,  make  sdl 

^    ^ '        party  and  fence  walls  to  the  demised  premises  or  any  part 

thereof. 

—and  con-      iQ.  The  said  tenants  shall  and  will,  in  laying  out  and- 

w-^^      forming  all  such  roads,  paths,  main,  and  other  sewers 

of  BuUd°*  ft^d  drains  and  other  works,  and  in  erecting  all  such^ 

ing  Acts,    houses  as  aforesaid,  conform  in  all  respects  to  the  provi«  1 

^<^-  sions  of  The  Metropolis  Local  Management  Acts,  1855  and 

1862  {h\  and  of  The  Metropolitan  Building  Acts,  1855 

and  1878  (A),  and  of  all  statutory  modifications  thereof 

respectively  for  the  time  being  subsisting,  and  to  the  pro-^ 

visions  and  specifications  in  that  behalf  contained  in  tho 

first  schedule  hereto. 

(h)  See  the  Acts,  potf,  Fart  III. 
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11.  Tbk  tenants  also  shall  and  will,  from  time  to  time,    Aaan- 
and  at  all  times  until  a  lease  or  leases  shall  be  granted  "**'  '*^ 
as  herein  provided^  at  their  like  costs  and  charges,  repair     j^^j^ssa 
tfid  keep  in  repair,  to  the  satisfaction  of  the  landlord  or  with  cok- 
his  architect  or  snrreyor  for  the  time  being,  all  and  sin-  ditiors  if 
ffolar  the  said  messoages  or  tenements,  erections,  bnild-    ^"^ih 
ings,  sewers,  yards,  roads,  ways,  paths,  pavements,  vaults,     ^j^^g 
channels,  wyoranghts,  drains,  and  gutters.  (Another 

12.  And  the  tenants  also  shall  and  will,  from  time  to       Form.) 

time,  and  at  all  times  during  the  progress  of  the  said — 

buildings  and  works,  give   every  facility  to  the  said  "^^  K®®P  "* 
landlord  and  his  architect  or  surveyor,  or  agent  or  agents,  ^^^\ ' 
for  the  time  being,  to  enter  upon,  inspect,  and  survey  enable 

the  same.  landlord  to 

13.  All  the  said  messuages  or  tenements,  or  the  streets  i^^^^npept 
or  places  wherein  the  same  respectively  shall  stand,  shall,  P""^*^^ 
from  time  to  time  during  the  said  term  of  ninety-nine  ^^^^'^ 
years,  be  known,  distinguished,  and  called  by  such  name  nan^g  of 
or  names  as  the  landlord  shall  direct.  streets,  Ac 

14.  And  the  said  tenants  shall  not  nor  will,  at  any  Tenants 
time  or  times  during  the  said  term  hereby  agreed  to  not  to  open 
be  granted,  without  the  consent  in  writing  of  the  said  com^uni- 
knllord  for  that  purpose  first  had  and  okained  make  ^Zik.r 
or  form  any  road  or  way  so  as  to  commumcate  with  any  property, 
property  of  anv  person  or  persons  whomsoevever  other  or  make 
than  the  said  landlord :  and  will  not  make  any  streets,  o^^®^  ^^^^ 
roads,  ways,  courts,  squares,  or  passages,  on  the  saidj^^^.j^ 
pieces  or  parcels  of  ground,  except  the  said  roads  and  plan,  &c. 
passages  shown  on  the  said  plan,  or  make  any  alteration 

m  or  deviation  from  the  said  roads  and  passages  shown 
in  such  plan  without  such  consent  as  aforesaid. 

15.  When  and   as  soon   as    the  said  architect  or  Tenants  to 
sarveyor  for  the  time  being  of  the  landlord  shall  have  bave  scpa- 
from  time  to  time  made  his  report  to  the  landlord,  that  ™*?  ^<^® 
any  of  the  said  messuages  or  tenements,  erections  and  on  ^^. 
buildings  respectively,  nave  been  duly  erected,  built  cate  of 
np,  and  covered  in,  to  his  satisfaction,  and  accord-  landlord's 
ing  to  the  true  intent  and  meaning  of  these  presents,  architect. 

id  when  and  so  soon  as  the  roads  and  main  sewers  and 
and  other  works  hereinbefore  made  obligatory  on 
Ihe  tenants  to  form  and  make,  shall  have  been  formed 
id  made  as  hereinbefore  agreed  («),  the  tenants  shall 
entitled  to  have  from  time  to  time,  at  the  option  of 

(0  Sec  note  (6),  p.  871. 
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Aaui-  the  said  tenants,  one  or  more  lease  or  leases  (k)  of  the 
MUTT  FOR  said  messuages  or  tenements,  and  of  the  piece  or  parcel, 
'^^^Sm*  ^^  pieces  or  parcels,  of  ground  whereon  the  same  respec- 
WITH  CON-  lively  shall  be  erected  and  built,  with  their  respectiTe 
Dinoirs  IF  rights,  members,  and  appurtenances,  or  of  such  and  so 

wiTHiH  many  of  them  respectively  as  the  tenants  may  be  desirous 
iHB  METRO-  Qf  having  included  in  any  one  or  more  lease  or  leases, 

^^"^'     for  the  said  term  of  ninety-nine  years,  or  so  much  thereof 

^^L)  ^^  ®^^'  ^  ^^^^  ^  come  and  unexpired :  And  in  each 

and  every  of  the  leases  and  counterparts  so  agreed  to  be 

Tenants  to  granted  and  made  shall  be  contained  covenants  by  the 
corenant  tenants,  at  their  own  costs  and  charges,  to  finish  and 
complete  the  several  messuages  or  tenements  so  agreed  to 
be  built  as  aforesaid,  together  with  all  appurtenances,  and 
render  the  same  fit  for  habitation  within  the  times  here- 
inbefore respectively  mentioned  in  that  behalf,  in  a  good, 
substantial  and  workmanlike  manner,  with  all  necessary 
and  proper  fixtures  and  fastenings  to  the  same  respec- 
tively, according  to  the  specification  hereto  annexol  by 
way  of  first  schedule,  and  to  the  satisfaction  of  the  land- 
lord or  his  architect  or  surveyor  for  the  time  being : 
And  the  said  lease  or  leases  shall  in  other  respects  be, 
as  nearly  as  circumstances  will  admit,  and  with  such 
alterations  and  additions  (if  any)  as  circumstances  shall 
require,  in  the  form,  and  shall  also  contain  the  excep- 
tions, reservations,  covenants,  agreements,  and  stipula- 
tions, set  forth  and  specified  in  the  second  schedule  hereto. 
Apportion-      ]  6,  ip  more  than  one  lease  shall  be  granted,  the  said 

ment  ^      gross  and  clear  yearly  rent  of  £ ,  on  the  tenant's  exe- 

more  than  cuting  a  counterpart  or  counterparts  of  such  lease  or 
one  lease,    leases,  shall  be  apportioned  as  hereinafter  mentioned, 
that  is  to  say,  for  each  of  the  said  eight  messoages  or 
tenements  to  be  erected  in  front  of  the Street  afore- 
said, with  their  respective  appurtenances,  the  clear  annual 

rent  of  £ shall  be  reserved  and  made  payable  in  or 

by  such  lease  or  leases  thereof ;  and  for  each  of  the  said 
fifty  messuages  or  tenements,  to  be  erected  as  aforesaid, 
with  their  respective  appurtenances,  the  clear  yearly 

rent  of  £ shall  be  reserved  and  made  payable  in  or 

by  the  lease  or  leases  thereof,  so  that  a  rent  as  aforesaid 
shall  be  reserved  and  made  payable  for  every  part  of  the 
said  ground  and  premises  to  be  demised  (Z). 

(k)  See  note  (c),  p.  871. 

{l)  See  other  forms  at  pp.  860,  888,  886.     See  a!so  pp.  414,  415. 
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17.  The  tenants  shall  pay  to  the  architect  or  sar-    Aaass- 
yeyor  for  the  time  being  of  the  landlord,  for  his  or  >'""'  ^^ 
their  time  and  trouble  in  and  about  the  arrangement   ^JJJ^J^° 
of  the  plans  for,  and  the  superintending  the  building  ^^^  cov- 
of,  the  said  several  messuages  or  tenements,  and  other  ditions  if 
the  premises  incidental  thereto,  and  for  his  or  their    withih 
time  and  trouble  in  and  about  the  drawing  out  upon  ''^"^^"g^^* 
the  said  lease  or  counterpart,  leases  or  counterparts 
thereof,  the  plan  or  plans  of  the  premises  to  be  comprised  ^     jj^  ) 

in  such  lease  or  leases  respectively,  the  sum  of — 

guineas  (m)  for  every  messuage  or  tenement  to  be  erected  Leases  and 
upon  the  said  ground  in  pursuance  of  this  agreement,  co^n^cr- 
and  no  more :  And  likewise  all  fees  and  other  monies  JJ^^ 
which  may  become  payable  to  any  district  or  public  by  land- 
surveyor  in  respect  of  tne  premises.  lord's  soli- 

18.  The  tenants  [before  the  ground-floor  joists]  of  ci*or»^* 
the  said  messuages  or  tenements  are  respectively  laid,  ??^^^ 
shall  and  will  insure  the  same  from  damage  by  fire,  and    ,    .  ', 
keep  the  same  insured  in  the  name  of  the  landlord  in  the  "^^^  "^ 

Fire  Insurance  Office,  or  in  such  other  office  or  architect's 

offices  as  the  landlord  shall  select,  to  the  amount  of  and 
[four-fifths]  at  least  of  the  value  of  the  same  messuages  <l"*rict  , 
or  tenements,  erections,  and  buildings  respectively  ;  and  f^®^^^  ' 
shall  produce  to  the  landlord,  or  to  his  assent,  when  re-  „    '      ^ 
quirecC  the  last  receipt  of  the  premiums  oS  the  policy  or  J^^  ^ 
policies  ;  and  as  often  as  the  said  messuages,  tenements,  when,  &c. 
erections,  and  buildings  shall  be  destroyed  or  damaged 

by  fire  shall  forthwith  apply  all  monies  received  in  re- 
building or  repairing  the  same ;  and  in  case  the  said 
monies  shall  be  insufficient  shall  pay  such  sum  of  money 
as  shall  be  sufficient  in  and  towards  re-building  or  re- 
instating the  same. 

19.  The  tenants  shall  and  will  apply  for  and  accept  Tenants 
and  take  a  lease,  or  several  leases,  of  the  said  piece  or  "^  t^ccept 
parcel  of  ground,  with  the  messuages  or  tenements,  erec-  ^®**°  ^^ 
tions,  and  buildings,  to  be  thereon  erected  and  built  as  ^^^r- 
aforesaid,  under  the  terms  and  conditions  hereinbefore  part ; 
expressed,  without  in(]^uiring  into  (n)  or  investigating 

or  making  any  requisitions  on  or  to  or  in  any  way 
questioning  the  title  of  the  landlord  to  the  said  several 

(m)  Kiiher  one  fixed  sum  for  the  whole  of  the  architect's  work,  or 
two  nuns  wiU  be  made  payable,  one  for  certificates,  &&,  and  the  other 
for  plans,  &c. 

{n)  See  n.  (e^  ante,  p.  372. 
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pieces  of  land  or  any  of  them  or  edj  part  thereof  re- 
spectively ;  and  shall  and  will  execute  a  counterpart  or 
coonterpartA  thereof  respectively^  and  a  memorial  or 
memorials  thereof  for  registration  ;  and  the  tenants 
shall  pay  the  expense  of  preparing  snch  lease  and 
counterparty  or  leases  and  counterparts,  memorial  or 
memorials,  and  of  registering  the  same,  and  the  ex- 
penses of  preparing  and  executing  these  presents,  and 
the  counterpart  thereof,  and  also  all  other  expenses  of 
and  relating  to  every  such  lease  and  to  the  premises  (o). 

20.  The  tenants  shall  and  will  in  the  meantime  and 
until  the  said  piece  of  ground  and  the  buildings  thereon 
shall  be  demised  in  execution  of  these  presents,  pay  for 
the  same,  or  so  much  thereof  as  shall  remain  undemised, 
the  yearly  rent  or  rents,  or  sum  or  suras  of  money,  here- 
inbefore stipulated  to  be  reserved  and  made  payable  in 
the  lease  or  leases  to  be  granted  thereof  as  aforesaid, 
in  such  proportions  and  in  such  manner  as  the  same 
would  be  due  and  payable  in  case  a  lease  or  leases 
thereof,  reserving  such  rent  or  rents,  had  been  actually 
granted  in  execution  of  the  said  agreement  ( p)  :  Aim 
shall  and  will  in  the  meantime  until  the  granting  of 
such  lease  or  leases,  observe,  perform,  and  keep  all 
and  singular  the  covenants  and  agreements  hereinbefore 
agreed  to  be  inserted  in  such  lease  or  leases,  by  or  on  the 
part  of  the  said  tenants,  as  they  would  be  bound  to  do, 
if  such  lease  or  leases  had  been  actually  granted  to 
them,  so  far  as  the  nature  of  the  case  will  admit. 

21.  [Insert  clause  not  to  remove  materials,  p.  366.] 

22.  In  case  the  whole  or  any  part  of  the  said  yearly 
rent  or  sum  of  money,  yearly  rents  or  sums  of  money,  or 
any  of  them,  to  be  paid  by  the  tenants,  until  the  granting 
of  the  said  lease  or  leases,  siiall  be  behind  or  unpaid  for 
the  space  of  twenty-one  days  next  after  any  of  the  days 
of  payment  whereon  the  same  ought  to  be  paid  according 
to  the  meaning  of  these  presents,  whether  payment  of 
the  same  shall  be  legally  demanded  or  not ;  or  if  the 
tenants  shall  become  or  be  declared  bankrupt,  or  shall 
take  the  benefit  of  any  Act  for  the  relief  of  insolvent 
debtors,  or  shall  resign  or  make  over  their  effects  for  the 
benefit  of  their  creditors  or  any  class  of  them,  or  com- 
pound or  make  any  proposal  to  compound  with  such 

(o)  State  here  if  necessary  the  fixed  sum  to  be  paid  for  each  honse, 
or  for  several  houses  if  more  than  one  are  included  in  the  same  lease. 
ip)  See  another  form,  ante,  p.  365. 
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creditors  ;  or  in  case  the  tenants  shall  not  commence  to    agrbe- 

carry  out  the  provisions  of  this  agreement  within ^^^^  'or 

months  from  the  date  hereof,  or  in  case  the  tenants  shall  ^^^^j^^ 
not  well  and  duly  observe  and  perform  the  agreements  with  con- 
herein  contained  for  building  upon  the  said  piece  of  ditioksip 
ground  hereby  agreed  to  be  demised,  within  the  several    ^"hin 
periods  (it  being  the  intention  of  the  parties  hereto  that  ''=*>'*tro- 
time  shall  be  deemed  of  the  essence  of  this  agreement), 
and  according  to  the  stipulations  herein  mentioned,  or  ^  "j?^  \ 

an^  other  the  agreements  herein  contained  on  their  part, - 

or  if  the  tenants  shall  neglect  or  refuse  to  accept  a  lease  or 
leases  in  accordance  with  the  agreement  aforesaid,  or  to 
execute  a  counterpart  of  such  lease  or  leases,  or  to  pay 
the  charges  of  preparing,  engrossing,  and  executing  the 
same  within  one  calendar  month  after  they  shall  have 
been  requested  so  to  do,  then  and  in  any  or  any  one  of  the 
said  cases  it  shall  be  lawful  for  the  landlord  to  re-enter 
upon,  and  to  hold  and  enjoy  the  said  premises  hereby 
agreed  to  be  demised,  and  the  buildings  erected,  together 
with  all  materials,  plant,  and  effects  then  being  thereon, 
or  such  part  thereof  as  shall  remain  undemised,  freed  and 
absolutely  discharged  from  these  presents,  and  from  all 
right  ana  interest  whatsoever  of  the  said  tenants  at  law 
or  in  eqnitv  under  and  by  virtue  of  the  same,  and 
without  mating  any  compensation,  it  being  the  true 
intent  and  meaning  of  tne  parties  to  these  presents, 
that  in  any  of  such  cr.ses  as  aforesaid,  the  landlord  shall, 
at  his  option,  have  full  power  to  determine  and  make 
void  this  agreement,  both  at  law  and  in  equity,  without 
prejudice  to  the  recovery  of  any  arrears  of  such  yearly 
rent  or  sum  of  money,  rents  or  sums  of  money,  which 
shall  remain  due  and  unsatisfied :  And  the  tenants  shall 
not  be  discharged  from  any  damages  to  which  they  may 
be  or  might  have  been  otherwise  liable  for  or  on  account 
of  the  breach  of  all  or  any  of  the  agreements  herein  con- 
tained on  their  part,  which  ought  to  have  been  performed 
or  remain  unperformed  (r) ;  [but  the  avoidance  of  this 
agreement  in  manner  aforesaid  as  to  any  part  of  the  ground 
and  premises  in  relation  to  which,  or  to  the  lease  whereof, 
there  shall  be  such  default,  neglect  or  refusal,  shall  not 
prevent  this  agreement  from  remaining  in  force  as  to  any 
of  the  said  pieces  of  ground  and  premises  in  relation  to 

(r)  See  other  foncs  for  determiniDg  an  agreement,  at  pp.  307,  868, 
S84,  388,  895. 
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which,  or  to  the  lease  whereof,  no  such  default,  neglect 
or  refuBal  shall  have  occurred]  («). 

23.  The  landlord  further  shall  not  be  bound  or  obliged 
to  grant  any  such  lease  or  leases  as  aforesaid,  until  all 
arrears  of  the  said  yearly  rent  or  sum  of  money,  rents  or 
sums  of  money,  hereinbefore  agreed  to  be  paid  in  the 
meantime,  shall  be  fully  paid  and  satisfied  up  to  the 
granting  of  such  lease  or  leases,  or  up  to  the  quarter-day 
of  payment  neit  preceding  the  granting  of  such  lease  or 
leases  respectively,  if  the  same  shall  be  executed  before 
the  last  day  of  the  current  quarter,  nor  so  long  as  any 
house  or  other  building  shall  be  standing  on  any  part  of 
the  said  piece  of  land  (not  comprised  in  any  previous 
lease)  which  shall  not  have  been  erected  in  strict  con- 
formity with  the  provisions  of  this  agreement. 
Arbitration  clause,  p.  369]  (t). 
Insert  clause,  p,  369  or  384.] 
Insert  interpretation  clause,  p.  369.] 


24. 
25. 
26. 
As  Witness,  &c. 


The  First  Schedule  above  referred  to. 
{To  contain  the  specifications,  Jkc.)  (u). 

The  Second  Schedule  above  referred  to. 

{To  contain  the  form  of  lease,)    See  Precedent, 

No.  XXIV. 


(«)  The  part  in  brackets  will  be  omitted  if  the  power  of  entry  is  to 
extend  to  all  the  land  undemised. 

{t)  See  forms,  pp.  S27,  828,  347. 

(u)  If  not  annexed  to  the  agreement,  such  8i>ecifications  must  be 
stamped  separately.     See  the  schedule  to  the  Stamp  Act,  1870. 
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XIX. 
SHORT  FORM  of  Agrmnmi  Jot   Building  Lease  of  ^^l^^ll^i 

houses,  BUnWHG 

LB  ABC. 

AN  AGREEMENT  entered  into  this day  of ,  (Skart 

Between  A.  B.,  of,  &c  (hereinafter  called  the  land-  Farm.) 
lord),  of  the  one  part,  and  C.  D.,  of,  &c.  (here- 
inafter  called  the  tenant),  of  the  other  padi :  Whereby 
the  landlord  for  himself,  his  heirs  and  assigns  (a),  and 
the  tenant  for  himself,  his  heirs,  executors,  adminis- 
trators and  assigns  (6),  agree  as  follows  : — 

1.  DuRma from  the  date  hereof  the  tenant,  for  Power  to 

the  purposes  only  of  building  and  executing  the  houses  builder  to 
and  works  in  the  manner  and  to  the  extent  hereinafter  ®'^**^- 
stipulated,  may  enter  upon  the  piece  of  land  hereinafter 
described  and  agreed  to  be  demised  and  delineated  in 

the  plan  in  the  margin  hereof  and  therein  coloured . 

2.  The  tenant  will  at  his  own  expense  erect,  build  and  Tenant  to 

complete-^ houseson  the  said  pieceof  land.  And  (unless  ^^^• 

the  landlord  or  his  architect  or  surveyor  for  the  time  '^^^' 
being  shall  by  writing  enlarge  the  time)  will  complete 

of  such  houses  fit  for  habitation  by and  the 

remaining bv ;  and  will  expend  on  the  erec-  Cost  of 

tion  of  each  of  the  said  houses  £ at  the  least,  and  ^oubob. 

will  produce  vouchers  of  the  expenditure,  and  will  build 
and  complete  the  said  houses  in  a  substantial  manner  with 
new  and  the '  best   materials   of   all  kinds  and  with 
proper  drains  and  sewers,  under  the  inspection  and  to  the 
satisfaction  of  the  architect  or  surveyor  of  the  landlord 
for  the  time  being  (hereinafter  called  "  the  said  archi- 
tect ")»  and  will  submit  plans  and  elevations  of  all  According 
houses,  showing  also  drainage,  fencing  and  gates,  and  to  ap- 
a  general  specification  of  materials  and  construction  to  ^[^ns^&c 
the  landlord  or  the  said  architect,  and  until  such  plans  ^  ^^' 
and  documents  as  aforesaid  have  been  signed  by  the  said 
architect,  and  copies  thereof  have  been  deposited  with  him, 
no  work  in  connection  with  the  said  houses  shall  be  begun ; 
and  will  build  according  to  the  building  line  marked  on 

(a)  Or' 'Ills  executors,  administrators  and  assigns,"  according  to 
the  natort  of  the  reversion.     See  note  (Z)  at  p  870. 

(6)  If  there  is  any  restriction  against  assignment,  omit  the  word 
''assigns,"  or  insert  before  it  "approved  of,"  as  the  case  maybe. 
See  note  (/),  p.  385. 
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Aa&BK-    the  said  plan  in  the  margin  hereof;  and  will  paj  to  the 
MEKT  FOR  gaid  architect  for  his  certificates  of  satisfaction  the  sum 
^Li^"^  of per  cent,  for  each  honse  included  in  such  cer- 
tificates, and  also  a  fee  of guineas  for  {^state  any 

Farm.)  Other  fecs  of  architedl 

-      3.  The  tenant  will  enclose  and  divide  the  gardens  or 

To  pay       yards  of  the  said  houses  with  brick  walls,  iron  fencing 

architect's  ^j.  ^^  posts  and  pales  of feet inches  in  height 

^^*  as  the  said  architect  phall  direct,  and  will  also  enclose 
encloae  ^  *^^^  spaces  in  front  of  the  said  houses  with  a  stone  kerb 
&c.,  gar-  ^^d  iron  railings  of  a  quality  and  pattern  to  be  ap- 
dens,  &c.  proved  by  the  said  architect,  and  also  will  not  erect  anj 
Tenant  not  building  or  erection  on  the  said  piece  of  land  or  any  part 
to  erect  thereof  except  the  said  dwelling-houses  walls  and  fences 
any  other  as  aforesaid,  or  make  any  addition  to  the  said  houses 
but  private  ^^^hout  the  permission  of  the  landlord  or  the  said 
dwelling-  architect  in  writing  first  obtained,  and  will  use  and 
bouses  permit  the  said  houses  to  be  used  as  private  dwelling- 
o^y-  houses  only,  and  will  not  at  any  time  make  them  or 
any  of  them  into  shops  without  such  permission  as 
aforesaid. 
Tenant  to  ^«  '^'^E  tenant  will  pay  to  the  landlord  a  due  propor- 
pay  pre-  tiou  of  the  expense  of  keeping  the  road  and  pathway  in 
portion  of  front  of  the  said  houses  hereby  agreed  to  be  built  in 
*^^^  good  repair  until  the  same  shall  oe  adapted  by  the  parish 
repair,"^  or  other  competent  local  authority,  such  proportion  to  be 
—and  of  ^^^  by  the  said  architect,  and  will  also  pay  to  the  land- 
making      lord  the  sum  of  £ ,  being  £ ,  as  the  tenant's 

road  and     contribution  towards  the  expense  of  making  the  exist- 

aewer.        ing  road  and  sewers,  and  £ for  the  paving  done  by 

the  parish  (r),  the  said  sum  of  £ to  be  paid  in  sums 

apportionablc  in  [Jiere  state  manner  of  apporiionmenf]  to 

each  of  the  said  houses  agreed  to  be  built  and  to  be  paid 

when  the  leases  of  the  said  houses  shall  be  respectively 

taken  up. 

Landlord        5,  When  the  said  houses  are  built  and  covered  in, 

and^Mnt  P^'^s^^red,  and  properly  drained,  and  the  garden  walls, 

or  nominee  ^'ences,  railings    and  other  works    are  erected  to  the 

to  accept,    satisfaction  of  the  said  architect,  and  such  satisfaction  is 

leases  when  testified  by  the  certificate  of  the  said  architect  in  writing 

covered  in  ^^  afoiesaid  ;  the  landlord  will,  upon  the  request  and  at 

and  certi-    ^^^  ^ost  of  the  tenant,  grant  either  one  or  more  lease  or 

ficate  of     leases  unto  the  tenant  or  his  nominees  or  nominee,  and 


(r)  Or  other  authority. 
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the   tenant  or  his  nominees    or  nominee    will    apply    aqrex- 
for  and  aocsept  such  lease  or  leases  of  All  that  piece  "■*'  '°* 

of  ground  situate  on  the  north  side  of Road,  in  the   *^^5[^** 

coimtj  of ,  containing  in  front  on  the  south  side  (gf^^^ 

next Road  aforesaid, feet  or  thereabouts,  and       Form.) 

abutting  towards    the    north  on  ,  and  abutting  — : 

towards  the  east  on  ^  and  abutting  towards  thej?*"*'^" 

west  on ,  &c.,  as  the  same  piece  of  ground  is  more  ^^^  ^*^®"' 

particalarlj  described  in  the  plan  drawn  in  the  margin 
hereof,  together  with  the  dwelling-houses  and  buildings 
erected  thereon  in  pursuance  of  this  agreement,  for  a 

term  of years  to  be  computed  from  the day  of 

,  at  the  clear  yearly  rent  for  the  first of  £ ,  and 

afterwards  at  the  clear  yearly  rent  of  £ ,  or  at  Rents. 

aeyeral  clear  yearly  rents  amounting  together  to  £ , 

and  to  be  apportioned  at  the  discretion  of  the  landlord  Apportion- 
or  the  said  architect,  and  such  rent  or  rents  shall  be  ™enc. 
paid  clear  of  land  tax  (if  any),  sewer,  main  drainage  and 
improyement  rates,  tithe  or  tithe  rent-charge  and  all 
other  rates,  taxes,  duties,  impositions  and  assessments 
whatsoever.  Parliamentary,  parochial  or  otherwise,  now 
or  hereafter  to  be  imposed  on  the  said  premises  or  any 
part  thereof  or  on  the  landlord  or  tenant  for  the  time 
being  in  respect  thereof  or  on  the  said  rent  or  rents 
(except  the  landlord's  property  tax). 

6.  The  tenant  will  make  the  first  payment  of  the  said  Rent  pay- 
rent  of  £ — = —  on whether  any  lease  or  leases  shall  *^^®  ^^on 

hare  been  previously  granted  or  not,  and  will  continue  g^nted. 
to  pay  the  said  rent  of  £ by  equal  quarterly  pay- 
ments on  the  four  usual  quarterly  daj's  for  payment  of 

rent  nntil  such  lease  or  leases  together  comprising  the 
whole  of  the  ground  hereby  agreed  to  be  demised  shall 
have  been  granted  (d). 

7.  Such  lease  or  leases  and  counterpart  or  counter-  Lease  to  be 
parts  shall  be  prepared  by  the  solicitors  of  the  landlord  prepared 
and  shall  contain  reservations,  exceptions,  and  agree  l*^^^' 
meats,  covenants,  and  provisoes,  similar  to  those  contained  solicitor. 

in  the  leases  of  houses  of  the  landlord  on  the estate,  ^^^^  ^j 

except  as  &r  as  the  same  may  be  altered  by  the  insertion  i^^^, 

of  any  additional  covenants  or  otherwise  varied  in  order 
to  make  the  said  lease  or  leases  in  conformity  with  this 
agreement. 

8.  Th£  tenant  or  his  nominees  or  nominee  will  execute  Tenant  or 
and  deliver  to  the  landlord  a  counterpart  of  every  lease  so  nominee 

(d)  See  other  forms  at  pp.  365  and  378.     See  aIso*pp.  414,  415. 
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AORiB-    to  be  granted  as  aforesaid,  and  will  pay  all  the  expeDses 

MINT  FOR  attending  the  preparation  and  execution  of  these  presents, 

'^^^^^  and  a  duplicate  thereof,  and  all  expenses  attenciing  the 

ff^.       preparation,  engrossment,  and  execution  by  all  parties  of 

Form.)  ^^^  several  leases  and  counterparts,  and  the  memorialB 

-; and  registration  of  the  same,  and  also  the  said  architect's 

will  eze-     fees  for  the  plans  on  the  said  leases  and  counterparts  and 
teroart!™    on  these  presents  and  the  duplicate  thereof  (e), 
__^  9.  The  tenant  will  insure  and  keep  insured  each  of  the 

expcns^of  ^^^  houses  as  soon  as  they  are  roo^  or  covered  in,  or 

this  agree-  within days  after  such  earlier  period  at  which  the 

ment,         tenant  shall  be  required  by  the  landlord  or  the  said 
—and  of     architect  so  to  do,  in  such  sum  as  shall  be  equal  to,  &c. 
^^  10.  The  tenant  will  not  remove  any  brick  earth, 

pijuiB  on  Rravel*  sand,  soil,  chalk,  or  earth  from  off  the  piece  of 
same.  ground  hereby  agreed  to  be  demised  expect  only  such  as 
Tenant  to  ^^^  ^  necessary  for  laying  proper  foundations  for  the 
insure  Said dwelling-houses,  drains,  walls,  and  fences,  And  will  not 
houses  obstruct  any  of  the  watercourses  necessary  for  draining 
when  other  ground  and  premises  belonging  to  the  landlord, 
^^^^^i  Am)  will  not  make  or  bum  bricks  on  any  part  of  the  said 
to  remove  pieceofland. 

earth,  ^1«  Until  such  lease  or  leases  as  aforesaid  shall  be 

--or  make  granted,  this  agreement  and  the  occupation  of  the  said 

bricks.       piece  of  ground  by  the  tenant  are  intended  to  operate 

Agreement  only  as  an  agreement,  and  not  as  an  actual  demise,  or  to 

not  to        g[yQ  tijg  tenant  any  legal  interest  in  any  part  of  the  said 

actmti  ^  premises  respectively,  until  the  lease  of  such  part  shall 

demise.       be  executed,  except  so  far  as  to  create  a  strict  tenancy  at 

will  on  the  part  of  the  tenant  upon  the  terms  aforesaid, 

and  so  as  to  entitle  the  landlord  to  the  like  power  and 

remedy  for  the  recovery  of  the  rent  or  respective  rents  to 

become  due  under  these  presents  by  distress  or  otherwise, 

as  if  the  lease  or  leases  had  been  actually  granted. 

Power  to         12.  In  case  the  dwelling-houses  hereby  agreed  to  be 

landlord  to  built  as  aforesaid  shall  not  be  built  on  the  said  piece  of 

enter  on     ground  and  covered  in  by  the  tenant  within  the  time  or 

agreement  respective  times  or  such  enlarged  time  as  aforesaid,  and 

and  to  take  in  the  manner  aforesaid,  or  if  default  shall  be  made  in 

possession   payment  of  the  said  rent,  or  any  part  thereof,  and  the 

of  build-     ^xne  shall  be  in  arrear  for  — —  days  after  any  of  the 

mafcerkap,    ^^^^  quarter  days,  whether  payment  of  the  same  be  legally 

demanded  or  not,  or  if  default  shall  be  made  in  the  per- 

(e)  State  here  if  necessary  the  sum  fixed  to  be  paid  in  each  of  the 
above  cases. 
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fonnance  of  any  of  the  Beyeral  agreements  on  his  part     agree- 
hereinbefore  contained,  or  if  the  tenant  shall  become  or  mrr  roR 
be  declared  bankrupt^  or  become  insolvent ;  then  and  ■'''^"^ 
in  any  or  any  one  of  the  said  cases,  the  landlord  shall  .f^^^' 
be  at  liberty  immediately  thereupon  to  re-enter  upon  ^    Jp^Jf^  \ 

and  take  possession  of,  for  his  own  use  and  benefit, 1- 

the  said  piece  of  ground,  together  with  the  buildings  and 
all  materials,  plant,  and  effects  then  being  thereon,  or 
so  mnch  thereof  as  shall  then  remain  to  be  demised,  and 
may  dispose  of  the  same  or  any  of  them  to  the  exclusion 
of  the  tenant,  as  if  this  agreement  had  not  been  entered 
into,  without  making  any  compensation  to  the  tenant 
in  respect  of  the  same,  anything  hereinbefore  contained 
to  the  contrary  notwithstanding  (/). 

13.  The  landlord,  his  heirs  or  assigns,  shall  not  be  Landlord's 
called  upon  to  show  his  or  their  title  to  the  said  piece  of  J^^«  "?*  ^ 
ground  hereby  agreed  to  be  demised  (g).  berequired. 

As  WITNESS,  &c, 

if)  See  other  forms  of  powers  of  re-entiy,  &c.,  pp.  867,  368,  384, 
3S8,  395.  If  the  tenant  is  not  to  assign  his  interest  under  the  agree - 
menty  and  .a  clause  is  inserted  to  that  effect,  the  following  words  may 
also  be  included  in  the  power  to  landlord  to  re-enter  : — 

**  or  if  the  tenant  disposes  of  any  of  his  interest  under 
this  agreement  without  the  landlord's  written  consent, 
and  contrary  to  the  foregoing  stipulation." 

ig)  See  ante^  pp.  23  and  254 — 256,  as  to  inyestigating  the  title 
before  building. 

The  tenant  sometimes  stipulates  for  the  insertion  of  a  clause  Option  to 
conferring  on  him  a  right  of  pre-emption,  in  whieh  case  the  foUowing  tenant  to 
may  be  inserted : —  purchase 

**  If  the  tenant  shall  desire  to  purchase  the  fee-simple  rerersiou. 

of  the  said [^describe  land],  and  shall  at  any  time 

before  the day  of give  to  the  landlord  three 

months'  previous  notice  in  writing  of  such  desire,  and  at 
the  expiration  of  such  notice  shall  pay  the  price  of 
£ ,  and  all  arrears  of  rent  up  to  the  day  of  comple- 
tion of  the  purchase,  then  and  in  such  case  the  landlord 

will  convey  the  said  reversion ^describe  property'] 

at  the  saia  price  of  £ \or  the  price  may  he  * 

years*  purchase  of  the  grouna  rent ']  to  the  tenant ;  but 
the  said  tenant  shall  not  require  any  proof  of  the  land- 
lord's title,  [or  state  when  the  title  is  to  commence,  and 
within  what  time  requisitions  are  to  he  sent,  and  that 
expenses  are  to  he  borne  by  the  purchaser  (a)]." 

(a)  See  now  s.  3  (1)  of  the  Conveyancing  and  Law  of  Property  Act, 
1831,  as  to  the  application  of  Ktited  conditions  of  sale  to  aU  purchases. 

8 
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fro^«'Jt  CONCISE  AGREEMENT  >•  Building  Lease,  mtahk 
FORM  ^  for  Smaller  Undertakings. 

Parties.  MEMORANDUM  OF  AGREEMENT,  Between  A  B., 
of,  &c.  (hereinafter  called  the  landlord),  and  C.  D.,  of,  &c. 
(hereinafter  called  the  tenant),  whereby  it  is  agreed  as 
follows : — 

I.  [Fotver  of  entry  to  huild,  see  2^  381.] 
Landlord        2.  THE  landlord  shall  and  will  forthwith  after  his 
will  lease    Surveyor  for  the  time  being  certifies  in  writing  that  the 

when         tenant  has  built  and  completed  ready  for  habitation 

com^ted   ^o^^*^®**  ^'*^  proper  drains  and  appurtenances,  and  with 

to  satisfac-  new  and  sound  materials  and  good  workmanship,  aocord- 

tion.  log  to  the  plans  and  specifications  annexed  [or,  **  in  accord' 

ance  with  drawi7igs  afid  specifications  to   he  preinousJy 

approved  in  writing  hy  the  landlord's  surveyor  for  the  tim 

Parcels.      being  '*],  well  and  effectually  lease  unto  him  all  that 

piece  of  land  situate,  &c,  [describe  if],  and  containing, 

&c.  [dimensions],  with  the  houses  to  be  built  thereon, 

Term.        for  the  term  of years,  to  be  computed  Irom  the 

day  of ,  at  the  yearly  rent  of  £ ,  free  ftom 

Apportion-  all  charges  and  deductions,  payable  quarterly  on  the 

"*nt!  °^      wsual  quarter  days.    The  tenant  shall  be  entitled  to  haye 

a  separate  lease  of  each  house  when  completed,  as  herein 

provided,  at  rents  to  be  apportioned  by  the  landlord's 

surveyor,  provided  the  sum  apportioned  on  each  house 

comprised  in  such  lease  is  not  above  £ nor  less  than 

Tenant       £ per  annum ;  and  the  tenant  shall  accept  such  lease 

viU  accei  t  or  leases,  and  execute  a  countei*part  or  counterparts  thereof, 
lease.  3^  ip^g  gj^j^  ^eose  or  leases  shall  contain  all  usual  and 

S^h^"^**  necessary  provisoes,  stipulations,  and  covenants,  and  in 
tain^^"  particular  the  following  (a)  :— 
lease.  Covenants  by  the  lessee  : — 

To  pay  rent,  free  from  deductions  ; 

(a)  If  there  are  sereral  lots  to  be  let,  the  following  form  wini« 

convenient :— "  The  Said  lease,  &c.,  shall  contain  a  covenant 
to,  &c.  [state  particular  covenants'],  and  all  such  other 
covenants,  provisoes,  and  agreements  as  are  contained 
in  the  printed  form  of  lease  signed  by  the  tenant  as 
approving  thereof,  and  also  such  other  covenants  as 
concern  or  relate  to  the  premises." 
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To  pay  land-tax,  sewers'  rates,  and  all  other   another 
rates,  &c. ;  (coscisk) 

To  complete  houses  to  landlord's  satisfaction  (&).      '^"''   - 

To  pay  proportion  of  expenses  of  repairing  and 
maintaining  party- walls,  drains,  roads,  paths, 
&c.,  to  be  determined  by  landlord's  surveyor ; 

To  keep  premises  in  substantial  repair,  and  to 
deliver  up  the  same  in  such  repair ; 

To  plaint  once  in  every years  outside,  and 

once  in  every years  inside ; 

Not  to  assign  or  underlet ; 

Not  to  alter  front  or  elevation ; 

Not  to  erect  any  other  buildings  on  land  de- 
mised ; 

Not  to  carry  on  any  trade  or  business,  or  permit 
any  nuisance  ; 

To  insure,  and  to  show  receipts. 

Proviso  that  the  lessor  and  workmen  may  enter 
and  view  state  of  repair,  and  lessee  will  repair 
accordingly ; 

Proviso  for  re-entry  of  the  lessor  on  non-pay- 
ment of  rent,  or  breach  of  any  covenant. 
Covenant  by  the  lessor  for  quiet  enjoyment. 

4.  The  tenant  will  build  and  complete  the houses  Time  for 

and  other  works  fit  for  habitation,  to  the  satisfaction  of  comple- 
the  landlord's  surveyor  for  the  time  being,  and  in  accord-  **°"- 
ance  with  the  plans  and  specifications,  as  hereinbefore 
mentioned,  on  or  before  the day  of . 

5.  The  said  lease  or  leases,   aad  a  counterpart  or  Tenant  to 
coanterparts  thereof,  shall  be  prepared  by  the  solicitor  P*y  ®*' 
for  the  time  being  of  the  landlord,  at  the  expense  of  the  ^^  ^ 

tenant  [_but  such  expense  not  to  exceed  £ for  one  lease       * 

and  counterpart,  and  £ for  each  separate  lease  and 

coioiierparf]  ;  and  the  title  of  the  landlord  shall  not  be  ^^^ 
inquired  into  (c).  into  land- 

6.  The  tenant  shall  and  will  forthwith  make  and  form  lord's  title, 
the  road  and  pathway  in  front  of  the  said  houses,  in  Tenant  to 
accordance  with  the  plans  and  specification  aforesaid.       make  road, 

7.  The  tenant  shall  not  remove  any  gravel  or  earth  —not  to 
except  so  far  as  may  be  necessary  for  building  the  said  remore 

{h)  The  agreement  provides  that  the  leases  shall  be  granted  when 
the  houses  are  completed,  but  if  they  are  granted  when  the  houses  are 
only  oorered  in,  this  covenant  will  be  necessary. 

(<•>   But  see  anU,  pp.  24  and  254—256. 

S  2 
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ANOTHER  houses  ;  and  will  dear  away  all  rubbish  on  the  comple- 

(CONCISE)  tion  of  the  works. 

^^^^'         8.  The  tenant  shall  pay,  before  the  said  lease  or  leases 

—to  pay  are  granted,  to  the  landlord's  surveyor  for  the  time  being 

Burveyor's  a  fee  of  £ for  examining  every  plan  and  specification, 

^^^  and  a  fee  of  £ for  his  certificate  that  the  works  arc 

—and  completed  to  his  satisfaction,  and  for  plans  on  deeds,  and 

district  gi^gji  pa^y  j^ii  ii^Q  foQQ  Qf  j^jjy  district  or  public  surveyor 

fg^  ^       in  respect  of  the  premises. 

9.  The  tenant  will  insure  each  house   before    the 
ground  floor  joists  are  laid  for ,  in  names  of 


—to 
insure. 


and  will  produce  the  receipts  for  premiums  when  re- 
quired. 

Agreement  10.  THESE  presents  shall  operate  as  an  agreement  onlj^ 
not  to  and  not  as  an  actual  demise  ;  but  until  a  lease  or  Ieafie« 
operate  as  gjj^j  |jg  executed  as  aforesaid,  the  rent  or  rents,  covenant!^ 
*  ^*^'  and  agreements,  agreed  to  be  therein  reserved,  and  c<«:- 
tained,  shall  be  paid,  observed  and  performed,  and  tb^ 
kc  '^to  be  several  rights  and  remedies  shall  be  enforced,  in  the  sam^j 
paid.         manner  as  if  the  same  had  been  actually  executed. 

Power  to         11.  If  the  tenant  fail  to  complete  the  houBei 

landlord  to  ready  for  habitation  by  the  time  and  in  the   mannel 

enter  in      hereinbefore  stipulated,  or  to  observe  and  perform  asj 

77  °u.  *'^®  obligations  and  agreements  on  his  part  hereiT^ 

&c.*  contained,  or  if  he  become  bankrupt  or  compound  witlt 

his  creditors  [Ifisert,  "or  dispose  of  any  interest  undil 

this  agreement  without  the  landlord's  written  consesit,! 

if  »uch  he  the  agreement'],  or  if  default  shall  be 

in  payment  of  the  said  rent,  &c.,  &c.  {see  p,  384), 

and  in  any  such  case,  the  landlord  shall  be  entitled  i\ 

resume  and  take  possession  of  the  land  and  buildinc 

(with  all  the  materials  and  plant  thereon),  which   hav 

not  already  been  leased,  and  to  keep  the  same  as  al^i 

lutely  forfeited  to  him,  without  making  any  compel 

sation  to  the  tenants,  but  without  prejudice  to  his  ocfa^ 

legcJ  rights. 

Meaning  of     12.  The  word  *'  landlord  "  shall  mean  and  include  tl 

words        said  A.  B.,  his  heirs  and  assigns  ;  and  the  word  "  tenant 

1*1^^'  d  ^^      mean  and  include  the  said  C,  D.,  his  execotcr 

«*tena^."  administrators  and  assigns  throughout  this  agreem^it. 

As  WITNESS,  &c 
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XXI. 

SHORT  Form  of  Agreement  for  Building  Lease  where  anothkr 
Land  is  let  in  numerous  Lots  and  the  Building  Con-  ^^Z^/?J^ 
ditions  are  Se^mraie,     Fonn  of  Lease  in  Schedule, 


Conditions  {a), 

(ContainiDg  proyisions  as  to  grant  of  leases,  term^  cost 
of  house,  time  of  completion,  insurance,  trades, 
regulations  as  to  building  and  materials,  surveyor's 
and  solicitor's  fees,  &c.) 


AN  AGREEMENT  entered  into  this day  of , 

18 — ,  Between  A.  B.  [landlord'],  of,  &c.,  of  the  one  part, 
and  C.  D.,  of,  &c.,  builder,  of  the  other  part. 

The   said  C.  D.   agrees  to  build house    on  the 

piece  of  land,  situate,  &c.  [Insert  description],  and  marked 
Z.,  and  delineated  on  the  plan  annexed  hei*ewith  and 

therein  coloured  ,  and  to  complete  the  same  fit  for 

habitation  on  or  before  the  day  of ,  subject 

to  and  in  accordance  in  all  respects  with  the  conditions 

foregoing.    When  and  so  soon  as  the  said house 

ha —  been  completely  finished  by  the  said  0.  D.  as 
aforesaid,  the  said  A.  B.  agrees  to  grant,  and  the  said 
C.  D.  agrees  to  accept  a  lease  of  the  said  piece  of  land, 
with  the  buildings  thereon,  in  the  form  and  with  the 
exceptions,  reserTations,  covenants,  agreements  and  stipu- 
lations set  forth  and  specified  in  the  schedule  annexed 
hereto. 

In  witness,  &c. 

Schedule. 
{Containing  the  form  of  lease.) 

(a)    See    a    fonn    of    conditions    for    baildiog   leases,    Piec  dent 
No.  XVI.,  p.  354,  and  see  Precedent  No.  XXXIII.,  p.  461. 
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XXIT. 
AGREE-  AGREEMENT /<?r  a  Building  Under-lease  (a). 

XSKT  FOB 

BuiLDiKo   ARTICLES  OP    AGREEMENT    made  and   entered 
into  between  {^lessee'],  of,  &e.,  of  the  one  part  (herein- 
after called  the  landlord),  and  lunderlessee'],  of,  &c.,  of 
Pftrties.       the    other   part    (hereinafter    called    the   tenant),    a& 

follows : — 
Power  for        !•  IJ^ower  of  entry  to  build,  seep,  381.] 
the  under-       2.  The  landlord  shall  and  will,  when  and  as  soon  as 
leasee  to     the  tenant  shall  have  erected  and  built  the  messuages 

enter  t" 
build. 


UNDER- 
LEASE. 


enter  to      ^^^^  tenements  in  the  manner  hereinafter  stipulated  to 


the  satisfaction  of  the  landlord's  surveyor  for  the  time 
by^wir*  ^^^^S>  ^^d  on  the  performance  of  the  stipulations  cen- 
to grant      tained  in  an  agreement  dated  the day  of ,  and 

lease,  expressed  to  be  made  between  A.  B.  of  the  one  part,  and 
when,  &c.  the  landlord  of  the  other  part  (corresponding  to  the 
stipulations  hereinafter  contained),  and  the  said  land- 
lord shall  be  lawfully  enabled  thereunto,  grant  and 
execute  to  the  tenant  a  good  and  valid  lease  by  inden- 
ture of  all  that,  &c.  [parcels},  as  the  same  is  nK>re 
particularly  described  in  the  plan  drawn  in  the  margin 
of  these  presents,  with  all  ways,  &c.,  and  appurtenances 
whatsoever  to  the  said  premises  belonging  or  otherwise 
appertaining,  To  hold  the  same  piece  or  parcel,  &c.y 
unto  the  said  tenant,  his  executore,  administrators^  and 

assigns,  from now  last  past,  for  and  during  the  t«rm 

of years,  at  and  under  the  yearly  rent  of  £ for  the 

first  three  years  of  the  said  term,  payable  quarterly,  and 
at  and  under  the  yearly  rent  of  £r- — ,  payable  quarterly^ 
during  the  then  remainder  of  the  said  term,  dear  of  all 
taxes,  &c.,  &c.     [Seep,  871.] 
Sncb  lease       3.  SucH  lease  to  be  granted  as  aforesaid  shall  contain 
to  contain   all  and  every  the  like  covenants,  clauses,  provisoes,  con- 
covenant     Jitions,  restrictions,  and  agreements  as  are  contained  in 
coTTnante^  ^^^  ^^^^  ^J  ^^^^^  whereof  the  said  landlord  shall  then 
of  original  hold  the  Said  premises,  and  a  covenant  by  the  tenant  to 
lease  and    perform  and  observe  all  the  said  covenants  and  condi- 
^^'  tions  (except,  &c.),  [Here  state  exertions,  such  as  cove- 

nant to  pay  renf],  and  also  a  covenant  by  the  landlord 

(a)  See  p.  229,  as  to  precautions  to  be  taken  with  respect  to  the 
covenants  in  the  original  lease.  See  Precedent  of  Bnildlng  Under- 
lease, pogt,  No.  XX Vm.,  at  p.  436. 
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to  indemnify  the  tenant  from  the  payment  of  any  other     aorbk- 
or  former  rent  or  rents  than  those  which  shall  be  reserved  ^^  'Q* 
by  the   said   intended  lease,  and  from  all  costs  and    ^^^^^l^ 
damages  by  reason  of  the  non-payment  thereof  and  all     lease." 

other  demands   whatsoever,   ilnsert  any  other  special 

covenants  to  be  contained  in  the  lease,'] 

[^Here  tvill  follow  the  agreement  by  the  tenant  to  acce^d 
the  lease^  and  pay  ea^nses,  the  conditions  as  to  the  buitd- 
ings  to  he  erected,  roads  to  be  made^  ^c,^  and  other  clauses^ 
as  in  farmer  precedents,] 

In  witness,  &o. 


XXIII. 

AGREEMENT  far  a  Building  Or  ant  in  Fee,  in  con-    aqrei- 
sideraiion  of  a  perpetual  Bent  Charge,  of  a  Plot  of  ^^^'^  ^^^ 
Land,  part  of  an  Estate    laid  out  for  Building  l^^,^\l 
purposes  (a).  considera- 

AN  AGREEMENT,  made  the day  of ,  Be-    Tknt^ 

TWKEN  A.  B.,  of,  &c.  (hereinafter  called  "  the  vendor  "  ),    charge. 
of  the  one  part,  and  C.  D.,  of,  &c.  (hereinafter  called  Z~. 
**  the  purchaser " ),  of  the  other  part,  whereby  it  is       *^^" 
agreed  as  follows  : — 

1.  The  purchaser  may  immediately  after  the  execa- Power  of 
tion  of  this  agreement,  for  the  purpose  only  of  building  e^*ry  to 
and  executing  the  works  in  the  manner  and  to  the  extent  *^'^'^'^*^^' 
hereafter  stipulated,  enter  upon  all  those  several  pieces 

or  plots  of  land  situate  in  the  parish  of ,  in  the 

county  of ,  on  the  side  [describe  it],  as  the 

same  are  delineated  upon  the  plan  drawn  in  the  margin 
hereof  and  therein  coloured  and  respectively  dis- 
tinguished by  the  numbers  1,  2,  3,  <&c. 

2.  The  purchaser  shall  bear  and  pay  the  land  tax  and  Purchaser 
all  other  taxes,  rates,  duties,  assessments  and  outgoings  ^  p^7 
in  the  same  manner  as  if  the  said  pieces  or  plots  of  land  ***?;  ^^r 
naa  been  conveyed  to  nim.  conyoyed. 

8.  The  purchaser  shall,  within  —  calendar  months  Purchaser 
after  the  execution  of  this  agreement,  commence  and  to  build 

without   intermission  proceed  to  the  erection  of houghs ; 

booses  on  the  said  pieces  or  plots  of  land,  and  shall  and 

(a)  Hub  form  might,  with  few  alterations  and  omissions,  be  adapted 
to  a  $al€  of  the  land  for  building  purposes  at  an  agreed  price. 
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will,  at  his  own  expense,  with  all  proper  materials  of 
every  description,  and  in  a  good  snbstaDtial  and  work- 
manlike manner,  and  nnder  the  inspection  and  in  ac- 
cordance with  the  directions  of  the  architect  or  sorreyor 
of  the  vendor  for  the  time  being  (hereinafter  called  "  the 
said  architect " ),  erect  the  said  houses  with  all  proper 
drains  and  sewers,  and  finisli  and  complete  the  same  fit 

for  habitation  on  or  before  the day  of upon 

that  part  of  the  said  pieces  and  plots  of  land  marked 

and  coloured on  the  said  plan,  in  accordance 

with  the  plans  and  elevations  to  be  nrst  approved  of  in 
writing  by  the  vendor  or  the  said  architect.  Time  shall 
be  deemed  to  be  of  the  essence  of  the  contract. 

4.  The  purchaser  will  within  the  period  hereinbefore 
limited  for  the  completion  and  finishing  of  the  hooaes 
to  be  erected  on  the  said  pieces  or  plots  of  land  encloEe 
each  of  the  same  with  linsert  the  particular  mode  of 
inclosure  to  he  stipulated  for^ 

5.  When  and  so  soon  as  the  said  houses  and  other 
works  as  aforesaid  shall  be  erected  and  completed  in  such 
workmanlike  manner,  and  finished  fit  for  nabitation  as 
hereinbefore  agreed,  and  in  addition  thereto  when  and  so 
soon  as  the  said  architect  shall  have  given  his  writtai 
certificate  that  the  said  houses  and  oUier  works  are  bo 
finished  and  complete  and  fit  for  habitation  to  his  satis- 
faction, the  vendor  shall  efiectually  grant  and  convey  the 
said  pieces  or  plots  of  land  and  the  buildings  erected 
thereon  with  the  appurtenances  to  the  uses  following  (that 
is  to  say),  to  the  use  that  the  vendor,  his  heirs  and  assigns, 

may  from  the day  of and  for  ever  receive  out 

of  the  said  hereditaments  and  premises  the  clear  perpetual 

yearly  rent-charge  of  £ per  annum  to  be  issuing 

out  of  and  charged  upon  the  same,  and  to  be  paid  by 

equal  half-yearly  payments  on  the day  of and 

the day  of in  every  year,  free  from  the  land-tax 

and  all  other  rates,  taxes,  duties,  and  assessments  now 
affecting  or  hereafter  to  affect  the  said  hereditaments  and 
I>remises  and  from  all  deductions  (except  the  property- 
tax),  the  first  half  yearly  payment  to  be  maae  on  the 

day  of y  with  power  of  distress  in  case  of 

default  in  payment  for  twenty-one  days,  and  power  of 
entry  and  reception  of  rents  and  profits  in  case  of  defaalt 
in  payment  for  forty  days  (^),  and  subject  to  the  said  rent- 


(&)  See  now  s.  44  of  the  Conyeyancing  and  Law  of  Property  Act, 
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charge   and  to  the  powers  and  remedies  hereinbefore    aorbe- 

provided  for  recovery  thereof,  to  the  use  of  the  purchaser,  miict  for 

tiia  heirs  and  assigns  for  ever.  o^lre  in 
6.   Sach  grant  or  conveyance  shall  be,  as  nearly  aSooHsiDXRA- 

c-ircamstances  will  admit,  and  with  such  alterations  and  tion  of 
additions  (if  any)  as  circumstances  shall  require,  in  the      »k»t 

form,  and  shall  contain  a  power  of  distress  and  a  power  <^^^*^^- 


of  entry  bv  the  vendor  in  case  the  said  rent-charge  or  to  pur- 
any  part  thereof  shall  be  in  arrear  as  aforesaid  (r),  or  in  chaser  in 
case  of  breach  by  the  purchaser  of  any  of  the  covenants  ^c®- 
and  provisions  to  be  contained  in  the  gi'ant,  and  shall  Form  of 
also   contain,  in  addition  to  all  usual  covenants,  the  <»^^«y- 
covenants  agreements  and  stipulations  by  the  purchaser 
his    heirs  and  assigns,  set  forth  and  specified  in  the 
echedale  hereto  (d), 

7.  The  purchaser  is  satisfied  with,  and  accepts,  the  Vendor's 
vendor's  title.  title- 

[^Or  insert  here  conditions  as  to  commencement  and 
evidence  of  title,  Jtc,  and  any  other  stipulations,  limiting 
time  for  requisitions,  Ac.  (e)  ] 

8.  When  and  so  soon  as  the  said  architect  shall  have,  Purchaser 
in  accordance  with  the  agreement  hereinbefore  mentioned,  ^  *^^Pt 
given  his  written  certificate  that  the  said  houses  and  other  ^^^^ 
works  so  agreed  to  be  built  are  finished  and  complete  and 

fit  for  habitation  to  his  satisfaction,  the  purchaser  shall 
and  will  accept  a  grant  or  conveyance  of  the  said  pieces 
or  plots  of  land  and  the  buildings  erected  thereon  in  the 
form  and  upon  the  terms  and  conditions  hereinbefore 
mentioned,  and  duly  execute  a  duplicate  or  counterpart 
thereof.  The  said  grant  and  conveyance  and  the  dupli-  Expense  of 
cate  or  counterpart  thereof  shall  be  prepared  at  theP"^®^^"*^ 
expense  of  the  purchaser  by  Mr. .  ^^^  ' 

9.  The  purchaser  shall  not  dig  for  or  get  on  the  said  Purchaser 
pieces  or  plots  of  land,  or  any  part  thereof,  any  clay,  ^^*"  ^^^ 
marl,  brick-earth,  gravel,  stone,  sand,  or  other  substance,  gjfvoi^&c., 
nor  make  any  bricks  on  the  said  land,  or  any  part  or  bura 
thereof,  without  the  previous  consent  in  writing  of  the  tricks ; 

18S1,  for  the  remedies  therein  provided  for  the  recovery  of  annual 
sums  charged  on  land,  ante,  p.  193.  It  is  questionable,  however, 
whether  it  is  advisable  to  rely  on  statutory  powers. 

{e)  See  note  {b). 

[d)  If  the  covenants  to  be  contained  in  the  grant  are  inserted  in  this 
agreement,  see  the  form  of  building  grant,  Precedent  No.  XXX I. 

(c)  See  8.  8  of  the  Conveyancing,  kc^  Act,  1881,  as  to  the  applica-' 
tion  of  stated  conditions  of  sale  to  all  purchases. 
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yendor,  and  shall  as  soon  as  the  said  houses  shall  be 
completed,  at  his  own  expense,  remoTe  all  rubbish  from 

so  much  of  the  road  marked in  the  said  plan  as 

is  opposite  thereto. 

10.  All  boundary  fences  and  diyisions,  when  made  as 
hereinbefore  mentioned,  shall  be  used  as  partj-walls  by 
any  person  or  persons  building  upon  the  plot  or  plots 
adjoining,  he  and  they  paying  a  proper  proportion  (to 
be  ascertained  by  the  said  architect)  of  the  expcDses 
thereof. 

11.  The  purchaser  will,  as  soon  as  any  house  is  covered 
in,  insure  the  same  in  such  Insurance  Office  in  London 
or  Westminster  as  the  Tender  shall  direct  in  at  least 
[four-fifths]  of  the  value  of  such  house  (such  value  to 
be  ascertained  by  the  said  architect),  and  will  keep  the 
same  so  insured  until  a  grant  or  conveyance  shall  be 
made  of  the  same  as  hereinbefore  mentioned. 

12.  The  purchaser  shall  be  entitled  to  hare  the  said 

pieces  or  plots  of  land  conveyed  to  him  by Estate 

number']  conveyances  instead  of  one,  and  each  of  such 
conveyances  shall  be  in  the  form,  and  in  accordance  with 
the  agreements  hereinbefore  mentioned,  except  that,  if 
such  separate  conveyances  are  requii'ed  by  the  purchaser^ 

the  perpetual  yearly  rent-charge  shall  be  £ without 

any  deauction  as  aroresaid  for  each  of  the  said  pieces  or 
plots  of  land  respectively,  w- ith  a  like  power  of  distress 
in  case  of  default  in  payment  for  twenty- one  days,  and 
power  of  entry  and  reception  of  rents  and  profits  in  case 
of  default  in  payment  for  forty  days  respectively  (/),  and 
in  all  respects  as  hereinbefore  stipulated :  Provided  that 
the  purchaser  shall  not  be  entitled  to  a  conveyance  of  part 
of  the  said  pieces  of  land  under  this  clause,  unless  at  the 
time  of  such  conveyance  he  shall  have  proceeded  with 

the  erection  of  and  covered  in  at  least houses  on 

the  land  remaining  unconveyed,  and  shall  have  complied 
in  all.  respects  with  the  provisions  and  stipulations  herein 
contained.  Every  conveyance  and  counterpart  or  dupli- 
cate to  be  made  in  pursuance  of  this  clause  to  be  pre- 
pared by  Mr. and  at  the  expense  of  the  purchaser  as 

hereinbefore  provided. 

13.  In  the  meantime  and  until  the  said  pieces  or 
plots  of  land  shall  be  conveyed,  the  purchaser  shall 
occupy  the  said  pieces  or  plots  of  land  subject  to  the 

(/)  See  note  (ft),   anUt  p.  302.     See  ante,  pp.   198,   194,  as  to 
apportionment* 
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agreements  herein  contained,  and  also  so  far  as  applicable     aqrbk- 
to  the  covenants  and  conditions  hereby  proyided  to  be  ^«*'t  '^^ 
contained  in  such  grant  or  conyeyance,  in  the  same  J^^'^ 
manner  as  if  snch  graot  or  conyeyance  and  a  duplicate  corsidbra- 
or  oounterpart  thereof  had  been  actually  executed     And    tior  of 
the  vendor  shall  also,  until  the  said  pieces  or  plots  of     »*nt 
land  shall  be  conyeyed,  haye  such  or  the  like  power  of   ^"^'^'' 
distress,  and  the  rific^ts  and  authorities  incident  thereto, 
for  the  recovery  of  the  said  rent-charge  or  rent-charges  as 
landlords  have  under  leases  for  years. 

14.  The  purchaser  shall,  on  the  signing  hereof,  pay  to  Parchascr 

Mr. the  sum  of towards  the  expense  of  pre-  ^^f 

paring,  executing  and  stamping  this  agreement  (g).  ^g  Igrte^ 

15.  The  purchaser  shall  not  remove  or  permit  to  be  ment. 
removed,  (until  after  the  completion  of  the  said  houses  Building 
and  other  works  in  accordance  with  the  provisions  and  materials 
stipulation  hereinbefore  contained),  without  the  consent  cannotb© 
in  writing  of  the  vendor  or  his  architect  or  surveyor  '^™<*^®^  > 
for  the  time  being,  any  of  the  building  materials  or 

other  things  which  shall  be  brought  or  deposited  upon 
the  said  pieces  or  plots  of  land,  or  any  portion  thereof, 
or  upon  any  street,  road,  or  passage  adjoining  thereto, 
for  the  purpose  of  erecting  and  completing  the  said 
houses  and  other  works  ;  and  any  building  materials  and 
all  other  things  which  may  have  been  brought  upon  the 
said  pieces  or  plots  of  land,  or  upon  any  street,  road,  or 
passage  adjoining  thereto,  shall  be  considered  as  imme-  but  con- 
diately  attached  to  the  buildings  to  be  erected,  or  in  J^^^^** 
oonrse  of  erection,  upon  the  said  pieces  or  plots  of  land,  J^  b^^^^ 
on  which  such  building  materials  or  other  things  may  iiig*«,  &c. 
be  deposited,  or  (as  to  such  building  materials  or  other 
things  which  may,  for  the  time  being,  be  deposited  upon 
any  such  street,  road,  or  passage  as  aforesaid,)  to  the 
buildings  for  the  erection  or  completion  of  which  the 
same  may  have  been  provided. 

16-  In  case  the  purchaser  shall  make  default  in  the  Power  of 
observance  and  performance  of  his  part  of  this  agree-  J^?i°J[^? 
ment  in  any  particular,  or  if  the  purchaser  shall  become  determine 
bankrupt  or  make  anv  composition  with  or  any  assign-  this 
ment  for  the  benefit  or  his  creditors,  then  and  in  any  such  agreement. 
case  it  shall  be  lawfiil  for  the  vendor  (notwithstanding 
the  waiver  or  omission  to  take  advantage  of  any  previous 

iff)  Insert  here  agreement  (if  any)  as  to  payment  of  the  Tendor  a 
mreyor's  fees  for  certificate  and  plans,  &c.    tSee  p.  361. 
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AOKKK-  breach  of  this  agreement)  to  re-enter  open  the  said 
MKNT  FOR  pieces  or  plots  of  land,  other  than  and  except  such  pieces 
orant'^h  ^^  ^^^^  thereof  (if  any)  as  may  have  been  preyioosly 
coKsiDERA-  conveyed  to  the  purchaser,  and  either  by  a  notice  in 
writing,  to  be  delivered  to  the  purchaser,  or  left  for  him 
at  his  usual  or  last  known  place  of  abode  in  England 
(which  notice  notwithstanding  the  death  of  the  purchaser 
or  any  other  circumstance  shall  be  suflBcient),  absolutely 
to  determine  this  present  agreement,  so  far  as  relates  to 
such  portion  of  the  said  land  as  may  not  previously  have 
been  conveyed  to  the  purchaser  as  aforesaid  :  or,  at  the 
option  of  the  vendor,  to  complete  and  finish,  or  proceed 
with  the  completion  of,  any  buildings  which  may  be  in 
course  of  erection  in  and  upon  any  part  of  the  land  so 
remaining  unconveyed  to  the  purchaser,  and  for  that 
purpose  to  use  and  employ  any  building  materials  plant 
and  things  which,  under  the  provisions  aforesaid,  may, 
for  the  time  being,  be  attached  to  or  belong  to  the  said 
land  so  remaining  unconveyed  or  the  buildings  in  coarse 
of  erection  thereon,  and  either  before  or  after  the  build- 
ings on  such  land  shall  be  finished,  or  before  proceeding 
to  complete  or  finish  the  same,  to  sell  and  dispose  of  the 
same  land  and  the  build  in  (:s  thereon,  and  also  such 
building  materials  as  under  the  conditions  aforesaid  are 
provided  to  be  attached  to  and  to  belong  to  the  same  land, 
by  public  auction  or  private  contract,  at  one  time  or  at 
several  times,  subject  to  such  conditions  and  agreements, 
and  generallv  in  such  manner,  as  the  vendor  may  think 
proper.  And  upon  any  such  eale  the  vendor's  receipt  shall 
be  a  good  discharge  for  the  purchase-money,  and  the 
purchaser  or  purchasers  shall  not  be  bound  to  see  to  the 
application  of  such  purchase-money,  or  to  inquire  as  to 
whether  either  of  the  cases  mentioned  herein  as  autho- 
rizing a  sale  has  happened,  or  into  the  necessity  or 
propriety  of  such  sale.  And  the  vendor  shall,  out  of  the 
monies  to  arise  from  such  sale  or  sales,  reimburse  himself 
all  the  costs  or  expenses  attendant  on  or  incident  to  such 
sale  or  sales,  and  apply  the  said  monies  towards  the  satis- 
faction of  any  arrears  of  the  said  rent-charge  or  rent- 
charges  which  shall  be  owing  by  virtue  of  this  agreement, 
and  towards  the  payment  of  all  costs  and  expenses  which 
may  be  incurred  by  the  vendor  in  or  about  the  completion 
of  any  such  houses  as  aforesaid,  and  shall  pay  the  surplus 
{if  any)  of  such  monies  after  such  payments  as  aforesaid 
to   the  purchaser  :    but   if  the  said  monies  shall  be 
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insQfBcient  to  satisfy  the  said  payments  and  costs  and    agrib- 
expenses  as  aforesaid,  then  and  in  such  case  the  de-  mkjttfoii 
ficiency  shall  be  recoTerable  bv  the  vendor  as  in  the   b'^'^'*"'* 
natare  of  liquidated  damages  from  the  purchaser  (A).       corsidkra- 

17.  If  the  vendor  shall,  by  virtue  of  the  preceding    tiosop 
clause,  elect  to  determine  this  present  agreement,  then,      mnt 
and  immediately  after  delivery  of  the  notice  as  aforesaid,  jcharqk^ 
SQch  portion  of  the  said  land  as  may  not  previously  have  Building 
been  conveyed  to  the  purchaser,  together  with  the  build-  materials 
infrs  thereon,  and  all  building  materials  plant  and  other  to  be  pro- 
things  which,  under  the  conditions  of  this  agreement,  ^^?  ^^.. 
are  provided  to  be  attached  to  and  to  belong  to  the  same  I^^^^^t 
land  or  the  buildings  thereon,  shall  be  and  remain  the  deter- 
absolate  property  of  the  vendor,  freed  and  discharged  mined. 
from  all  claims  and  demands  of  the  purchaser  in  respect 
thereof,  or  otherwise  on  account  of  this  agreement. 

18.  The   expression    "the  vendor"    used    in  these  interpreta- 
presents  shall  extend  to    and  include  the    heirs   and  tw^  clauae. 
assigns  of  the  said  A.  B.,   and  the  expression  "  the 
parchaser "  shall  extend  to  and  include  the  heirs,  exe- 
cutors, administrators,  and  assigns  of  the  said  C.  D.,  in 

like  manner  as  if  they  had  been  respectively  named 
herein  next  after  the  words  "  vendor  "  and  "  purchaser  " 
respectively  throughout,  so  far  as  the  same  will  admit  and 
unless  the  context  or  the  nature  of  the  case  may  require 
a  fresh  construction. 
As  WITNESS,  &c. 

Schedule. 
{Containing  the  form  of  conveyance,) 


{h)  See  ante,  p.  193,  and  note  (6),  ante,  p.  892,  as  to  the  remedies 
fur  recoreiy  of  annual  sums  charged  on  land  now  provided  by  the  Con- 
re  jancing  and  Law  of  Property  Act,  1881.  See  other  forms  under 
agreements  for  leases,  antt,  pp.  867,  878,  384. 
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XXIV. 

LKA8K  TO  LEASE  to  Builders  of  Houses  erected  by  them  in  accordanre 
BUILDERS  1^;^  ^fi  Agreement  for  Building  Leases.     Covenant  to 

Ikob  WOT  complete  Houses,  not  to  erect  other  buildings,  not  to  alter 
BUILDING  plan,  ^c.    Right  of  way  and  of  passage  of  tcaier,  ^c. 

AOBBE-  Proviso  that  on  adoption  of  Roads,  ^-c,  by  Parish, 

^^^'^-  covenattt  to  Repair  Road  shall  cease :  and  other  suit^    j 

able    covenants    and  provisions.      (See    Precedent^ 

m.  XVIII.) 

THI3  INDENTURE,  made  the  day  of 

Parties.      18 — ,  Betwrbn  A.  B.,  of ,  in  the  county  of 


Esqnire  (hereinafter  called  the  lessor),  of  the  one  part^ 

and  C.  D.,  and  E.  F.,  of ,  in  the  county  of , 

builders  (hereinafter  called  the  lessees),  of  the  other  part, 

Testatum.  WITNESSETH  that  in  consideration  of  the  expenses  which 
the  said  lessees  have  sustained  in  building,  and  which 
they,  their  executors,  administrators,  and  assigns,  will 
sustain  in  finishing,  the  messuages  or  tenements  and 
buildings  hereinafler  described  and  demised,  and  in 
consideration  of  the  yearly  rent  hereinafter  reserved, 
and  of  the  coTenants,  provisoes,  and  conditions  herein- 
after contained,  and  on  the  part  of  the  said  lessees,  their 
executors,  administrators,  and  assigns  to  be  observed  and 
performed,   the  lessor   doth  hereby  demise    unto  the 

Parcels,      lessees,  their  executors,  administrators,  and  assigns  :  All 

that  parcel  of  ground  situate  on  the side  of ,  in 

the  parish  of  ,  in  the  county  of  Igive  (he 

abuttals'],  as  the  same  is  delineated  or  described  in  the 
plan  drawn  in  the  margin  of  these  presents  and  therein 

coloured ,  and  all  those  newly  erected  messuages  or 

tenements  and  buildings  [describe  buildings']  now  standing 

on  part  of  the  same  parcel  of  ground  and  coloured in 

the  said  plan  :  And  also  all  that  other  parcel  of  ground 

being  one  equal  moiety  of  the  road  to  be  called ,  and 

in  the  said  plan  delineated  and  therein  coloured , 

Together  with  all  rights,  easements  and  appurtenances 
to  the  same  belonging,  or  reputed  to  belong,  or  usually 
held  or  enjoyed  therewith  (a)  :  Aim  together  with  full 
right  of  passage  and  way  for  all  persons,  carts,  carriages 

(a)  See  now  ante,  p.  265,  as  to  the  provisions  of  the  Conyeyancing 
and  Law  of  Property  Act,  1881,  with  respect  to  '*  general  words " 
being  implied. 
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and  animals  to  and  from  the  said  first-mentioned  parcel  lkasv  to 
of  ground  and  messuages  or  tenements  and  buildings  builders 
over  the  other  moiety  of  the  said  road,  and  over  all  other  ^^  ^^^^^' 
streets  in  the  vicinity  of  the  said  road  belonging  to  the   building 
lessor :  And  together  with  fall  right  of  passage  and    agree- 
ronning  of  water  and. soil  from  the  said  first-mentioned     mekt. 
parcel  of  ground  and  messuages  or  tenements  and  build-  j^j^j^^  ^f 
ings  through  the  main  sewer  or  drain  which  runs  under  way  over 
the  said  road  :  lExceptians  as  to  minerals']  :  Except  and  other  half 
reserving  all  rights  (if  any)  restricting  the  free  use  of  any  °^  ''^^'' 
adjoining  land  of  the  saia  lessor  or  the  appropriation  at  ^f^^  of 
any  time  hereafter  of  such  land  for  building  or  other  p****s^  of 

•^  1  °  water  and 

purposes,  and  except  nevertheless  and  reserving  ^\\^ 
full  right  of  passage  over  the  moiety  of  the  said  road  Exceptions. 
hereinbefore  expressed  to  be  hereby  demised,  for  the 
lessor  his  [heirs  or  executors,  administrators]  {b)  or 
assigns,  and  for  all  other  persons  and  carts,  carriages  and 
animals  to  and  from  all  lands  and  houses  in  the  vicinity 
of  the  said  road  belonging  to  the  lessor  his  [heirs  or 
executors,  administrators]  or  assigns,  or  his  or  their 
tenants  :  And  also  full  right  of  passage  and  running  of 
water  and  soil  from  all  such  lands  and  houses  as  afure* 
said,  through  the  main  sewer  or  drain  aforesaid,  and 
through  all  other  drains,  channels  and  sewers  in  or  under 
the  said  parcels  of  ground  hereinbefore  expressed  to  be 
hereby  demised  or  either  of  them  :  To  have  and  to 
HOLD,  the  premises  hereinbefore  expressed  to  be  hereby  Habcn- 
demised  unto  the  lessees,  their  executors,  administrators  ^"°^- 

and  assigns  for  the  term  of years,  from  the 

day   of  ,   1 8 —  :  Yielding  and  paying  therefor  Redden- 
yearly  and  every  year  during  the  said  terra  the  rent  of  <i»i^Q- 
£,           sterling  by  equal  quarterly  payments  on  the  25th 
day  of  March,  the  24th  day  of  June,  the  29th  day  of 
September  and  the  25th  day  of  December,  the  first  of  First 

such  payments  to  be  made  on  the day  of next,  payment, 

and  the  last  quarterly  payment  to  be  made  in  advance  on  Last 
the day  of next  before  the  expiration  of  this  payment. 

demise  :  And  also  yielding  and  paying  a  proper-  Proportion- 
ate part  in 
(6)  If  the  property  be  freehold,  pat  **  heirs  and  assigns  ;"  if  lease- 
hold, "ezecntore,  administrators,  and  assigns,"  throughout.  But 
■ee  8.  58  of  the  new  Act  as  to  covenants  relating  to  land  binding 
hein,  Ac.,  as  if  they  were  expressed,  ante,  p.  243.  In  the  case  of 
an  under-lease,  see  anUf  p.  229,  as  to  the  lease  containing  an 
ezpresB  corenant  by  the  sub-lessee  to  perform  all  covenants,  &c.,  in 
the  original  lease,  See  also  p.  390,  and  the  Precedent  of  a  Building 
Under-lease,  No.  XXVIIL,  at  p.  436. 
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tionate  part  of  the  said  rent  for  any  period  which  may 
elapse  between  any  of  the  aforesaid  quarterly  days  of 
payment  and  the  period  of  the  determination  of  the  said 
term,  in  case  the  same  shall  happen  to  deteimine  nnder 
the  proviso  for  that  purix)se  hereinafter  contained  ;  such 
proportional  rent  to  become  payable  immediately  upon 
such  determination  :  The  said  bekt  to  be  paid  dear  of 
all  deductions:  And  the  lessees  do  hereby  for  them- 
selves, their  heirs,  executors,  administrators  and  assigns, 
and  as  a  separate  covenant  each  of  them  doth  hereby  for 
himself  his  heirs,  executors,  administrators  and  assigns, 
covenant  with  the  lessor  his  [heirs  or  executors,  adminis- 
trators! and  assigns.  That  they  the  lessees  their  executors, 
adminiitrators  or  aligns  wilf  daring  the  said  term  pay 
unto  the  lessor  his  [heirs  or  executors,  adminiHtrators]  or 
assigns,  the  rent  hereby  reserved,  at  the  times  and  in 
manner  hereinbefore  mentioned  and  appointed  for  pay- 
ment thereof,  without  any  deduction  or  abatement  what- 
soever :  And  will  also  pay  and  discharge  any  land-tax  (f), 
and  also  the  sewers-rate,  and  all  other  taxes,  rates,  duties 
and  assessments  of  what  nature  or  kind  soever,  parlia- 
mentary, parochial,  or  otherwise  now  or  hereafter  to 
become  payable  during  the  said  term,  either  by  landlord 
or  tenant,  for  or  in  respect  of  the  said  premises  nereby  de- 
mised, or  any  part  thereof  (except  the  landlord's  property- 
tax)  :  And  will  iini&h  and  complete  the  said  messuages 
and  tenements  or  buildings  hereinbefore  expressed  to  be 
hereby  demised,  and  all  out-buildings,  walls,  fences,  yards, 
gardens,  roads,  ways,  paths,  pavements,  vaults,  channels, 
sewers,  wydraughts,  drains,  gutters,  and  appurtenances, 
in  a  good  substantial  and  workmanlike  manner,  with  aU 
necessary  and  proper  fixtures  and  fastenings  to  the  same 
respectively,  and  render  the  same  fit  for  habitation  on 

or  before day  of and  to  the  satisfaction  of  the 

architect  or  surveyor  for  the  time  being  of  the  lessor,  or  his 
[heirs  or  executors,  administrators]  or  assigns :  And  also 
will  at  their  own  expense  during  the  said  term  well  and 
sufficiently  repair,  uphold,  amend,  support,  maintain, 
glaze,  pave,  cleanse,  and  keep  the  said  demised  premises 
with  the  appurtenances  in  good  and  substantial  repair, 
together  with  all  the  walls,  fences,  yards,  gardens,  posts, 
pades,  rails,  gates,  sinks,  sewers,  gutters,  drains,  wy- 


(c)  See  Chap.  XXI.,  as  to  increase  of  land-tax  bj  baildlng.    And 
see  the  agreement,  ante,  p.  871. 
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draughts,  roads,  ways,  and  out-ofBces  thereunto  belong-   lease  to 
ing,  and  all  buildings,  erections,  and  other  fixtures  and  ^^^^^^^ 
things,  which  at  any  time  during  the  said  term  shall  be  ^"  ^g^^^^ 
erected  and  made,  when,  where,  and  so  often  as  need^hall   bvildinq 
be  :  Akd  will  paint  in  proper  colour  all  the  external  wood    agree- 
and  iron-work  which,  from  time  to  time  during  the  said  __J^^\_ 
term,  shall  be  in,  upon,  or  belonging  to,  the  same  premises,  —to  paint 
once  in  every  [thiitil  year  (d)  of  the  said  term  with  three  outside ; 
coats  of  paint,  mixed  in  good  oil ;  and  paint  in  like  manner  —inside ; 
the  inside  wood,  iron,  and  other  work  usually  painted,  and 
wash,  stop,  whiten,  or  colour  such  parts  of  the  said  pre- 
mises as  are  now  plastered  once  in  every  [seventh]  year 
of  the  said  term  :  And  also  will  during  the  said  term  at  the  —and  to 
like  expense  keep  the  said  premises  insured  in  the  name  insure ; 
of  the  lessor  his  [heirs  or  executors,  administrators]  or 

assigns,  in  the Fire  Insurance  Office,  or  in  such 

other  office  or  offices  as  the  said  lessor  his   [heirs  or 
executors,  administrators]  or  assigns,  shall  from  time  to 
time  select  and  name,  to  the  amount  of  [four-fifths]  at 
least  of  the  value  of  the  said  messuages  or  tenements  and 
buildings :  And  will  produce  and  show  to  the  said  lessor  —and  pro- 
his  [heirs  or  executors,  administrators]  or  assigns,  when  duce 
required  by  him  or  either  of  them,  and  to  his  or  their  ^^^^v^  J 
steward,  agent  or  receiver  of  rents  for  the  time  bein^, 
the  receipt  or  receipts  given  by  or  on  the  behalf  of  sucn 
office  acknowledging  the  payment  of  the  premiums  on 
the  policy  or  policies  whereby  the  said  premises  shall  be 
insured  for  the  current  or  ensuing  year  :  and  as  often  as  —rebuild 
any  of  the  said  messuages  or  tenements  and  buildings  j?  ^®  °^ 
shall  be  destroyed  or  damaged  by  fire,  or  other  accident       ' 
insured  against,  the  monies  to  be  recovered  and  received 
from  such  insurance  office  or  offices  shall  be  forthwith 
applied  in  rebuilding  or  repairing  the  said  destroyed  or 
damaged  premises  ;  and  in  case  the  said  monies  shall  be  —^uid  pay 
insufficient,  then  the  said  lessees,  their  executors  ad-  deficiency, 
ministrators  or  assigns,  shall  pay  such  sum  and  sums  of 
money  as  shall  be  sufficient  in  and  towards  rebuilding,  re- 
storing, or  reinstating  the  same  (e) :  And  in  case  at  any  On  default, 
time  the  lessees,  their  executors  administrators  or  as-  i«8»or  may 
signs,  shall  not  duly  pay  the  said  premiums  of  insurance,  ^^^"^ 
it  shall  be  lawful  for  the  lessor  his  [heirs  or  executors,  amount  as 

Ffint  * 
(cO  The  wozds  "  in  eTery  third  year  "  will  be  more  advantageous  to         * 

the  landlord,  and  "in  every  three  years,"  to  the  tenant. 

(e)  Although  this  is  the  usual  covenant,  it  seems  that  it  would  be 

more  reasonable  to  word  it  in  the  contrary  way. 
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administraiorsl  or  asBigns  to  pay  the  same,  and  the  sum 
or  BuiDB  60  paid  for  inBurances  shall  be  recoverable  bj  the 
said  lessor  his  [heirs  or  executors^  administrator]  or 
assigns,  in  like  manner  as  if  so  much  rent  had  been 
reserved  by  these  presents :  And  will  not  erect,  or 
permit  to  be  erected,  on  any  part  of  the  garden  or 
yard,  or  on  any  other  part  of  the  said  premises,  any 
bnildings  whatsoever  which  may  lessen  the  air,  obstmct 
the  light,  or  in  any  way  interrupt  the  views  from  the 
adjoining  buildings  (/),  or  destroy  the  uniformity  of  the 
same  premises,  or  cut  or  maim  any  of  the  principal 
timbers  or  walls  of  the  buildings  hereby  demised :  And 
will  not  make  any  alteration  in  the  plan  and  elevation  of 
the  said  premises,  or  in  the  architectural  decorations 
thereof  without  the  previous  licence  in  writing  of  the 
lessor  his  [heirs  ar  executors,  administrators]  or  assigns 
first  obtained  for  the  purpose  :  And  also  shall  and  will  at 
all  times  pay  a  fair  and  just  proportion  towards  the 
expense  of  renewing,  repairing,  and  cleansing,  all  ways, 
roads,  pavements,  party-walls,  or  fences,  gutters,  pipes, 
drains,  sewers,  water-courses,  and  wydraughts,  which  at 
any  time  during  the  said  term  shall  belong  to  the  said 
premises  to  be  demised,  or  which  shall  be  used  in  common 
by  the  occupiers  of  the  said  demised  premises  and  the 
occupiers  of  any  other  messuages  dwelling-houses  or 
buildings  already  erected,  or  hereafter  to  be  erected,  on 
any  part  of  the  now  estate  or  of  any  other  land  belonging 
to  the  lessor  his  [heirs  &r  executors,  administrators]  or 
assigns  near  or  adjoining  thereto ;  such  proportion  to  be 
fixed  and  ascertained  by  the  architect  or  surveyor  for  the 
time  being  of  the  said  lessor  his  [heirs  or  executors,  ad- 
ministrators] or  assigns,  and  to  be  recoverable  as  or  in 
the  nature  of  rent  in  arrear  :  And  also,  will  permit  the 
lessor  his  [heirs  or  executors,  administrators]  or  assigne, 
and  his  and  their  respective  agents,  surveyors,  or  work- 
men, to  enter  into  the  premises  demised  at  all  seasonable 
times  during  the  Baid  term  to  view  the  state  and  con- 
dition thereof,  and  to  take  an  inventory  of  the  fixtures 
made  and  erected  thereupon,  and  of  all  defects  and  want 
of  reparation  found  to  give  or  leave  notice  in  writing  at 
the  said  demised  premises,  And  will  repair  within  three 

(/)  The  above  covenant  may  not  be  sufficiently  restrictive,  and  it 
will,  in  many  cases,  probably  be  advisable  that  the  covenant  should  be 
so  worded  as  to  prohibit  the  erection  of  bnildings  above  a  certain 
prescribed  height,  or  see  another  form  at  p.  409. 
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calendar  months  according  to  ench  notice,  and  to  the  lsaseto 
satisfaction  of  the  said  lessor  his  [heirs  or  executors,  ad-  builders 
ministratorsl  or  assigns,  or  his  or  their  architect  or  sur-  '^  accord- 

ARGK  WITH 

Yeyor  for  the  time  being,  snch  defects  and  want  of  repair:  building 

Akd  will  permit,  &c.  \See  covenant  to  permit  workmen    agree- 

of  lessor   to    ent^    to    repair  adjoining  premises^    dx.,     hent. 

p.  413.1     And  also  will  not  convert,  use,  or  occupy,  the    ..    ^  ," 
^  '3      -'     •  2.  ±1.        c  •   i.  V       ™i*  work- 

said  premises  or  any  part  thereof  mto,  or  as,  a  shop,  ^^^^^  to 

warehouse  or  any  other  place  for  carrying  on  any  trade  enter  to 

or  business  whatsoever,  or  suffer  the  said  premises  to  be  repair 

used  for  any  such  purpose  or  otherwise  than  as  a  private  *^J®*?*'»g 

dwelling-house  without  the  consent  in  writing  of  the  ^^1^ ' 

lessor  his  [heirs  or  executors,  administrators]  or  assigns  premises  as 

first  obtained  {g) :    And  will  not  do,  or  cause  or  suffer  to  a  private 

be  done,  any  act  which  may  be  or  grow  to  be  a  nuisance  dwelling- 

or  an  annoyance,  damage  or  disturbance,  to  any  of  the  ^^^  ^^'* 

tenanfs  or  occupiers  of  other  land  or  buildings  of  the— not  to 

lessor  his  [heirs  or  executors,  administrators]  or  assigns,  suffer 

or  of  adjoining  lands  :  And  will  not  assign  the  said  pre-  annoyance 

mises  or  any  part  thereof  without  the  licence  in  writing  _^^l^  ^ 

of  the  lessor  nis  [heirs  or  executors,  administrators]  or  assign 

assigns  (Ji) :  And  also  will  peaceably  surrender  up  and  without 

leave  the  said  premises  at  the  expiration  or  other  sooner  ^ce^^ce ; 

determination  of  the  said  term,  together  with  all  fixtures  — *o  yield 

and  other  things  belonging  thereto,  and  all  other  build-  ^^.  P""®." 

ings,  erections,  or  fixtures,  which  at  the  expiration  or  ^^:^^  ^t 

other  sooner  determination  of  the  said  term,  or  at  any  end  of 

time  during  the  last  [seven]  years  thereof,  shall  be  built  term. 

or  erected,  or  in  any  way  fixed  or  fastened  to  the  said 

premises,  in  good  and  substantial  repair  and  condition 

in  all  respects  (i).    Provided  JlLWAys,  and  it  is  hereby  Proviso 

agreed  and  declared,  that  so  soon  as  the  said  road,  and  that  on 

the  sewer  and  drain  under  the  same,  shall  be  wholly  or  wioption 

partially  adopted  by  the  parish  or  other  authority  as  a  ^^^^^ 

public  road,  sewer  and  drain,  all  obligations  under  the  to  repair 

coTenant  hereinbefore  contained  to  repair  the  same  shall  roa<i  and 

sewer  shall 

ig)  See  i».  202,  H  teq.,  aato  the  law  with  respect  to  coTenants  of  this  ^^^-^* 
diccription. 

(A)  If  the  lease  is  for  several  houses,  the  covenant  against  assign- 
ment is  not  reasonable.  If  the  lessees  are  not  to  underlet,  insert  after 
the  word  "assign  "  the  words  **  underlet  or  part  with  the  possession 
of*  See  p.  413,  for  form  where  the  lessees  may  assign,  but  are  to 
leave  the  deed  with  the  lessor  for  registration. 

(t)  The  words  "  reasonable  wear  and  tear  excepted ''  are  sometimes 
inserted,  but  they  are  not  usual,  and  of  course  the  covenant  will  then 
receive  a  very  different  meaning. 


404  PRECEDENTS. 


X.IASE  TO   cease  to  the  extent  to  which  the  said  road,  sewer  and 
BuiLDBRs  strain,  may  be  adopted  by  the  parish  or  other  authority  as 
AjfCK  WITH  8^<>resaid,  in  which  case  the  lessees,  their  executors,  ad- 
BciLDiKo  mini^trators,  or  assigns,  will  be  liable  under  the  covenant 
AOBJEB-    to  pay  taxes  and  rates,  &c.,  ^hereinbefore  contained : 
^^^'     Provided  also,  and  it  is  hereby  agreed  and  declared,  that 
Proviso  for  ^^  "^^  whenever  any  part  of  the  rent  hereby  reserved,  or 
re-entry,     the  Said  contingent  sum*or  sums  of  money  hereby  made 
recoverable  in  the  same  manner  as  the  said  rent,  shall  be 
in  arrear  for  twenty-one  days  next  after  any  of  the 
days  whereon  the  same  ought  to  be  paid  as  aforesaid, 
whether  the  same  shall  have  been  legally  demanded  or 
not,  or  if  and  wherever  there  shall  be  a  breach  of  any 
of  the  covenants  hereinbefore  contained  and  on  the  part 
of  the  lessees,  their  executors,  administrators,  and  assigns, 
to  be  observed  and  performed,  then,  and  in  any  of  the 
said  cases,  it  shall  be  lawful  for  the  lessor  his  [heire 
or  executors,  administrators]  or  assigns  to  re-enter  upon 
any  part  of  the  said  premises  in  the  name  of  the  whole, 
and  thereupon  the  said  term  of years  shall  ab- 
solutely determine  (k)  (I) :  And  the  lessor  doth  hereby 
Covenant    for  himself,  his  [heirs  or  executors,  administrators]  and 
fi^^et     ^^^?^»  coTenant  with  the  lessees,  their  executors,  ad- 
enjoyment.  Biinistrators,  and  assigns,  that  they,  the  lessees,  their 
executors,  administrators,  and  assigns,  paying  the  said 

yearly  rent  of  £ ,  in  manner  aforesaid,  and  observing 

and  performing  all  the  covenants  hereinbefore  contained, 
and  on  their  part  to  be  observed  and  ])eiformed,  shall  and 
may  peaceably  and  quietly  hold  and  enjoy  the  said 
messuages  and  premises  hereby  demised  during  the  said 
term,  without  any  eviction  or  disturbance  by  the  lessor, 
his  [heirs  or  executors,  administrators]  or  assigns,  or  any 
person  or  persons  lawfully  or  equitably  claiming  by, 
from,  or  under  him,  them,  or  any  of  them. 

{k)  It  has  been  usual  to  insert  in  building  leases  a  proriso  qualifying 
the  right  of  re-entry ;  but  see  now,  ante^  pp.  230,  231,  as  to  the 
restrictions  on  right  of  re-entry  provided  by  the  Conveyancing  and  Lav 
of  Property  Act,  1881. 

(Z)  See  post,  pp.  414,  415,  for  provisions  as  to  apportionment  of 
rent,  &c. 
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LARaB 
ESTATE. 


XXV. 

BUILDING   LEASE  OF  LAND,  forming  pari  of  a  buildinq 
large  Estate^  to  a  builder  who  Covenants  to  Build    lease. 
Several  Houses  of  specified  vahie,  according  to  plans,    ^^^l^^ 
and  to  Lessor^s  satisfaction,  Jkc,  and  to  make  Roads 
and  Drains,  and  Repair  same ;  tvith  power  to  lessor 
to   do  so  in  default.    Exceptions  of  Minerals  and 
other  rights.      Rents  varying.    Additional  Rent  if 
Premises  used  for  Trade.     Covenant  to  insure  Houses 
when  roofed  in  and  imrease  the  amount  when  finished. 
Provisions  for  Apportioning  Rent,  Ac.;  and  varia- 
tion of  sams.     With  other  suitable  covenants  and 
provisions  as  to  manner  of  building,  Ac,  &c. 

THIS    INDENTURE,   made  the  day  of 


Between  A.  B.  of,  &c.  (hereinafter  called  "  the  lessor  *')  Parties. 
of  the  one  part,  and  C,  D.  of,  &c.  (hereinafter  called  the 
lessee),  of  tne  other  part,  Witnessbth  that  in  considera-  Testatum. 
tion  of  the  expenses  which  the  said  lessee  will  sustain  in 
bnilding  and  finishing  the  messnages  or  tenements  and 
buildings  hereinafter  described  and  demised,  and  in  con- 
sideration of  the  rents  hereinafter  reserved,  and  of  the 
covenants  by  the  lessee  hereinafter  contained,  the  lessor 
DOTH  hereby  demise  unto  the  lessee  All  that  piece  Parcel^. 

or  parcel  of  land,  situate  in  the  parish  of ,  in  the 

county  of ,  the  dimensions  whereof  are  as  follows 

[igive  dimensions],  [jgive  abuttals],  the  said  dimensions 
and  boundaries  being  shovm  and  delineated  in  the  plan 
drawn  in  the  margin  of  these  presents  and  therein 

coloured ;  And  also  all  that  other  parcel  of  ground, 

being  one  equal  moiety  of  an  intended  new  road,  to  be 

called  ,  delineated  in  the  said  plan  and  therein 

coloured ,  Together  with  all  rights,  &c.  \_see  p.  898 

and  note]  :    And  together  with  full  and  ft^e  right  Right  of 
of  passage  and  way  for  all  persons  with  or  without  way  over 
horses,  cattle,  carts,  and   carriages  to  and  from  the*^^^^ 
said  first-mentioned  parcel  of  ground  over  the  other  ^j^^^  ^^ 
moiety  of  the  said  intended  road,  and  also  the  like  use  roads. 
in,  over  and  upon  all  roads  made  or  hereafter  to  be  made 
for  the  accommodation  of  the  owners  or  occupiers  of 
the  estate  of  the  lessor  :  And  together  with  full  right  Right  of 
of  passage  and  running  of  water  and  soil  from  the  said  pa«ago  of 
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BiiLDiKo   first-mentioned  parcel  of  ground  through  the  main  sewer 
LKASB.     or  drain  to  be  made  under  the  said  intended  road,  And 
*^larok'^    all  easements  and  appurtenances  to  the  said  first-men- 
ECTATK.    tioned  piece  of  ground   belonging  or  appertaining  or 
— --    -usually  held  or  enjoyed  therewith  (a)  :    Except  ajo) 
Exception    RESERVING  out  of  this  demise  all  mines  and  minerals 
ral^^Ac  •    ^^^atsoever,  with  liberty  for  the  lessor  to  dig,  search 
'     ' '    for,  win,  convert,  and  cany  away  the  same  on  making 
reasonable  compensation   to  the  lessee  for  all  damage 
—and  free  or  injury  (if  any)  he  may  thereby  sustain  (b) :    Akd 
use  of  other  gxcEPT  and  reserving  all   rights  (if  any)   restricting 
*"  ^'       the  free  use  of  any  adjoining  land  of  the  lessor,  or 
the  appropriati<.>n  at  any  time  hereafter  of  such  land, 
--and        for  building  or  other  purposes :   And  except  nkver- 
right  of      THELESS  and  reserving  unto  the  lessor,  and  the  lessees 
Tntended     ^°^  occupiers  for  the  time  being  of  any  other  build- 
road;         ings  lands  or  grounds  held  of  or  belonging  to  the 
lessor,  full  and  free  right  of  passage  and  way  over  the 
moiety  of  the  said  intended  road  hereinbefore  expressed 
to  be  hereby  demised  for  all  persons  and  carts,  carriages, 
—right  of  and  animals :  And  except  and  always  reserving  unto 
P*^**s®  of  the  said  lessor,  and  the  lessees  and  occupiers  for  the 
^***^*      '  time  being  of  any  other  buildings  lands  or  grounds 
held  of  or  belonging  to  the  said  lessor,  the  free  passage 
of  water  and  soil  coming  or  to  come  off  and  from  any 
other  buildings  lands  or  grounds  of  the  said  lessor, 
tlirough  the  main    sewer  or  drain  as  aforesaid,  and 
through  all  channels,   sewers,  drains,  and  watercourses 
now  belonging  to,  or  which  shall   hereafter  belong  to, 
or  which  shall  hereafter  be  made  in,  upon,  through,  or 
under,  the  said  premises  hereby  demised:  such  lessees 
and  occupiers  for  the  time  being,  paying  their  respective 
proportions  (to  be  ascertained  as  hereinafter  provided) 
of  cleansing  and  repairing  the  said  channels,  sewers, 
drains,  and  watercourses,  as  often  as  need  shall  require : 
Haben-       To    HAVE    AND   TO    HOLD    the   premises   hereinbefore 
dum.         expressed  to  be  hereby  demised  unto  the  lessee,  for 

(a)  See  now  ante,  p.  265,  as  to  the  proyisiona  of  the  Conyeyuicing 
and  Law  of  Property  Act,  1881,  with  respect  to  ''general  words" 
being  implied. 

(6)  The  lessor  sometimes  excepts  and  reserves  sach  minerals  only  m 
may  be  within  a  fixed  distance  below  the  surface  ;  and,  in  some  few 
cases,  although  such  a  form  appears  to  be  very  unreasonable,  the  lessor 
stipulates  that  the  support  may  be  di!^turbed  without  any  liability  on 
his  part.     See  ante,  p.  291,  as  to  the  right  of  supi)ort,  &c. 
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the  term  of  years,  from  the  day  of :   buildwo 

Yielding  and  paying  therefor  yearly  during  the  firet     ^■^*- 

years  of  the  said  term  the  yearly  rent  or  sum  of  ^^^^ 

£ 9  and  yearly  durino^  the  residue  of  the  said  term    estate. 

the  yearly  rent  or  sum  of  £ ,  to  be  respectively  pay- 

able  and  paid  quarterly  on  the day  of  &c.,  without  ^"kii?  in 

any  deduction  or  abatement  whatsoever,  the  first  of  the  amount ; 
said  quarterly  payments  of  the  said  yearly  rent  or  sum 

of  £ to  become  due  and  to  be  made  on  the day 

of  now  next  ensuing,  and  the  first  of  the  said 

quarterly  payments  of  the  said  yearly  rent  or  sum  of 

£ to  become  due  and  to  be  made  on  the day  of 

which  will  be  in  the  year  ,  and  the  last  ~"^P*y 

payment  to  be  made  in  advance  on  the "*®'^* ' 


ouarterly 
aav 


ay next  preceding  the  expiration  of  the  said  term : 

And  yielding  and  paying  a  proportionate  part  of  the  — P»"opor- 
said  rents  for  the  period,  if  any,  which  may  happen  to  ^!°j^^ 
elapse  between  any  one  of  the  said  quarterly  days  of  pay-  case  of  re- 
ment  and  the  period  of  the  determination  of  the  said  entry, 
tenn,  if  the  same  shall  happen  to  determine  under  the 
proviso  for  re-entry  hereinafter  contained,  such  propor- 
tionate part  to  be  payable  immediately  on  such  deter- 
mination (f). 


(c)  The  following  clause  may  in  some  cases  be  inserted  reserving  an  Additional 
additional  rent  in  case  the  demised  premises  should  be  used  for  tiade,  i^nt  if 
<See  ante,  pp.  214,  215,  as  to  penal  rents)  : —  premises 

"  And  in  case  the  said  lessee  shall  at  any  time  during  «»«d  ^^' 
the  said  term  use,  or  permit  or  suffer  the  said  premises,  ^"^^ 
or  any  part  thereof,  to  be  used,  for  any  art,  trade,  or 
business  whatsoever,  without  the  licence  in  writing  of 
the  said  lessor,  for  that  purpo«?e  first  had  and  obtained, 
then  likewise  yielding  and  paying,  during  such  time  as 
the  said  premises,  or  any  part  thereof,  shall  be  so  used, 
(over  and  above  the  said  yearly  rent  hereinbefore  re- 
served,) unto  the  said  lessor,  the  further  yearly  rent  or 

sum  of  £ ,  to  be  paid  and  payable  quarterly  by 

equal  portions,  on  the  same  quarter-days  and  times  in 
every  year  as  are  hereinbefore  mentioned  for  payment  of 
the  said  yearly  rent  hereinbefore  reserved,  the  first 
quarterly  payment  thereof  to  become  due  and  be  made 
on  such  of  the  said  quarterly  days  as  shall  next  happen 
after  all  or  any  part  of  the  said  demised  premises  shall  be 
80  used  as  aforesaid  *' 
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BuiLDiwo  Ajn)  THE  LESSEE  doth  hereby  covenant  with  the  lessor 
LEASE,  in  manner  following,  that  is  to  aay,  That  the  lessee  will 
'LARas'  P^y  ^^®  yearly  rents  hereby  reserved  on  the  days  and  in 
ESTATE,  the  manner  hereinbefore  appointed  for  payment  thereof : 
And  also  will  from  time  to  time  during:  tlie  said  term 


Covenants  tj^^j.^  p^^^^  j^^^  discharge  the  land-tax,  sewers-tax,  and  all 
y  essee ;  q^Yiqt  taxes,  rates,  charges,  duties,  assessments  and  out- 
^^w  goings  of  what  kind  soever,  whether  parliamentary, 
_  '  parochial,  or  otherwise  imposed,  or  hereafter  to  be 
all  taz^  imposed,  on  the  said  demised  premises  or  any  part 
&c.;  thereof,  or  on  the  landlord  or  tenant  for  the  time  being 

in  respect  thereof,  or  on  the  said  rent  reserved  for  tiie 
— toience  Same  (except  the  landlord's  property  tax) :  AifD  will 
off  pre-  also  forthwith  well  and  sufficiently  fence  off  the  said 
misos ;       premises  hereby  demised  from  the  adjoining  property : 

—to  com-  And  will    within  after  the  execution    of  these 

mence  presents  commence  and  without  intermission  and  with 
building;    reasonable    expedition,  proceed    with    the    erection  of 

—to build; houscs,  And  will  at  his  own  [the  lessee's]  expense 

erect  and  completely  finish  fit  for  habitation  on  or  before 

the day  of the  [give  description]  houses  in  a 

workmanlike  and  substantial  manner,  and*  on  snch  parts 
of  the  said  demised  premises  as  front  [insert  description] 

and  are  respectively  coloured  in  the  said  plan,  and 

--accord-  according  to  such  plans  (including  the  situation,  pattern, 
^«  *^*P"  and  height,  of  the  fences),  elevations,  sections,  conditions, 
pianT^  and  specifications,  as  shall  be  previouslv  approved  of  in 
—to  the  writing  (^,  and  under  the  inspection  and  in  all  respects  to 
satisfaction  ^^^  satisfaction  of  the  architect  or  surveyor  for  the  time 
of  lessor's  being  of  the  lessor,  and  will,  at  the  like  expense,  and  subject 
architect,  to  the  Same  conditions,  build,  proper  and  suitable  outbuild- 
^^*  ings,  walls,  yards,  gardens,  drains  and  other  conveniences 

to  such  houses  respectively,  and  that  in  erecting  and 

building  the  said  houses  and  other  works,  the 

description,  substance,  and  scantlings  of  materials  to  be 

used  shall  be  subject  to  the  inspection  and  approbation 

—will        of  such  architect  or  surveyor  as  aforesaid:   And  will 

expend  a    expend  in  erectinjir  each  of  such houses  and  the 

offices  and  outbuildings  in  connection  therewith  the  sum 


certain 
sum 


(^)  If  already  approved  of,  **  according  to  the  specifi- 
cations and  plans,  &c.,  deposited  with  the  lessor,  and 
signed  by  the  lessee." 
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of  £ (e)  at  least :  And  will  at  all  times  produce  and  buildiko 

show  to  the  lessor,  or  to  his  architect  or  surveyor  for  i-*^"- 

the  time  being,  on  demand,  the  bills  and  vouchers  for  ^^^^ 

the  materials  and  labour  used  and  employed  in  and  xstatb. 

abont  the  said  houses  :   And   will  pay  to  the 


architect  or  surveyor  of  the  lessor  for  the  time  being  on  7""^^  P"" 
his  approval  in  writing  of  the  plans,  elevations,  condi-  vouchers  • 

tions,  and  specifications  of  each  of  the  said houses  _^ 

a  fee  of guineas,  and  on  Ms  approval  in  writing  of  ^^^j^^^J 

the  completion  of  each  of  the  said houses  a  fee  of  fees ; 

&c.,  [^Insert  herB  any  particular  arrangemenf]  :  And  will  _^  ^ot 
not  during  the  said  term  erect  or  suffer  to  be  erected  erect  any 
any  house  or  building  on  any  part  of  the  said  premises  o^er 
hereby  demised,  other  than  and  except  the  houses,  offices,  ^?^^"»g8 
outbuildings,  and  conveniences,  hereby  covenanted  to  be  ^rta^ 
erected,  or  any  building,  fence,  or  erection  nearer  to  the  line  ; 
external  boundaries  of  the  said  premises  than  the  build-  _^i 
ing  line  indicated  on  the  said  plan,  without  the  previous  make  new 
license  in  writing  of  the  lessor,   or  his  architect  or  ""^^ds,  &c. ; 
surveyor  for  the  time  being :    And  will  at  the  like 

expense  on  or  before  the day  of form  and 

make  along  the side  of  the  said  parcel  of  ground, 

of  good  materials,  and  in  a  proper  and  workmanlike 
manner,  to  the  satisfaction  of  the  architect  or  surveyor 
of  the  lessor  for  the  time  being,  the  — —  roads  of  which 
the  sites  and  dimensions  respectively  are  delineated  and 
described  on  the  said  plan  and  distinguished  therein  bv 

the  colour  and  marked  :    Together    with 

proper  footpaths  on  each  side  of  the  said  roads  respec- 
tively    feet  in  width,  and  each  of  the  said  roads 

including  such  footpaths  shall  be feet  in  width : 

And  will,  at  the  like  expense,  with  all  convenient  speed  — wUi  con- 
form and  construct  all  such  main  sewers,  drains,  channels,  stract 
stench  traps,  gully-holes,  and  grids  under  each  of  thej?^?""^^ 

before-mentioned  roads  respectively  marked on  the  &c/-^' 

said  plan  as  the or  other  competent  authority  for 

the  time  being  of  the  district  or  parish,  and  as  the  lessor 
or  his  architect  or  surveyor  for  the  time  being,  may  at  any 
time  require  to  be  built  and  constructed  for  the  drainage  or 
sewage  of  the  said  parcel  of  ground  hereinbefore  expressed 
to  be  hereby  demised  or  any  part  thereof,  or  all  or  any 

(<)  In  some  cases  it  is  provided  that  the  houses  shall  be  ''  of  not 

less  than  the  aggregate  clear  yearly  letting  value  of 
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fART  or 

LAROS 


BuiLDnro  of  the  erections  and  buildin.crs  thereon  :  And  will,  if  the 
^^■•_    leasee  shall  at  any  time  during  the  said  term  make 
"^  default    in    forming,    constructing,    or    repairing   and 

maintaining  as  hereinafter  coTenanted^  any  such  roads, 
pathways,  main  sewers,  drains,  channels^  stench-traps, 
—that  if  guUey-holes,  and  grids  as  aforesaid,  permit  the  leesor 
lessee  ^^^  jj^g  surveyor  or  agent  for  the  time  being  to  enter 
™efault  in  ^P^^  ^^®  ^^  premises  with  workmen  or  others,  at  any 

forming      time  after weeks'  notice  in  writing  shall  have  been 

roads,  &c.,  given  to  the  lessee,  or  left  upon  any  part  of  the  premises,  j 
'ftT*  °t*^  execute  and  do  all  such  works  as  aforesaid  m  whidi  ' 
cxecnte  "^^  default  shall  have  been  made  by  the  lessee :  Ahd  will 
work ;  pay  to  the  lessor  on  demand  all  costs  and  expenses 
—and  win  sustained  by  him  in  or  about  the  execution  and  doing 
pay  all  of  such  works  as  aforesaid  or  incidental  thereto  :  Ajh) 
sncb  ^i]]^  at  the  like  expense,  during  so  much  of  the  said 

expenses ;  ^^^^  ^^  ^j^^  g^^j^  roads,  pathways,  sewers,  and  drains  as 
—and  wiu  aforesaid  respectively  shall  not  be  legally  repairable  as 
roaJs^  &c.  P'^^lic  roads  or  highways,  sewers,  and  drains,  repair  and 
until  re-  '  maintain  in  a  proper  and  substantial  manner,  to  the 
pairable  as  satisfaction  of  the  surveyor  of  the  lessor  for  the  time 
P^^^<;  being,  the  said  roads,  pathways,  sewers,  drains,  and  other 
^^^^^^ '       works  respectively :  And  also  that  the  lessee  shall  and 

repair  •      ^^^^»  *^  ^^  ^^^^  expense,  throughout  the  said  term  aa 

*      often  as  need  shall  be,  and  without  being  thereunto 

required,  well  and  substantially  repair,  uphold,  maintain, ; 

and  in  good  and  substantial  repair  and  condition  keep,{ 

the  said  houses  and  other  buildings  to  be  erected  as 

aforesaid,  and  all  other  buildings  which  shall  be  baiU 

upon  the  said  demised  premises  or  any  part  thereof^  and; 

also  all  .party-walls  and  other  walls,  posts,  pales,  iron| 

and  other  rails  and  fences,  courts,  yards,  gardens,  area«^ 

vaults,  cellars,  ways,  passages,  lights,  easements,  pipes, 

pumps,  and  other  matters  and  tilings  whatsoever  in 

anywise  belonging  or  appertaining  to  the  said  premises 

hereby  demised,  in,  by,  and  with  all  and  all  manner  of 

needful    and   necessary   reparations    and    amendments 

—to  paint  whatsoever :  And  will  also  in  particular  paint  [jpaini 

^^^^^•A    ^^"^  ^^  inside^  see  farm,  p.  401].  And  also  will  from 

"^®'time  to  time  pay  and  allow  a  reasonable  proportion 

—will  pay  towards    the   expenses    of   making,    supporting,    and 

proportion  repairing  all  ways,  roads,  pavements,  party-walls,  or 

ofrSdT*^  party-fence    walls,  or    fences,  gutters,   drains,   sewers, 

Ac,  nsed    pipes,  and  watercourses,  belonging,  or  which   at   any 

in  common  time  shall  belong,  to  the  premises  hereby  demised,  or 


\ 
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which  shall  be  used  for  the  convenience  of  the  same,  or  BuiLDnra 

any  part  thereof,  in  common  with  any  lands  or  buildings  ^^^^ 

near  or  adjoining  thereto,  or  which  shall  be  reasonably  ^^^^^g' 

reqaired  by  the  architect  or  surveyor  for  the  time  being  kstatb. 


of  the  lessor  to  be  made  or  formed  for  the  purpose  of 
being  so  used,  and  towards  the  expenses  of  cleansing  ^^^^  . 
such   gutters,  drains,  sewers,  pipes,  and  watercourses,  ^^^^"^ 
such  proportion  to  be  ascertained  by  the  said  architect         ' 
or  surveyor,   unless  and  until  such  expense  shall  be 
defrayed  by  or  out  of  rates  to  be  levied  for  that  purpose, 
which  rates  the  lessee  will  be  liable  to  pay  under  the 
oovenant  in  that  behalf  hereinbefore  contained  :  And 
that   in  default  of  payment  of   such  proportion,   the 
same  shall  be  recoverable  as  or  in  the  nature  of  rent 
in  arrear :  Akd  also,  that  the  said  lessee  will  not,  at  — wiu  not 
any  time  or  times  during  the  said  term,  make  or  form  make  any 
any   road  or  pathway,  or  permit  any  road,   way,   or  ^^^^^  ^°^ 
thoronghfare  to  be  made  or  used,  over  or  through  any  tho™^ 
part  of  the  said  premises  hereby  demised,  except  such  fare ; 

roads  as  are  hereinbefore  mentioned  and  marked in 

the  said  plan :  And  shall  not,  by  building  or  otherwise,  _wiil  not 
stop  or  obstruct  any  light  or  lights  belonging  to  any  obstract 
inessaage  or  tenement,  the  estate  or  interest  whereof  in  ^*s^^  > 
possession  or  in  reversion  is  in  the  lessor  :  And  also,  __to  insnro 
that    the  lessee  shall  and  will,  at  the  like   expense,  houseB 
from  time  to  time  insure  or  cause  to  be  insured  in  the  ^^V^ 

Fire  Insurance  OflBce  or  some  other  responsible  ^^     ' 

insurance    office    in    London    or  Westminster,  to    be 
approved  of  by  the  lessor,  and  duiing  the  said  term  keep 
insared,  each  of  the  said  houses  and  every  building 
which  may  hereafter  be  built  on  the  said  land  hereby 
demised,  or  any  part  thereof,  and  effect  the  same  within 
six  days  after  each  such  building  shall  be  roofed  or 
covered  in,  or  within  six  days  after  such  earlier  period 
at   which   the  said   lessee   shall  be  required   by  the 
lessor  or  his  architect  or  agent  for  the  time  being  so  to 
do,  in  such  sum  or  sums  of  money  as  shall  be  equal  to 
parts  at  least  of  the  actual  value  thereof  respec- 
tively ;  and  will  increase  the  amount  of  such  insurances  -.4tnd 
respectively  when  and  as  each  such  house  or  building  inci^ase 
shsdl  be  completed,  so  as  to  make  the    sum  insured  ^^^'^^^ 
thereon  equal  to  [three-fourth]  parts  at  least  of  the  then  ^^^^ , 
full  value  thereof,  such  value  to  be  ascertained  by  the  ' 
architect  or  surveyor  of  the  lessor  for  the  time  being : 
And  will  at  all  times  on  demand  produce  to  the  lessor  ^and 

T   2 
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BuiLDiKo  or  his  agent  the  policy  or  policies  of  insurance  upon  any 

LEASE,  of  the  said  houses  and  buildings,  and  the  receipt  for  the 

*^larob'  current   year's   premium,  and  other  sums  payable  in 

ESTATE,  respect  of  every  such  insurance  :  [_Covenant  by  lessee  to 

reinstate  buildings  burnt  dawn  or  damaged,  and  to  nudce 

produce  ^jj  deficiency.     Covenant  by  lessee  that  in  default  lessor 

^^^^^  may   insure,  p.    401]  :    And    also    that    the   leuee 

iosute  ^      °^*''   without  the  previous  licence  in  writing  of 

buiidiDgs,  ^®  lessor,  make  any  alteration  in  the  plan  or  elevation 

and  make  of  the  Said   houses,    or  in  the  architectural   decora- 

up  defici-  tion  thereof,  or  in  any  party-wall,  or  in  the  principal 

^^J  >  or   bearing-walls  or  timber :   Ajstd  will  not  make,  or 

--^^  suffer  to  be  made  on  the  said  premises,  any  bricks,  tilra, 

IceS)"  may  ^^  Other  wares,  or  dig  for  or  carry  away  any  gravel, 

insure;  ^lay,  marl,  brick  earth,  sand,  or  other  substance,  from 

—not  to  ^°y  P*^**  ^^  ^^^  ^^^  premises,  or  make  any  excavations 

alter  plan  thereon,  except  such  as  may  be  necessary  for  laying 

or  eieya-  the  foundations  of  the  said  houses  and  buildings  herein- 

tion ;  before  covenanted  to  be  erected,  and  as  may  be  approved 

—not  to  of  by  the  architect  or  surveyor  of  the  lessor  for  the 

^^ .  time  being  :  And  will  not,  without  the  previous  hoenoe 

^     '  in  writing  of  the  lessor,  carry  on,  or  suffer  to  be  exer- 

for^CTavd  ^^^^^  ^^  carried  on,  upon  any  part  of  the  said  premises, 

&c. ;       *  a^y  trade  or  business  whatsoever  (/),  or  allow  any 

—not  to  building  to  be  erected  thereon  to  be  used  as  a  hospital, 

carry  on  or  as  an  establishment  for  lunatics,  or  school  or  lo(^ng 
trades,  kc;  house  (g),  but  will  keep  and  use  the  same  as  private  [or 
—not  to  do  professional]  dwelling-houses  only  :  And  will  not  do  or 

anything  suffer  to  be  doue  on  the  said  premises  anything  which 

that  may  jj^^j  j^^  ^^  gj.^^  to  be  a  public  or  private  nuisance  or  a 

miisance  damage,  disturbance,  annoyance,  or  grievance  to  the 

&c.;      '  lessor  or  to  any  tenant  or  occupier  of  land  or  buildings 
for  the  time  being  in  the  neighbourhood  of  the  said 


if)  If  any  profession    or  occupation  is  to  be  permitted,  iaaeri 

"  except  those  of  a  medical  practitioner,  solicitor,  school, 
&c.  {as  the  coat  may  be),  and  such  other  occupation  (if  anv) 
as  the  lessor  shall  in  writing  previously  approve  ov' 

and  at  the  end  of  the  covenant,  '<  or  for  SOme  SUCh  Other  pnr- 
pose  as  aforesaid."  If  an  inoffensive  business  is  to  be  permitted 
in    place    of    ''any  trade    or   business    whatsoever,    &c,"    insert 

"  any  noisy,  noxious,  or  offensive  trade  or  manufacture." 

See  another  form,  p.  424.  See  ante  p.  202,  et  8eq.,  as  to  such  core- 
nants. 

(^)  See  the  decisions  as  to  this  clause,  p.  204,  ct  acq. 
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premises :  AxD  further  that  it  shall  be  lawful  for  the   building 
workmen  of  the  lessor,  or  of  his  tenants  or  occupiers  of    mase. 
houses  adjoining  or  near,  or  which  may  during  the  said    "^^^^^g^ 
term  adjoin  or  be  near,  to  the  said  premises  hereby    estate. 

demised  (such  tenants  and  occupiers  previously  obtain-      ~ 

ing  the  consent  in  writing  for  that  purpose  of  the  said  ^^p^^n 
surveyor  of  the  lessor  for  the  time  being),  at  all  reason-  may  enter 
able  times  of  the  day,  to  enter  into  and  upon  the  said  to  repair, 
demised  premises  and  the  messuages  and  buildings  so  to  ^,y,  ^' 
be  erected  as  aforesaid  for  the  purpose  of  cleansinff  t®*"""^ 

J.  j«  ..  i»i.i.^j-''         1.  °  houses, 

drams  and  for  repairmg  any  of  the  adjommg  houses  as  ^c  ; 
often  as  occasion  shall  require,  without  interruption  by 
the  lessee,  such  lessor,  tenants  or  occupiers  doing  as 
little  damage  as  may  be,  and  making  good  all  damage 
and  injury  occasioned  thereby  :  And  also  that  it  shall  p*^* 
be  lawful  for  the  lessor  and  his  agents,  architects,  and  ^*^r  to  *^ 
surveyors  for  the  time  being,  with  or  without  workmen  view  state 
and  others,  at  all  reasonable  times  (h)  during  the  said  of  repair ; 
term,  to  enter  into  and  upon  the  said  demised  premises 
and  the  messuages  and  buildings  to  be  erected  thereon 
as  aforesaid,  or  any  part  thereof,  and  inspect  and  view 
the  state  and  condition  thereof,  and  to  take  an  inventory  —and 
of  the  fixtures  and  other  things  which  at  any  time  shall  take  inven- 
have  been  or  be  fixed  or  fastened  to  the  said  messuages  and  ^^ ' 
buildings  or  premises,  and  if  any  defect  or  want  of  repara- 
tion shdl  be  upon  any  such  view  then  and  there  found  and  _8Lnd 
discovered,  to  give  to  the  lessee,  or  leave  for  him  at  or  upon  leave 
the  said  premises  or  some  part  thereof,  notice  in  writing  "^^^^^  ^ 
to  repair  and  amend  the  same  within  the  space  of  three  ^^^^ ' 
calendar  months  after  every  or  any  such  notice  shall  be 
left  as  aforesaid,  and  that  the  lessee  will,  within  such 
time,  well  and  sufficiently  make  good  and  restore  the 
same  accordingly  :  And  that  in  case  the  said  premises,  Notice  to 
or  any  part  thereof,  shall  be  assigned  [or  underlet  for  all  be  given  of 
or  any  part  of  the  term  hereby  granted]  (» ),  every  or  any  *^*^* 
assignment  [or  underlease]  to  be  so  made  shall,  within  ^e.  • 
three  calendar  months  after  the  execution  of  the  same, 
be  left  for  not  less  than  seven  days  at  the  office  of  the 
solicitor  for  the  time  being  of  the  said  lessor,  to  the 
intent  that  the  same  may  be  there  registered,  and  sucii 
registration  to  be  at  the  expense  of  the  said  lessee,  which 

(A)  Soinetimes  "twice  in  each  year." 

(f)  If  notice  of  underleases  is  to  be  given,  insert  the  words  in 
brackets.  See  note  (m),  p.  415.  See  anUt  p.  403,  for  covenant  not 
ioaaiign. 
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BviLDnra 

LBA8B. 

PART  or 

LAROB 
«8TATB. 

—to 

deliyer  up 
premises  ; 


Power  to 
re-enter. 


Apportion- 
ment of 
rent,  &c. ; 


shall  not  exceed  the  sum  of guineas  for  every  such  (•) 

assignment  [or  underlease].  And  also  that  the  lessee 
will,  at  the  expiration,  or  other  sooner  determination  of 
the  said  term,  peaceably  and  quietly  leave,  and  deliyer 

up  unto  the  lessor  the  said houses  so  to  be  erected 

and  the  said  premises,  with  the  appurtenances,  and  all 
improvements  that  shall  be  at  any  time  or  times  here- 
after during  the  said  term  made  in  or  upon  the  premises 
hereby  demised,  together  with  all  fixtures  and  other 
things  thereto  belonging  or  fixed  or  fastened,  or  which 
shall  be  fixed  or  fastened  to  the  said  demised  premises 
and  the  messuages  and  buildings  so  to  be  erected  as 
aforesaid,  or  any  of  them,  or  any  part  thereof,  [at  any 
time  during  the  last  seven  years  of  the  said  term  (/)], 
in  such  good  and  substantial  repair  and  condition  as 
aforesaid,  and  in  all  respects  in  such  state  and  condition 
as  shall  be  consistent  with  the  due  performance  of  the 
several  covenants  hereinbefore  contained :  Pbovided 
ALWAYS,  that  if  the  said  yearly  rents  hereby  reserved, 
or  any  part  thereof,  or  the  said  contingent  sum  or  sums 
of  money  hereby  made  recoverable  in  3ie  same  manner 
as  the  said  rents,  shall  at  any  time  be  unpaid  for  the 
space  of  twenty-one  days  after  the  same  shall  hare 
b^ome  due,  whether  the  same  shall  have  been  lawfdlly 
demanded  or  not,  or  in  case  of  the  breach  by  the  lessee 
of  any  of  the  covenants  herein  on  his  part  contained, 
then  and  in  any  such  case  it  shall  be  lawfnl  for  the 
lessor,  notwithstanding  the  waiver  of  any  previous  cause 
or  right  of  entry,  to  enter  into  and  upon  the  said 
demised  premises  and  the  messuages  and  buildings  so 
to  be  erected  as  aforesaid,  or  any  of  them,  or  any  part 
thereof,  in  the  name  of  the  whole,  and  to  re-possess, 
retain,  and  enjoy  the  same  as  of  his  former  estate,  and 

thereupon  the  said  term  of years  shall  absolutely 

determine  {k) :  Provided  also  (I )  and  it  is  hereby 
agreed  and  declared,  that  if  the  lessee  shall,  at  any  time 
or  times  during  the  said  term  hereby  granted,  under- 


(J)  The  words  in  brackets  to  be  inserted  or  omitted  ;  and  teoaDt't 
fixtures  to  be  excepted,  according  to  the  particular  agreement. 

(it}  It  has  been  usnid  to  insert  in  building  leases  a  proviso  qualifyiog 
the  lessor's  right  of  re-entiy  ;  but  this  is  now  unnecessary,  as  see  the 
restrictions  on  right  of  re-entry  provided  by  the  Conveyancing  and  Iaw 
of  Property  Act,  ISSl,  ante,  pp.  230,  231. 

({)  See  ante.  Chap.  XVIL,  as  to  apportionment  of  rent,  and  the  pro- 
visions of  the  Conveyancing  and  Law  of  Property  Act,  1881. 
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let  (m\  or  assign,  any  one  or  more  of  the  me8snai;es  and  bitildiho 

boildings  so  to  be  erected  as  aforesaid,  the  lessor  will  x>kase. 

at  the  request  and  expense  of  the  lessee  join  in  any  such  ^^^'^  ^' 

underlease  or  assignment  for  the  purpose  of  apportion-  ^'^^" 


ing  the  yearly  rents  hereby  reserved,  and  in  every  such -- 

case  the  architect  or  agent  for  the  time  being  of  the 
lessor  shall  determine  what  proportion  of  the  rents 
hereby  reserved  shall  thenceforth  be  payable  in  respect 
of  the  premises  comprised  in  such  underlease  or .  assign- 
ment, and  a  memorandum  of  such  apportionment,  signed 
by  the  lessor  or  the  said  architect  or  agent,  shall  be 
endorsed  on  these  presents,  and  the  counterpart  thereof, 
or  other  document  under  which  the  apportioned  rents 
shall  be  payable ;  And  for  the  purpose  of  covenanting  —and  of 
and  declaring  that  from  and  after  the  endorsement  of  ^^'®^*^*®- 
such  memorandum  each  such  undertenant  or  assignee, 
his  or  their  executors,  administrators,  and  assigns,  shall 
hold  the  premises  comprised  in  such  underlease  or 
assignment  subject  only  to  the  payment  of  the  appor- 
tioned rents  so  to  be  made  payable  in  respect  thereof  as 
aforesaid,  and  to  the  observance  and  performance  of  the 
covenants  and  conditions  herein  contained  on  the  part 
of  the  lessee  to  be  observed  and  performed  so  far  as  the 
same  shall  be  applicable  to  the  last  mentioned  premises 
in  the  same  manner  as  if  a  separate  lease  of  the  same 
premises  had  been  granted  to  him,  her,  or  them,  at  and 
under  such  last  mentioned  apportioned  rents,  covenants, 
and  conditions,  so  far  as  the  same  shall  be  applicable  as 
aforesaid  respectively :  And  it  is  hereby  agreed  and  Appor- 
declared,  that  no  apportioned  rent  shall  in  any  case  tiomnent 

be  less  than  the  sum  of or  exceed  of  the^^^j^J^ 

rack-rent  value  of   the  land  in  respect  whereof  the  fi^ed  sum 
same  shall  be  apportioned,  and  the  buildings  erected  &c. ; 
or  to  be   erected    thereon  when  finished   and  fit  for 
habitation.  And  that  the  lessee  shall  not  be  entitled  to  -.nor  to  be 
apportionment  until  all  the  said  messuages  and  buildings  made  until 
hereinbefore  covenanted  to  be  erected  shall  be  completed  fl°?^,f^"® 
and  rendered  fit  for  habitation  as  aforesaid,  and  only  in   ^^^  ^'' 
respect  of  such  of  the  said  messuages  and  buildings  as 
fihsdl  be  so  completed  and  rendered  fit  for  habitation  in 
pursuance  of  these  presents :  Provided  always  that  afresh 
each  such  underlease  or  assignment  shall  contain  and  power  of 

(m)  Omit  reference  to  underlease  if  iLe  lessee  is  not  to  be  per- 
nutted  to  underlet.     See  note  (t),  P*  '113. 
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BuiLDiiro  reserve  nnto  the  lessor  a  proTiso  for  re-entry  similar  to 
^-^*_    ^^^  hereinbefore  contained,  so  far  as  regards  the  rents 
and  covenants  subject  to  which  each  snch  underlesBee 
or  assignee  will  hold  the  premises  so  to  be  underlet  or 
assigned  as  aforesaid  (n) :  Proyideo  also  lArbiiratm 


PAKT  or 

LABOl 
IflTATB. 


rd^entry  to 

be  re-  

aenred. 
4  (m)  See  note  {l\  p.  414.     The  following  ia  another  form  : — 

tionment  "  -^^^  ^^^  ^**^  [lessor]  doth  hereby  covenant  with  the 
of  lent  said  [lessee']  that,  in  case  the  said  [lessee]  shall  at  any 
time  or  times  during  the  term  hereby  granted,  underlet  or 
assign  any  messuage  or  tenement,  messuages  or  tene- 
ments, or  other  erections  and  buildings,  so  to  be  erected 
or  built  upon  the  piece  or  parcel  of  ground  hereby  demised, 
or  any  part  or  parts  thereof,  then,  and  in  such  case,  he  the 
said  [lessor]  will  and  shall,  at  any  time  or  times  after  the 
said  messuage  or  tenement,  messuages  or  tenements,  or 
erections  or  buildings,  which  shall  be  so  under-let  or 
assigned,  shall  be  completely  finished  and  made  fit  for  habi- 
tation, at  the  request  costs  and  charges  of  the  said  [lessee]^ 
join  and  concur  in  any  such  under-lease  or  assignment,  or 
under-leases  or  assignments,  so  to  be  made  as  aforesaid, 
for  the  purpose  of  apportioning  the  yearly  rent  hereby 
reserved,  ana  determining  the  proportion  which  each  such 
under-tenant  or  assignee,  and  the  premises  so  under-let  or 
assigned  to  him,  shall  be  thenceforth  subject  to  or  liable 
to  pay  (such  proportion  of  the  rent  to  be  ascertained  by 
the  architect  or  surveyor  for  the  time  being  of  the  said 
[lessor]),  and  for  the  purpose  of  exonerating  the  same, 
and  each  such  under-tenant  or  assignee  of  the  premises 
BO  to  be  under-let  or  assigned  to  him,  of  and  from  the 

remaining  part  of  the  yearly  rent  of   £ hereby 

reserved  and  made  payable  ;  but  so  and  in  such  manner, 
that  the  said  [lessor]  shall  not  thereby  release,  pre- 
judice, or  affect,  the  said  remaining  part  of  the  same 
rent  in  respect  to  the  remaining  parts  of  the  hereby 
demised  premises :  And  also,  for  the  purpose  of 
covenanting  and  declaring  that  such  under-tenant  or 
assignee,  and  the  premises  so  to  be  under-let  or  assigned 
to  him,  shall  be  thenceforth  subject  to  the  covenants, 
provisoes,  and  agreements  hereinbefore  contained,  so  far 
only  as  such  covenants,  provisoes,  and  agreements  shall 
be  respectively  applicable  to  or  shall  concern  the  premises 
which  shall  be  so  under-let  or  assigned  as  aforesaid: 
Provided  always  that  each  snch  under-lease  and  assign- 
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clause  J  see  pp.  827,  828, 847]  :  [^Covenant  by  lessor  for  quiet  buildiko 
er^oyment,  p.  404  {o) :  And  it  is  hereby  lastly  ageeed     i-Js^k- 
AND  DEGLABED,  that  the  hcirs  and  assigns  {p)  of  the  lessor,    ^^^'^  °' 
and  the  executors,  administrators,  and  assigns  of  the  lessee    estate. 

shall  be  bonnd  by  and  entitled  to  the  benefit  of  these  ' ~ 

presents  and  the  covenants  and  conditions  herein  con-  ^y^^i^r 
tained  in  like  manner  as  if  they  had  been  respectively  for  quiet 
named  herein  next  after  the  words  "lessor"  and  "lessee"  enjoyment. 
respectively  thronghont,  as  far  as  the  same  will  admit,  Operation 
ana  unless  the  context  or  the  nature  of  the  case  may  of  words 
reqnire  a  different  construction.  ** lessor'* 

In  witness,  &C.  ^lessee." 


ment  shall  contain  and  reserve  unto  the  said  [lessor'] 
a  proviso  for  re-entry  similar  to  that  hereinbefore 
contained^  so  far  as  regards  the  rent  and  covenants  to 
which  such  under-lessee  or  assignee,  or  the  premises  so 
to  be  under-let  or  assigned,  is  or  are  to  be  or  continue 
liable  as  aforesaid. 

(o)  See  pp.  865,  866,  for  covenants  by  lettor  to  build  on  adjoining  land 
«nlj  in  specified  manner,  and  to  take  coTenants  from  aU  other  lessees 
with  respect  to  repair  of  roads,  Ac. 

{p)  If  the  lessor  be  seised  in  fee ;  but  if  possessed  of  a  term 
only,  then,  "his  executors,  administrators,  and  assigns."  But  see 
sow  a.  58,  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
^a  to  coTenants  relating  to  land  binding  heirs,  &c,  as  if  they  were 
ezpieaaed,  awte^  p.  248. 


T  3 
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XXVI. 

BuiLDiffo   BUILDING  LEASE  under  a  power  (a).     CovmanU  hy 

*'«^"  Lessee  to  Build  certain  Houses  in  uniform  manner 

poTOi  ^  *^'^  ot?iers ;  and  also  to  Build  Houses  or  other  Build- 

^-^—         ings,  and  expend  a  Fixed  Sum  on  another  part  of  Land^ 

according  to  phns^  Jkc,  to  be  prevumsly  approved  of 
by  Lessor  or  Reversioner ;  not  to  carry  an  particular 
trades;  to  pay  proportion  of  expenses  of  Roads  and 
Party-walls,  Ac.  Covenants  by  Lessee  that  Lessor  may 
Build  against  the  Walls  of  the  Houses  to  he  erected 
which  are  to  he  Farty-UHills,  and  that  Lessor  or 
Reversioner  shall  have  free  liberty  of  Watercourse, 
Ac.;  and  other  suitable  Covenants  as  to  Mode  of 
Building.  Form  of  reddendum  where  an  Additional 
Rent  is  to  be  paid  for  building  on  other  parts  of  land 
demised.  Provision  as  to  Lessor  making  Main  Streets 
and  Sewers,  Ac, 

Parties.      THIS  INDENTURE  made  the day  of ,  18—, 

Between  A.  B.  of,  &c.  [donee  of  leasing  power\  (herein- 
after called  the  lessor),  of  the  one  part,  and  G.  D.,  of  <&c. 
Testatam.   (hereinafter    called    the    lessee),    of   the    other    part, 
CJoDsidera-  WITNESSETH,  That  in  oonsideratlon  of   the  expenses 
tion.  which  the  said  lessee,  his  executors,  administratorsy  and 

assigns,  will  sustain  in  building  and  finishing  the  mes- 
suages or  tenements  and  buildings  hereinafter  described 
and  demised,  And  also  in  consideration  of  the  rent 
covenants  and  agreements  hereinafter  reserved  and  con> 
tained,  and  on  the  part  of  the  said  lessee,  his  executors^ 
administrators,  and  assigns,  to  be  paid,  kept,  done,  and 
performed,  He  the  said  lessor,  in  pursuance  and  exercise 
of  all  and  every  power  and  powers  him  thereto  enabl- 
Pemise.      ing,  {b),  DoTH  Dj  these  presents  demise  and  lease  unto  the 


(a)  See  anU,  Chap.  Y.,  as  to  building  leasee  under  powers.  See 
potty  p.  481,  for  a  power  to  grant  building  leases,  and  other  suitable 
coTenants, 

In  leases  (^)  "  ^^  pursuance,  and  in  exercise  and  execution,  of  the 

under  power  or  authority  to  the  said  [lessor']  given  or  reserved 

powers  by  a  certain  indenture  of  settlement,  bearing  date  on  or 

^^^^  SS  about  the day  of ,  and  made,  or  expressed  to  be 

norbecn'  ^aade,  between,  &c.,  and  of  every  or  any  other  power  or 
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said  lessee,  his  execntors,  administrators,  and  assigns,  All  BriLDiKo 
that  piece  or  parcel  of  ground,  &c.  [give  description],  ^"^^^^ 
which  said  piece  or  parcel  of  ground  is  more  particularly     power. 

delineated  or  described  in  the  plan  thereof  dra^n  in  the  ~ — j 

margin  of  these  presents ;  Together  with  all  easements,   ^^  ' 
profits,  accommodations,  advantages,  and  appurtenances  ^^^^ 
whatsoeyer,  to  the  said  premises  belonging  or  appertain-  ^^^  *' 
ing,  or  therewith  usually  held,  occupied,  used,  or  enjoyed  (c) 
[Exertion  of  minerals,  seep.  406.  Reservation  of  passage  Excep- 
of  soil  and  water,  see  fm,  405,  406J  ;  To  have  and  to  tions. 
HOLD  the  said  premises  hereby  demised,  with  their  rights,  Beserya- 
members,  and  appurtenances,  unto  the  said  lessee,  his  tions. 

executors,  administrators,  and  assigns,  from  the day  Habendum. 

of ,  for  and  during  the  term  of years  thence 

next  ensuing :  Yielding  and  paying  therefor  for  the  Redden- 
first  year  of  the  said  term  the  rent  of  a  peppercorn  if  the  ^"f™- 
same  shall  be  demanded ;  And  yielding  and  paying  ^^^  y^^- 
therefor  (rf),  yearly  during  all  the  residue  of  the  said  term,  Iridic  of 

"^ term. 

authority  enabling  him  in  this  behalf.  Doth  limit  and 
appoint  by  way  of  demise  or  lease,  &c."  preTionslj 

"  In  pursuance,  and  in  exercise  and  execution,  of  the  [^^^^^ 
power  or  authority  to  the  said  llessor]  given  or  reserved  in  prepa- 
by  the  said   hereinbefore  in  part  recited  indenture  of  ration ; 
settlement,  and  of  every  or  any  other  power  or  authority  —and 
enabling  him  in  this  behalf,  DotA,  &c"  las  above].  ▼liere  the 

(c)  8e»  8.  6,  of  the  Oonyeyancing  and  Law  of  Property  Act,  1881,  power  hiw 
as  to  *'  general  words^"  to  be  implied,  ante,  p.  265.  ^^  V^^ 

(<£)  The  following  is  «  form  of  reddendum  to  a  tenant  for  life,  and  vionaly 
rererrioner  fcnr  the  time  being,  where  a  certain  rent  is  to  be  -  paid  for  recited, 
lands  to  be  built  on,  and .  a  fixed  rent  for  other  land,  subject  to 
increase  on  such  land  being  used  for  building  [lease  being  made  under 
power]  : — 

^  Yielding  and  paying  therefor  yearly  unto  the  said  Certain 
^tenant  for  Jdfe]  and  his  assigns,  during  so  long  of  the  T^^^  ^^^ 
said  term  as  he  shall  live,  and  after  his  decease  to  the  ^Sit^n 
person  or  persons  who  for  the   time  being  shall   be  and  in- ' 
entitled  to  the  reversion  or  inheritance   of  the  said  crease  of 
demised  premises  immediately  expectant  on  the  deter-  ^^^  ^ 

mination  of  the  said  term,  the  yearly  rent  of  £ ,  ^f g^J^^ 

being  at  and  aftei  the  rate  of  £ per  acre  forrenAsed 

the  pieces  or  parcels  of  land  first  hereinbefore  for  build- 

described,  containing  respectively and ,  which  ^^  P^r- 

are  intended   to  be  built  on  by  the  said  [lessee],  his  i*^*®** 

executors,  administrators,  or  assigns  ;  and  of  £ per 

acre  for  the pieces  or  parcels  of  land  lastly  herein- 
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BUIIDI50  tije  cigar  yearly  rent  of  £ by  equal  quarterly  pay- 

vvduTa   DQcntfl  on   the  day  of  ,  &c.  &c.,  free  and 

POWER,     clear  of  all  deductions  whatsoeTer,  the  first  of  the  said 

quarterly  payments  to  be  made  on  the day  of , 

and  the  last  quarterly  payment  to  be  made  in  advance  on 

the day  of next  preceding  the  expiration  of 

Proportion-  the  said  term  :  And  yielding  aistd  payxng  [PropariumcUe 

ate  part  in  p^rt  in  cass  of  re-entry,  see  p.  399].    And  the  lessee 

^JJJL°  •"■  doth  hereby,  for  himself,  his  heirs,  executors,  adminis- 

^    '         trators,  and  assigns,  covenant  with  the  lessor  and  hia 

by  leasee  *  ^^ssigOB  (^)»  <^d  ^  &  separate  covenant  to  and  with  the 

other  person  or  persons  who  for  the  time  being  ^hall  be 

entitle*!  to  the  immediate  reversion  or  remainder  of  or  in 

the  said  premises  expectant  on  the  said  term  and  his  and 

their  heirs  and  assigns,  in  manner  following,  that  is  to 

—to  pay     gay,  That  he  the  lessee,  his  executors,  adnainistrators, 

rent; 

before  described,  containing  and ,  which  are 

not  intended  to  be  built  on  at  present,  but  are  intended 

to  be  used  as ;  and  in  case  the  said  last-mentioned 

pieces  or  parcels  of  land,  or  either  of  them,  or  any  part 
of  the  same  respectively,  shall,  at  any  time  hereafter 
during  the  said  term,  be  built  on  by  the  said  ^lessee], 
his  executors,  administrators,  or  assigns,  or  be  used  for 

any  other  purpose  than  as  ,  Then  yielding  and 

paying  as  aforesaid  the  additional  yearly  rent  of  £ — r, 

bemg  at  and  after  the  rate  of  £ more  per  acre 

for  the  said  last-mentioned  pieces  or  parcels  of  land,  which 
shall  thenceforth  continue  payable  during  the  residue 
of  the  said  term ;  such  yearly  rents  to  be  paid  by  four 
equal  quarterly  payments,  on  the,  <&c.,  &c.,  me  from  all, 
&c. ;   the  first  quarterly  payment  of  the  said  rent  of 

£ to  be  made  on  the day  of ;  and  the 

first  quarterly  payment  of  the  said  additional  rent  of 

£ to  be  made  on  the  first  of  the  said  quarter- 

^ys  which  shall  happen  after  the  said  pieces  of  land 
lastly  above-mentioned,  or  either  of  them,  or  any  part  of 
the  same  respectively,  shall  be  built  on  or  usea  for  any 
other  purpose  than  as ." 

(e)  A  remainder-man  under  a  settlement  can,  as  assignee  of  the 
rerersion,  take  advantage  of  covenants  running  with  the  land  entered 
into  with  the  tenant  for  life  and  his  assigns.  See  atUCy  Chap.  XIX. 
See  s.  68,  of  the  Oonveyancing  and  Law  of  Property  Act,  1881, 
as  to  covenants  relating  to  huads  binding  heirs,  kc,  as  if  they 
were  expressed,  anUt  P*  ^^- 
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or  afisigns,  will  from  time  to  time  during  the  said  term   buildiro 
pay  nnto  the  lessor  or  his  assigns,  or  to  the  person  or     leasb 
persons  who  for  the  time  being  shall  be  entitled  as  afore-   un»br  a 
saidy  the  said  yearly  rent  at  the  times,  and  in  the  propor-  — ^^"^'  , 
tions,  hereinbefore  appointed  for  payment  thereof,  clear  of  —and 
all  dednctions ;  And  also  will  bear,  pay,  and  discharge,  ^^^>  *^- ' 
the  land-tax,  sewers-tax,  and  all  other  taxes,  rates,  duties, 
and  assessments,  of  what  kind  soever,  whether  parlia- 
mentary, parochial,  or  otherwise,  now  imposed,  or  here- 
after to   oe  imposed,  on  the  said  demised  premises  or 
any  x)art  thereof,  or  on  the  landlord  or  tenant  for  the 
time  being  in  respect  thereof,  or  on  the  said  rent  reserved 
for  the  same  (except  the  landlord's  property-tax) ;  And  —to  build 
will  at  his  or  their  own  expense,  within  the  space  of  — ^ —  certain 

years,  to  be  computed  from  the day  of in  a  ^^^^  ^^ 

good  substantial,  and  workmanlike  manner,  erect,  build,  ^^ann^ 
and  completely  finish,  fit  for  habitation  and  use,  upon  the  with 
front  of  the  piece  or  parcel  of  ground  hereby  demised,  others ; 
next  [^insert  descrvption]  and  delineated  on  the  plan  drawn 

in  tBe  margin  hereof,  and  thereon  coloured , 

good  and  substantial  brick  messuages  or  tenements,  of 
the  same  rate  of  building,  character,  and  description  in 
eyery  respect  as,  and  in  an  uniform  manner  with,  the 
mesBuages  or  tenements  ranging  therewith  in  the  same 
street :  And  also  will,  at  the  like  expense,  within  \_sUite  ^^^^  to 

/wfwl  lay  out  and  expend  the  sum  of  £ in  erecting  and  expend  a 

bpildiug  upon  that  portion  of  the  said  piece  or  parcel  of  certain 
ground  next  \in8ert  de8CTipiion\  and  delineated  in  the  said  ^^^^^ 

plan,  and  thereon  coloured , houses  of  a  substan-  othw* 

tvel  description :  And  also  shall  and  will  erect  and  build  all  houses, 
the  said  erections,  houses,  or  buildings  hereinbefore  men-  &<:• ; 
tioned,  with  all  such  outhouses  and  conveniences  as  shall 
be  necessary  and  proper,  to  the  satisfaction  of,  and  also  _to  satis- 
i^all  and  will  submit  for  inspection,  and  obtain  the  faction  o^ 
previous  approval  of,  the  lessor,  or  his  assigns,  his  or  their  —and  ac- 
architect  or  surveyor  for  the  time  being,  or  the  person  or  cording  to 
persons  who  for  the   time   being  shall  be  entitled  as  P'*°*  *f,^ 
aforesaid,  to  all  plans,  elevations,  estimates  and  specifica-  by^i^r ; 
tions,  of  the  houses  or  buildings  so  to  be  erected,  and  also 
will  when  thereunto  required  by  the  lessor,  or  his  assigns, 
d:c.,  or  his  or  their  architect  or  surveyor  for  the  time 
being,   or   the  person  or  persons   who    for    the    time 
being  shall  be  entitled  as  aforesaid,  produce  and  show  to  —to  pro- 
him  or  them  the  bills  and  vouchers  tor  the  materials  and  dace 
labour  used  and  employed  in  and  about  the  said  dvrelling-  ^o^chers 
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BUttDiHo  houses,  erections,  and  buildings,  as  eridence  to  him  or 
expended  in  snch  erections  and  bnildings  as  aforesaid : 


POWBIU 

And  will  paj  to  snch  architect  or  sar?ej<»:  a  fee  of 


*®  ^jT^  ®^."  on  his  approval  of  the  plans,  elevations,  conditiom, 
P«i»  1  **re ,  ^^^  specifications,  of  each  of  the  said  houses,  erections 

wrcW^t's  ^^  buildings,  and  a  further  fee  of on  his  approval 

fees ;         ^7  ^  certincate  in  writing  of  the  completion,  &c. :  A5i> 
—  nl  to    ^^^^  ^^^  during  the  said  term  erect  or  suffer  to  be  erected 
er«^^       any  house  or  building  on  the  said  piece  or  parcel  of 
specified     grouud  hereinbefore  expressed  to  be  hereby  demised,  or 
buildings;  any  part  thereof,  except  such  houses,  erections,  or  bnild- 
ings,  as  are  hereinbetbre   covenanted  to  be  erected,  or 
any  house  or  building  which  shall  be  of  less  clear  yearly 
letting  value  than  £ (/),  or  any  house,  or  other  build- 
ing, fence,  or  erection,  nearer  to  the  external  boundaries 
of  the  said  piece  or  parcel  of  ground  than  the  building  line 
indicated  on  the  said  plan,  without  the  licence  in  writing 
of  the  lessor  or  his  assigns  or  the  person  or  Dcrsons  who  shall 
for  the  time  being  be  entitled  as  aforesaici.     [Covenant  to 
—to  make  fyiake  roads,  and  drains,  see  p.  409.]    And  will,  at  the 
5^3^^   like  expense  at  all  times  dilring  the  said  term,  when, 
^      '      where,  and  as  often  as  need  shall  require,  and  ilrithout  being 
repair  •       thereunto  required,  well  and  substantially  repair,  uphold^ 
'      support,   pave,  scour,  cleanse,  glaze,  maintain,  amend, 
empty,  and  keep  the  said  messuages  or  tenements  and 
premises,  and  all  other  buildings  which  shall  be  built  upon 
the  said  piece  or  parcel  of  ground,  with  all  the  party  and 
other  walls,    pavements,  tilings,  iron  and  other  rails, 
glass,    glass    windows,    locks,    bolts,    bars,   fastenings, 
sinks,  sewers,  and  wydraughts,  pipes^  gutters,  drains,  and 
houses  of  office,  and  all  other  the  appurtenances  thereto 
belonging,  or  which  shall  or  may  hereaiter  belong  to 
the  same,  in,   by,   and  with   all.  and  all  maimer  of 
needful    and   necessary    reparations    and    amendments 
—to  paint  whatsoever ;  And  will,  once  [in  every  four  years]  (ff)  of 
outside       the  term  hereby  granted,  at   the   like   expense,  paint 
wood  and    twice  in  good  oil-colour,  all  the  outside  wood  and  iron- 
ironwoT  ,  y^Qj,^  belonging  to   the  said  premises  in  a  proper  and 
—and        workmanlike   manner ;    And  also   all   the  inside  wood 
inside  wood  and  iron-work  twice  in  good  oil-colour,  once  ^in  every 
""\"^"'    seven  years]   of  the  said  term  in  a  like  workmanlike 

(/)  See  ante,  p.  408. 
(r/j  See  note,  p.  401. 
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manner  ;  And   the  said  messuages  or  tenements  and  suiLDixa 
jM^mises    being   so    well   and    sabstantiallj    repaired,     lbasb 

supported,  apheld,  maintained,  amended,  glazed,  paved,  ^^^^^  ^ 
Bconred,  cleansed,  emptied,  and  kept,  at  the  end  of  the    ^^'^^*' 


said  term,  or  other  sooner  determination  of  this  present  —to  yield 
demise,  will  quietly  leave,  surrender,  and  yield  up  unto  ^p  ^? 
the  lessor  or  his  assigns,  or  to  the  person  or  persons  who  ^a^o^* 
for    the  time  being  shall    be    entitled    as    aforesaid ;  term ; 
T(^ther  with  all  improvements  and  fixtures  and  things 
which  now  are,  or  at  any  time  hereafter  during  the  said 
term   shall  be,  fixed    or  fastened  in  or  to    the    said 
premises,  or  any  part  thereof ;  And  also  that  the  lessee,  —to  pay 
nis  executors,   administrators,  or   assigns,  will,  during  share  cf 
the  said  term,  as  often  as  need  shall  require,  bear,  pay,  ®^5t°^iL 
and  allow,  a  reasonable  share  and  proportion  of  the  expenses  J^^* 
of  making,  supporting,  repairing,  and  amending  all  roads,  sewers, 
pathways,  party- walls,  party-gutters,   common    sewers,  and  drains, 
public  sewers,  pipes,  watercourses,  drains,  and  easements,  ^• 
which  belong  or  are  used,  or  which  at  any  time  during 
the  said  term  shall  belong  to  the  said  premises,  or  any 
part  thereof,  or  be  used  hy  the  tenant  or  occupier  or 
tenants  or  occupiers  thereof  for  the  time  being,  and  the 
owners  or  occupiers  of  an^  other  messuages  or  tenements, 
erections  or  buildings,  adjoining  or  near  thereto,  and  that 
such  proportion  shall  be  ascertained  by  the  said  architect 
or  surveyor,  and  shall  be  recoverable  as  rent  in  arrear  (h). 
And  also,  that  the  said  lessee,  his  executors,  adminis — tbat 
tiators,  or  assigns,  shall  permit  the  lessor  or  his  assigns,  lesso™ 
and   other   the   persons  or  person  for  the  time  being  ^^J^t 
entitled  as  aforesaid,   and  their  lessees  or  tenants,  to  ^alls  of 
build  against  the  pine*end  walls  of  the  messuages,  tene-  houses  to 
mentSy  or  buildings  hereby  covenanted  to  be  erected,  or  ^  ^"i^* » 
of  any  other  messuage  or  building  which  may  be  erected,  J^*^^^ 

(A)  If  the  lessor  ia  to  make  main   street  and  sewers  insert  the  Lessor  to 
words  following  : —  make 

''  Except  the  expense  of  making  the  main  streets  and  main 
main  sewers,  which  are  intended  to  be  made  by  and  at  i^®^"*^ 
the  expense  of  the  lessor,  &c.,  but  including  the  expense  "'^^'''* 
of  maintaining,  cleansing,  and  keeping  in  repair  the 
same  when  msuie,  unless  and  until  such  expenses  shall  be 
defrayed  by  or  out  of  rates  to  be  levied  for  that  purpose, 
which    rates   the    lessee,  his,   &c.,  will    be  liable   to 
pay  under  the  covenant  in    that  behalf  hereinbefore 
contained." 


sewers. 
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tion of 
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leave 
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— ^lessee  to 
repair 
according 
to  notice : 


Notice  of 
assign- 
ments. 

— not  to 
carry  on 
certain 
specified 
trades; 


on  the  said  premises,  snch  walls  being  on  the  

boondary  of  the  said  premises,  and  that  such  walls  shall 
thenceforth  be  deemed  to  be  party-walls  :  And  xoreover, 
that  it  shall  be  lawfal  for  the  lessor  and  his  assigns,  and 
also  for  the  person  or  persons  who  for  the  time  being 
shall  be  entitled  as  aforesaid,  his  or  their  surveyors,  or 
agents,  with  workmen  and  others,  or  without,  as  often 
as  he  or  they  shall  think  proper  during  the  said  term,  ai 
seasonable  and  convenient  times  in  the  day-time,  to  enter 
and  come  into  and  upon  the  said  premises,  or  any  part 
thereof,  to  view,  search,  and  see  the  state  and  condition  of 
the  same,  and  the  repairs  thereof,  and  during  the  last 

years  of  the  said  term  to  take  an  inventory  of 

the  fixtures  and  other  things  then  in  or  about  tbe 
same,  and  of  all  defects  and  want  of  reparation  and 
amendment,  upon  every  such  view  then  and  \h€K 
found  and  taken,  to  give  or  leave  notice  in  writing  a: 
the  said  demised  premises,  or  any  part  thereof,  to  or  fK 
the  lessee,  his  executors,  administrators,  or  assigns,  to 
repair  and  amend  the  same  within  the  space  of  three 
calendar  months  next  after  every  or  any  such  notice 
shdl  be  left  as  aforesaid  ;  within  which  said  time  or 
space  the  lessee  doth  hereby,  for  himself,  hia  beirg, 
executors,  and  administrators,  and  assigns,  covenant  with 
the  lessor  and  his  assigns,  and  the  person  or  persons  wi^ 
for  the  time  being  shall  be  entitled  as  aforesaid,  welJ 
and  effectually  to  repair  and  amend  the  said  premisefti 
according  to  such  notice  or  warning  as  aforesaid  [Covenant 
to  give  notice  of  assignments  or  underleases ^  see  p.  413ji| 
And  also  (t)  shall  not  nor  will,  during  the  continnaDOH 
of  the  said  term,  convert  or  use  the  said  piece  or  pared 
of  ground,  or  any  part  thereof,  or  the  dweUing-hooses,  o^ 
anv  buildings  to  be  erected  thereon,  into  or  as  a  place  4 
public  resort  or  amusement,  or  carry  on  in  and  upon  tb^ 
said  premises,  or  any  part  thereof,  or  permit  or  suffer] 
the  same  or  any  {»rt  thereof  to  be  occupied  by  i 
person  or  persons  who  shall  use,  exercise,  or  carry 
therein,  the  trade  or  business  of  a  soap  boiler,  pewt ' 
beU-founder,  blacksmith,  whitesmith,  white-lead  mal 

(t)  If  any  other  trades,  except  those  specified  and  the  like,  mtt 
be  permittedi  this  covenant,  with  slight  alterations  applicable  to  *' 
particular  case,  may  be  inserted,  bat  if  one  or  two  specified  tn 
only  are  to  be  permitted,  it  will,  of  coone,  be  advisable  merdy 
state  the  same.     See  tbe  covenant,  p.  412,  and  notes  thereto 
and  (ff). 
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dyer,  tinman,  fellmonger,  currier,  trunk-maker,  copper-  builwho 
smith,  plumber,  glazier,  ivory-burner,  lampblack-burner,  ^^^^^^ 
or  any  other  trade  or  business  whatsoever,  without  the    power. 


previous  licence  in  writing  of  the  lessor  or  his  assigns, 
or  the  person  or  persons  who  for  the  time  being  shall  be 
entitled  as  aforesaid,  which  may  be  or  grow,  nor  do,  or 
cause  or  suffer  any  act  or  thing  to  be  done,  in  or  upon 
the  said  premises  or  any  part  thereof  which  may  be 
or  grow,  to  the  annoyance,  grievance,  damage,  or  dis- 
turbance of  the  lessor,  or  his  assigns,  or  the  person  or 
persons  who  for  the  time  being  shall  be  entitled  as  afore- 
said, orliis  or  their  tenant  or  tenants  in  the  neighbour- 
hood.    [Covenants  n4>t  to  make  bricks;  not  to  dig  for  or— not  to 
carry  away  gravel,  Ac,  except  for  building,  seep.  412]  :  m&l^© 
And  will  not  cut  or  maim  any  of  the  principal  walls  or  ^^^^  °^ 
timbers  of  the  buildings  for  the  time  being  on  any  part  gravel, 
of  the  said  piece  or  parcel  of  ground  hereinbefore  ex-  &c. ; 
pressed  to  be  hereby  demised,  or  make  or  permit  any  _not  to 
alteration  to  be  made  in  the  elevation  of  the  same  build-  alter 
ings  or  in  the  architectural  decoration  thereof,  without  gildings, 
such  licence  in  writing  as  aforesaid :  And  further,  that      * . 
the  lessee,  his  executors  or  administrators,  or  assigns,  r"yj|^?^ 
will  from  time  to  time,  and  at  all  times  during  the  said  when^ 

term,  insure  and  keep  insured  in Fire  Office,  or  in  roofed  in, 

such  other  office  of  insurance  as  he  the  said  lessor  or  and 
his  assigns,  or  the  person   or   persons,    who   for  the  iJ^^^reaM 
time  being  shall  be  entitled  as  aforesaid,  shall  desire,  from  ^hen°com- 
loss  or  damage  by  fire,  each  of  the  said  houses,  and  every  pieted ; 
bailding  which  may  hereafber  be  built  on  the  said  piece 
or  parcel  of  land  hereby  demised,  or  any  part  thereof,  and 
effect  the  same  within  six  days  after  each  such  house  or 
building  shall  be  roofed  or  covered  in,  in  such  sum  or 

sums  as  shall  be  equal  to parts  at  least  of  the 

actual  value  thereof  respectively,  and  will  increase  the 
amount  of  such  insurances  respectively,  when  and  as 
each  such  house  or  building  shall  be  completed,  so  as  to 
make  the  sum  insured  thereon  equal  to  [three-fourth] 

Crts  at  least  of  the  then  full  value  thereof,  such  value  to 
ascertained  by  the  said  architect  or  surveyor :  And  —produce 
will  from  time  to  time  produce  and  show  the  receipt  for  receipts ; 
the  premium  on  such  insurances  to  the  leesor,  or  his  ^j  u, 
assigns,  and  such  person  or  persons  entitled^  as  aforesaid,  apply  in- 
and  his  and  their  agent  or  receiver,  when  required  ;  surance 
Akd  further,  that  the  money  at  any  time  to  be  received  JJJ^g 
by  virtue  thereof  shall  be  applied  with  all  convenient  rcpairs'of 
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BUTLDnro  speed  in  and  towards  reboilding  or  making  good  any 

LI  ASS     damage  by  fire  to  the  said  premises,  or  any  part  thereof: 

rHDKR  A   ^D  jf  ^^J^e  amount  so  receivable  shall  be  insuflScient  to 

re-instate  or  make  good  the  premises,  then  to  make  np  the 


damage  by  deficiency  oat  of  his  own,  the  lessee's,  his  execntors',  admi- 
^J^*^^     nistrators',  or  assigns*  monies :  Ain)  that  such  rebuilding 
deficiency ;  ^^  making  good  such  damage  shall  be  made  and  done  under 
—under  '  the  direction  of  the  said  lessor,  or  his  assigns,  or  the  person 
lessor's       ^^  pcrsons  SO  entitled  as  aforesaid  :  Asd  also,  that  the 
direction ;  lessor,  and  his  assigns,  or  other  the  person  or  persons 
—lessor  to  who  for  the  time  being  shall  be  entitled  as  aforesaid,  and 
have  free    his  and  their  tenants,  shall  hare  free  liberty  of  water- 
liberty  of    course  in  and  through  the  premises  hereby  demised  from 
cl^rse        ^^y  adjoining  premises  or  other  estates  belonging  to  the 
&c.    '        lessor  or  his  assigns  or  the  person  or  persons  entitled  as 
aforesaid,  by  means  of  the  sewers,  drains,  or  channels 
there,  or  hereafter  to  be  made,  to  carry  off  the  water 
and  soil  from    the    other    houses    near   or  adjoining 
thereto ;  the  person  or  persons  forming  or  using  any 
such    watercourses    making    good    all    damage    occa- 
sioned thereby,   and  contributing   to   the   expense  of 
Adjoining   keeping  in  repair  and  cleansing  the  same.    \_Covenmi 
tenants,      (q  permit  lessor  and  tenants  of  adjoining  houses  to  enter  to 
cnter'to^    ^^^^^^  »«r/y-imW^  and  drains,   Jtc^  adding  the  icordsj 
repair,  &c.  "  ^^^  t-"®  person  or  persons  who  shall  for  the  time  being 
Proviso  for  ^®  entitled  as  aforesaid,'*  seep.  413]  :  Provided  always, 
re-entiy,     and  these  presents  are  upon  this  express  condition  never- 
on  non-      theless,  that  if  the  said  yearly  rent,  or  any  part  thereof, 
payment     ^]^^\\  }qq  unpaid,  in  pai't  or  in  all,  by  the  space  of  twenty- 
\^^^  *      one  days  next  after  any  or  either  of  the  days  of  payment 
on  which  the  same  ought  to  be  paid  as  aforesaid,  whether 
the  same  shall  have  been  legally  demanded  or  not,  or  in 
case  of  breach,  non-observance,  or  non-performance  of  all, 
or  any,  or  either  of  the  coYenants,  clauses,  and  agreements 
herein   contained,   and  on  the  part  of  the  lessee,  his 
executors  and  administrators,  or  assigns,  to  be  observed 
and  performed,  then,  and  in  any  or  either  of  the  said  cases, 
it  shall  be  lawful  for  the  lessor  and  his  assigns,  or  the 
person  or  persons  who  for  the  time  being  shall  be  entitled 
as  aforesaid,  into  the  said  premises  or  any  part  thereof, 
in  the  name  of  the  whole,  wholly  to  re-enter,  and  the 
same  to  have  again,  possess,  and  enjoy,  as  in  his  and 
their  first  and  former  estate,  and  the  lessee,  his  executors^ 
administrators,  and  assigns,  and  all  occupiers  of  the  said 
premises,  thence  to  eject  and  remove,  this  indenture  or 
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anythiDg  herein  contained  to  the  contrary  thereof  in   buiidiho 
anywise  notwithstanding  (k).    And  the  said  lessor  doth   ^jJJ^^ 
hereby,  for  himself,  his  heirs,  executors,  administrators,    powkr. 
and  assigns,  covenant  with  the  lessee,  his  executors,  ad-  ~      7" 
miniBtrators,  and  assigns,  that  he  the  said  lessee,  his  by^t^r 
ezecators,  administrators,  and  assigns,  paying  the  said  ^^^  leasees* 
yearly  rent  on  the  days  and  times  hereinbefore  mentioned  q^et  en- 
for  payment  thereof,  and  observing,  performing,  fulfilling,  joymenu 
and  keeping  all  and  CTery  the  covenants,  provisoes,  and 
agreements  herein  contained  on  his  and  their  parts  to  be 
paid,  observed,  performed,  fulfilled,  and  kept,  shall  and 
lawfully  may  peaceably  and  quietly  have,  hold,  occupy, 
possess,  and  enjoy  the  said  premises,  and  all  buildings  to 
De  erected  thereon,  with  their  rights,  members,   and 

appurtenances,  for  the  said  term  of years,  without 

any  interruption  by  the  lessor  or  any  person  or  persons 
lawfiilly  or  equitably  claiming  or  to  claim  by,  from,  or 
under  him,  or  under  the  said  [insert  reference  to  settlement 
or  will,  Jtc.2  (0* 

\^Provi8ions  as  to  apportionment  of  rent,  see  pp.  414,  Appor- 
415;  Arbitration  Clause,  see  pp.  327,  328,  347.]  tionment 

of  rent* 

(£-)  It  has  been  usual  to  insert  in  building  leases  a  proviso  qualifying 
tli«  lessor's  right  of  re-entry  ;  but  this  is  now  nnneoessary,  as  see  ante^ 
pp.  230,  231,  as  to  the  restrictions  on  the  right  of  re-entry  proTided 
\iy  th«  Conreyancing  and  Law  of  Property  Act,  1881. 

(/)  The  following  clause  may  be  inserted  at  the  end  of  the  lease, 
and  the  terms  "lessor"  and  ' 'lessee "  alone  can  be  used  throughout, 
without  referring  to  the  reversioners : — 

''And  it  is  hereby  lastly  agreed  and  declared 
that  the  word  lessor  shall  be  deemed  to  include  all  such 
person  or  persons  who  shall  for  the  time  being  be  entitled 
to  the  immediate  rcTcrsion  or  remainder  of  or  in  the 
said  premises  expectant  on  the  term  hereby  granted, 
and  the  word  lessee  shall  be  deemed  to  include  the 
ezecntors,    administrators,    and    assigns    of   the   said 

,  and  all  such  persons,  and  each  of  them  shall 

be  bound  by  and  entic^led  to  the  benefit  of  these  pre- 
sents, and  the  covenants  and  conditions  herein  con- 
tained, in  like  manner  as  if  they  had  been  respectively 
named  herein  next  after  the  words  '  lessor '  and  ^  lessee ' 
respectively  throughout,  so  far  as  the  same  will  admit, 
and  unless  the  context  or  the  nature  of  the  case  may 
require  a  different  construction." 
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XXVIL 

BriLDiHo    BUILDING  LEASE  by  a  Mortgagee  and  Mortgagor  {a\ 

of  two  Parcels  of  Oround  at  Separate  Rents.  Proviso 
that  Rent  until  Notice  shall  he  paid  to  Mortgagor, 
Power  of  Distress  to  Mortgagor.  Covenant  by  Lessee 
to  Build  a  Row  of  Dwelling  Houses  on  one  Plot,  and 
Shops  on  another  plotj  unthin  fixed  time.  ParUcularsat 
to  Materials,  thickness  of  Bricktvork,  ^-c.  Covenants 
by  Lessee  to  make  Common  Setoer  and  Drains;  fo 
Build  in  a  Line  with  other  Houses ;  to  lay  out  Gardens 
and  Build  Wall;  not  to  Build  on  Particular  part 
of  Land  demised.  Provisions  as  to  Metropolitan 
Building  Acts,  <tc.  Mortgagee  or  Mortgagor  to  In- 
sure. Covenant  by  Lessee  to  pay  Premiums  and 
Covenant  by  Mortgagor  and  Mortgagee  to  expend 
Insurance  Monies  on  Repairs.  Variation  limiting 
power  of  Re-entry  to  that  part  only  in  respect  cj 
which  Lessee  makes  Default. 

THIS  INDENTURE,  made  the day  of ,  18-, 

Between  A.  B.,  of  (mortgagee  of  the  pieces  or 

parcels  of  land  hereinafter  descril^d,  and  demised,  or  in- 
tended so  to  be),  of  the  first  part ;  C.  D.,  of (mort- 
gagor of  the  same  pieces  or  parcels  of  land),  of  the 

second  part ;  and  \lessee\  of ,  of  the  third  part,  Wrr- 

NESSETH,  That,  in  consideration  of,kQ.[see  Considerations, 
pp.  405,  418],  He  the  said  \mortgagee  \  with  the  ooneent 
and  approbation  of  the  said  \mortgagor],  and  according  to 
his  estate  and  interest  in  the  premises,  Doth  bj  these 

E resents  demise  and  lease,  and  the  said  [mortgagor] 
>oth  by  these  presents  demise,  lease,  ratifv,  and 
confirm  nnto  the  said  [lessee'],  his  executors,  adminis- 
trators, and  assigns,  All  those  pieces  or  parcels  of 
land,  &c.,  situate,  &c.  [describe  each  of  the  two  pieces  of 
lafid  separately],  and  more  particnlarly  delineated  in  the 
plan  drawn  in  the  margin  hereof  and  thereon  coloured 

and  respectively,  Together  with  all,  &c. 

[as  in  p.  405  or  419  (b)].    And  in  particular,  All  that 

(a)  See  also  ante,  pp.  32,  33,  as  to  the  leasing  powers  of  a  mortgagor 
and  of  a  mortgagee  in  possession  given  by  the  Conrejancing  and  I^v 
of  Property  Act,  1881. 

(6)  See  ante,  p.  265,  as  to  the  provisions  with  resjiect  to  "general 
words  '*  under  the  Conveyancing  and  Law  of  Projxirty  Act,  1881. 


Testatum, 


Mortgagee 
demises, 
and  mort- 
gagor de- 
mises and 
confirms. 

Parcels  and 

general 

words. 


PRECEDENTS.  429 


right  of  way  or  passage,  either  on  foot  or  horseback,  or   buildiho 
with  carts  or  carriages,  in,  upon,  over,  through,  or  across     i-base 
all  that  new  road  which  passes  oyer  and  through  certain  ®^  ^  ^^^'^' 

parts  of  the  closes,  pieces,  or  parcels  of  land,  called ,  aj^moet- 

as  the  same  way  or  passage  or  road  hath  been  used    qaqob. 

by  the  said ,  for  the  purpose  of  more  conveniently  ^^^^  ^^l 

enjoying  the  said  pieces  or  plots  of  land  and  premises  way. 
hereby  demised,  or  intended  so  to  be  :  Except  never- 
theless AND  EESERVING,  &C,  [see  Reservation,  p,  406] :  Haben- 
To  HAVE  AND  TO  HOLD,  &c.  [Habendum,  as  in  p.  41 9  J.  ^™' 
Yielding  and  paying   yearly  during  the  said  term^^^J^^ 
hereby  granted,  for  or  in  respect  of  the  piece  or  parcel  different 

of  land  and  premises  called  and  delineated  and  plota  of 

coloured  in  the  said  plan first  hereinbefore  par- 1*'*^^- 

ticularly  described,  the  yearly  rent  or  sum  of  £ , 

and  for  or  in  respect  of  the  said  piece  or  parcel  of  land 

and  premises  called and  delineated  and  coloured  in 

the  said  plan  ,  secondly  hereinbefore  particularly 

described,  the  yearly  rent  or  sum  of  £ ,  unto  the 

said  [morfgageej,  his  heirs  and  assigns,  subject  to  such 
equity  of  redemption  as  the  said  demised  premises  are 
now  subject  or  liable  to  ;  and  subject  also  to  the  proviso 
or  agreement  hereinafter  contained  in  respect  to  the 
intermediate  payment  of  the  said  rent  until  such  notice 
as  is  hereinafter  mentioned  ;  the  said  several  yearly  rents 
or  sums  to  be  payable  and  paid,  without  any  deduction 

or  abatement  whatsoever,  quarterly,  on  the day  ol 

,  the  day  of  &c.,  the  first  payment 

thereof  respectively  to  become  due  and  be  made  on  the 
day  of now  next  ensuing,  and  the  last  pay- 
ment thereof  respectively  to  become  due  and  be  made 

in  advance  on  the day  of next  preceding  the 

expiration  of  the  said  term  :  And  yielding  and  pay-  Propor- 
DfG,  &c.  [Proportionate  part^  in  case  of  re-entry,  see  p.  tionate 
399,   inserting  "several    rents"  in  place   of  "^^^-''^^^^^ 
Pbovtded  always,  and  it  is  hereby  agreed  and  declared,  entry. 
that  in  the  meantime,  and  until  the  said  [mortgagee'],  his  Proviso 
beirs  or  assigns  shall  require  to  have  the  receipt  of  the  for  pay- 
said  several  rents  and  profits  of  the  said  premises  hereby  ment  of 
demised  or  intended  so  to  be,  and  shall  give  unto  the  '^'^^^ 
said  [lessee],  his  executors,  administrators,  or  assigns,  or  t^u'^^ 
leave  at  the  same  premises,  notice  in  writing  requiring  by  mort- 
the  said  [lessee],  his  executors,  administrators,  or  assies  gstgee. 
to  pay  the  said  several  rents,  hereby  reserved,  to  him, 
the  said  [mortgagee],  his  heirs  or  assigns,  the  same  rents 


430  PRECEDENTS. 


BviLDiva  B^ftll  or  may  be  paid  to  the  said  [mortgagor^  his  heirs 

L&iSB     or  aassigns ;  Axd  if,  at  anj  time  previoasly  to  such 

Br  ▲  MORT-  notice  having  been  given  or  left  as  aforesaid,  the  said 

AHD^MORT-  several  rents,  or  any  part  thereof,  shall  be  unpaid  for  ihe 

QAooR.     space  of  [fourteen]  days  after  the  respective  days  or 

~         y  tmies  whereon  the  same  ought  to  be  paid  as  aforesaid, 

dUtr^to  ^^^^  ^^^  ^'^  ^^^^  ^^^'  ^^^  ^  often  as  the  same  shall 
mortgagor,  happen,  (although  no  lawful  demand  shall  have  been 
made  thereof,)  it  shall  be  lawful  for  the  said  ^fnorigag€r\ 
hie  heirs  or  assigns,  to  enter  into  and  distram  upon  the 
said  premises  hereby  demised,  for  the  said  seversd  yearly 
rents,  or  so  much  thereof  as  shall  then  be  in  arrear,  and 
the  distress  and  distresses  then  and  there  made,  to  sell  or 
dispose  of,  or  otherwise  to  act  therein  as  landlords  may 
by  law  do  for  rent  in  arrear,  to  the  intent  that,  by  the 
ways  and  meaus  aforesaid,  he  the  said  \jnortgagor\  his 
heirs  and  assigns,  shall  and  may  be  fully   paid  and 
satisfied  the  arrears  of  the  said  several  rents,  and  also 
all  costs,  charges,  and  expenses  which  shall  be  sustained 
or  incurred  in  consequence  of  any  such  distress  or 
OoTenants   distresses.    A2n>  the  said  [lessee]  doth  hereby,  for  him- 
by  lessee ;   self,  his  heirs,  executors,  administrators,  and  assigns  (r), 
covenant  with  the  said  [mortgagee^  his  heirs  and  assigns^ 
and  also  separately  with  the  said  [mortgagor'],  his  heirs 
—to  pay     ft^d  assigns,  in  manner  following ;  that  is  to  say,  that 
rent  to       he  the  said  [lessee],  his  executors,  administrators,  and 
mortgagor  assigns,  shall  and  will  yearly,  during  the  continuance  of 
a^'a^?  the  said  term  hereby  granted,  pay  unto  the  said  [morU 
wards  to '  ff(^9o^^t  ^  he\TS  ov  assigns,  until  such  notice  shall  have 
mortgagee,  been  given  or  left  as  aforesaid,  and  afterwards  to  the 
said  [mortgagee],  his  heirs  and  assigns,  the  said  aeveral 
yearly  rents,  on  the  respective  days  and  in  manner  here- 
mbefore  appointed  for  payment  thereof,  without  any 
—to  pay     deduction  whatsoever  :  And  also  shall  and  will  pay  the 
rates  and    land-tax  and  the  sewers  rates,  and  all  manner  of  other 
*^^ '        taxes,  assessments,  duties,  rates,  and  impositions  what- 
soever, whether  parliamentary,  parochial,  or  otherwise, 
.   which  now  are,  or  hereaft;er  during  the  said  term  diall 
be  assessed,  rated,  or  imposed  on  the  said  premises,  <»*  apy 
part  thereof,  or  on  the  said  several  yearly  rents  hereby 
reserved,  or  any  part  thereof,  or  on  the  said  [mortgagee] 
and  [mortgagor],  or  either  of  them,  their,  or  either  of  their 

(c)  See  B.  58  of  the  Conveyanciug  Act,  1881,  as  to  corenants 
relating  to  land  binding  heirs,  kc ,  as  if  they  were  expressed  :  ante, 
p.  243. 
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heirs  or  assigns,  on  account  thereof  (landlord's  property   BuiLDiNa 
tax  only  excepted) :  And  will  also  pay  (d),  on  demand,  unto     leasb 
the  Baid  [mort^foffee']  and  lmortgagor']y  respectively,  and  ^^  ^  mort- 
their  respective  heirs  and  assigns,  all  premiums,  costs,  j^^^^^^ 
charges,  and  expenses,  and  all  and  every  sum  and  sums  of    oaoor.  ' 
money  which  the  said  [mortgagee]  and  [martgagor'}  respec- 


tively,  or  their  respective  heirs  or  assigns,  shall  from  time  ^*^g  ^^' 
to  time  during  the  said  term  expend  for  insuring  the  said  insurance 
meBSuages  or  tenements  and  other  houses  and  build-  effected  by 
ings,  to  be  erected  as  hereinafter  covenanted,  from  loss  mortgagee 

or  damage  by  fire,  to  the  extent  of ;  and  that  the  Z^^ 

amonnt  of  the  said  premiums,  costs,  charges,  and  ex-      ^'^ 
pcnses  shall  also  be  recoverable  by  distress  on  the  said  Ji^^erabie 
premises,  as  and  in  the  nature,  of  rent  reserved  upon  a  by  distress ; 
lease  for  years :    And  that  he  the  said  [lessee'],  his  _to  build 
executors,  administrators,  or    assigns,  shall  and  will,  a  row  of 
under  the  inspection  and  to    the  satisfaction  of  the  houses  to 
architect  or  surveyor  for  the  time  being  of  the  gaid  ®J*^^**®^ 
[mortgages]  and  imartgagor],  and  of  their  respective  of  mort^*''^ 
heirs  and  assigns  (hereinafter  called  the  said  architect),  gagee  and 
and  at  his  and  their  own  proper  cost  and  charges,  well  mortgagor ; 

and  substantially  build   messuages  or  dwelling- 

hoases  in  one  continued  line  or  row  upon  that  part 
of  the  said  piece  or  parcel  of  land  first  hereinbefore 
particularly  described  facing  and  situate  [describe  it], 

which    is  coloured  on  the  said  plan,  and  will 

in  like  manner  build houses  to  be  used  as  shops  —and 

on   that  part   of   the    said  piece  or    parcel    of  land^^^'P** 
secondly  hereinbefore  particularly  described,  situate  on 

the side  of  [describe  it],  which  is  coloured on 

the  said  plan :  And  will  erect  and  build  the  said  mes-  7-Accord- 
floages  and  houses  and  shops  respectively,  in  all  respects  ^^1^^^!^ 
aocording  to  the  elevations  and  plans  drawn  in,  &c.  J^q!®^' 
[state  particulars,  and  insert  the  words  **  signed  respec- 
tively by  the  said,  &c."]:  [And  will  build  the  cellars  and  —^^  ^' 
all  other  stories  of  the  said  messuages  and  houses  and  the  pro-*° 
shops  respectively,  of  such  heights,  and  all  other  work  visions  of 
shall  be  carried  out  in  such  a  manner  in  all  respects,  the  Metro- 
as  to  be  in  accordance  with  the  provisions  of  "  The  Metro-  P^l\*J? 
polis  Local  Management  Acts,  1855  and  1862,'* ''The  ^^^^"^ 
Metropolitan  Building  Act,  1855,"  and  "  The  Metropolis 
Management  and  Building  Acts  Amendment  Act,  1878," 
and  all  modifications  or  by-laws  thereof  for  the  time 

(d)  See  pp.  411,  412,  for  oorenantfl^  &c.,  if  tbe  lessee  is  to  insure. 
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BriLDiiro 

LEASE 
BT  A  MORT- 
GAGEE 
AKD  MORT- 
GAGOR. 


— to  build 
brickwork, 
kCf  of 
certain 
thickness  : 


— to  use 
certain 
materials ; 


—ap- 
proved by 
arcbitect ; 


being  subsisting]  (e) :  Akd  will  build  the  fore  fronts  and 
back  fronts  to  the  said  messuages  and  houses  and  shops 
respectively  to  the  top  of  the  cellar-floor,  with  [«tefe 
ntimber']  bricks  in  thickness,  the  first  and  second  stories 

with  bricks  in  thickness,  the  third  story  with 

bricks  in  thickness,  and  the  garret bricks 

in  thickness ;  and  the  partition  walls  between  hoose 

and  house  with bricks  in  thickness  at  the  least 

to  the  top  of  the  cellar  stories,  and  frt)m  thence  to 

the  garret-floor  with  bricks  in  thickness  at  the 

least,  and  above  the  garret-floor bricks  in  thick- 
ness ;  And  will  in  the  brickwork  in  the  fore  fronts  use 
hard  stock  bricks  faced  with  good  malm  stocks  of  uniform 
colour,  and  mil  work  a  fasia^  at  erery  story  of  each  honee 
in  the  fiK)nt,  with  0.  O.  at  the  foot  of  it ;  And  all  other 
bricks  used  in  erecting  the  said  messuages  or  houses  and 
shops  shall  be  \jspecify  particular  bricks^  if  any y  for  lack'] 
and  good  and  sufficient  well  burnt  bricks,  and  the 
mortar  well  wrought  and  tempered,  and  made  of  good 
and  fresh  lime  mixed  with  river-sand  in  the  proportion 

of bushels  of  lime  to bushels  of  sano,  and  will 

erect  a  balcony  of  wood  or  iron  to  the  back  of  each  of 
the  said  messuages  or  dwelling-houses  first  hereinbefore 
particularly  mentioned,  which  shall  project  not  more  nor 
less  than  tnree  feet  and  a  half  beyond  the  upright  of  the 
said  houses,  with  cantiliver  cornice  all  along  the  said 

front  to  Street,  according  to  &c.,  and  to  the 

satisfaction  of  the  said  architect,  Am)  also  will 
{^specify  other  materials,  Ac,  to  he  used:  damp  course  through- 
out;  stoneware  drains,  trapped;  Memel  or  Riga fir^  and 
Baltic  deals ;  all  timbers  to  he  of  sufficient  and  approved 
scantling ;  slated  or  tiled  roofs,  Ac,  with  every  reguisiie 
for  tlie  class  of  houses'\{f) :  Aisn)  will  not  make  use 
of  any  bricks,  stone,  timber,  or  other  materials,  but 

(e)  See  another  clause,  p.  874.  If  the  bouses  are  not  wiihin 
Metropolitan  Building  Acts  the  words  in  brackets  wiU  be  omitted. 

(/)  Tbis  precedent  is  so  framed  as  to  be  easily  adapted  to  a  lease 
for  building  one  or  several  houses,  and  if  seyeral  houses  are  to  be 
built  it  is  always  advisable,  where  particular  materials  are  to  be 
used,  that  a  specification  should  be  annexed  as  a  schedule.  As  a 
rule,  however,  where  there  are  several  houses  to  be  built,  an  agreement 
is  in  the  fiist  place  prepared,  and,  if  for  the  erection  of  extensive 
buildings,  a  specification  is  always  annexed  as  a  schedule ;  for  the 
insertion  of  the  particulars  of  the  materials  in  the  agreement  renders  it 
unnecessarily  long  and  cumbersome.  It  certainly  is  not  advisable,  if  it 
can  be  avoided,  to  have  a  lease  encumbered  with  any  such  particulars 
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sach  as  Rhall  be  in  all  respects  sonnd  and  good  and  new  BuiLDnra 
and  well  seasoned,  and  also  submitted  to  and  approved      ^^^^ 
of  by  the  said  architect :  And  will  build  each  of  the  said  ®^  ^  ^°'^'^" 
dwelling-houses  and  shops  respectively  in  an  unifonn  ^ud  jjo^^. 
manner,  so  as  to  be  in  a  line  with  the  other  dwelling-    qaoor. 
houses  or  shops  respectively  intended  to  be  built  on  the  __ 
said  pieces  or  parcels  of  ground  respectively  coloured  ^j^^  j,^^^ 

and on  the  said  plan,  and  so  that  the  windows  in  a  line 

of  every  story  of  the  said  dwelling-houses  and  shops  with  other 
respectively  shall  be  in  a  line  with  the  windows  of  the  l^o^^s- 
several  dwelling-houses  or  shops  intended  to  be  built  as 
aforesaid  :  And  will  not  dig,  &c.  [see  Covenant  not  to  tt'^o*  ^ 
f^Hf  for  gravely   Ac,  or  to  burn  bricks,  p.  412]  :   -A2a)z|J^^- 
ALSO  will  lay  out  the  parts  of  the  said  piece  or  parcel  __^V^'' 
of  ground,  first  hereinbefore  particularly  described  on  ont 

the side  of  the  said  dwelling-houses,  to  be  erected  gardens ; 

as  hereinbefore  covenanted,  and  delineated  on  the  said 
plan,  as  and  for  gardens  thereto,  and  will  inclose  the 

same  with  walls feet  in  height,  and  the  brickwork 

thereof  shall  be  not  less  than in  thickness :  And 

ALSO  shall  and  will  make  a  common  sewer  down  and  common  ^ 

along  the  middle  of  the  road  marked and  coloured  aewer ; 

in  the  said  plan,  and  such  sewer  shall  be feet 

in  circumference,   and  shall  be  built  with  good  

bricks,  and  with  such  declivities  and  falls,  and  with  such 
stench-traps,  gulley-holes  and  grids,  and  upon  and  ac- 
cording to  such  plans  and  systems  as  the or  other 

competent  public  authority  (^)  for  the  time  being  of  the 
district  or  parish,  and  the  s§id  architect,  may  at  any  time 
require  to  be  built  and  constructed  for  the  drainage  or 
sewerage  of  each  of  the  said  parcels  of  ground  hereinbefore 
expressed  to  be  hereby  demised,  or  any  part  thereof,  or  all 
or  any  of  the  erections  or  buildings  thereon  :  And  also  —to  make 
will,  subject  to  the  like  requirements  and  to  the  satisfaction  ^P^^^  ^^^, 
of  the  said  architect,  make  drains  from  the  said  dwelling-    ®  ^"^^^  * 
houses  and  shops  respectively  into  the  said  sewer :  And  ~*^  ^®^®^ 
ALSO  will  to  the  satisfaction  of  the  said  architect  level  road^^^ 
and  pave  the  said  road  so  far  as  to  the  middle  of  the  middle 

same,  and  shall  pave  along  the  said  ground feet  in  ^^  P^th- 

depth  from  the  upright  of  the  said  walls  of  the  said  ^^^ ' 
dwelling-houses  and  shops  respectively,  with  Purbeach 
and  Swindon  stone,  descending  one  inch  at  least  from  ^^^  g^^  „p 
the  wall ;  and  set  up  oaken  posts  of  seven  inches  square,  posts ; 

(ff)  See  note  [e)  at  p.  432. 

u 
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BDiLDiKo   and  three  feet  and  a  half  above  the  ground,  twelve  feet 

LEA8B     each  from  the  other,  all  along  before  the  said  groond  in 

BT  A  MORT-  lY^Q  street,  at feet  distance  from  the  upright  of  tlie 

AKD^MORT-  ^^^  ^'^^^  •  -^^^  ^^^^  ^^^  ^^^  every  of  the  said  dwelling- 
OAGOR.     houses  and  shops  and  other  buildings  shall  be  well  and  pro- 

perly  glazed,  slated,  and  plastered,  and  in  all  things  com- 

— to  com-  pietely  finished  as  to  brick,  carpenters*,  plasterers',  smiths', 
houses  glaziers*,  plumbers',  painters*,  and  other  work  whatever, 
within        and  made  fit  for  habitation,  subject  to  such  inspection 

fixed  and  approbation  as  aforesaid,  on  or  before  the day 

time ;         ^f .  ^jj j)  th^x  he  the  said  llessee"]  his  executors, 

—to  fence  administrators,  or  assigns,  will  immediately  after  the 
^^remrses     execution  of  these  presents  fence  off  and  keep  inclosed 

with {^describe  manner]  so  much  of  the  said  pieces 

_  or  parcels  of  ground  as  does  not  constitute  the  said  half  of 

pair  ;^'      ^^^  intended  street :  And  also,  &c.  \_add  here  a  Covenant 
—anil  to     ^^  lessee  to  repair,  and  to  paint  inside  and  outside  at 
yield  iiy  at/-^^  timeSy  Jtc, ;   see  pp,  401  and  422]  ;  And  the  same 
end  of        dwelling-houses,   messuages,  and    shops   and  premises, 
term  ;         with  the  appurtenances,  so  being  in  all  parts  and  things 
from  time  to  time  well  and  sufficiently  repaired,  upheld, 
sustained,  &c.  [as  in  the  covenant  to  repair\  shall  and 
will  peaceably  and  quietly  leave,  surrender,  and  yield 
up,  at  the  end  of  the  said  term,  unto  the  said  [f?ww/- 
gages'],  his  heirs  or  assigns,  in  case  his  aforeeaid  mort- 
gage shall  be  then  subsisting,  but  otherwise  to  the  said 
[mortgagor],  his  heirs  or  assigns ;    together  with  aD 
—to  pay     fixtures,  &c.  [as  in  covenant  above^  :  [Cove?iant  to  pc^ 
proportion  proportion  of  erpenses  ofrepcmring  roads, 2)ariy  walls,  if.; 
of  expenses  ^^^  p^  410^  423]  .  ^^jy  ^iLL  not  erect,  build,  or  set  up, 

tainlM "  ^^  permit  to  be  erected,  built,  or  set  up,  on  any  part  or 
roads,  Ac. ;  parts  of  the  pieco  of  land  in  the  said  map  or  plan 
—not  to  coloured ,  any  messuage,  edifice,  erection,  or  build- 
build  on  ing  of  any  class,  character,  or  description  whatsoever, 
certain  but  shall  and  will  at  all  times  during  the  said  tenn, 
^^^^}  maintain  and  keep,  or  cause  to  be  maintained  and  kept, 
'         that  part  of  the  said  premises,  which  in  the  said  map  or 

plan  is  coloured  in  its  present  open  state  and 

—not  to  condition :  [Covenant  by  lessee  not  to  erect  any  other 
erect  other  buildings  on  land  demised;  seep.  402  or  409  ;  and  not  to 
^r  ilw^"*  a/^*  plan  (yr  elevation ;  see  p.  402  or  412]  :  AiO)  will 
plan  or  Permit  the  said  [mortgagee],  his  heirs  and  assigns,  and 
elevation,  the  Said  [mortgagor],  his  heirs  and  assigns,  and  his  or 
Power  of  their  surveyor  or  surveyors,  and  their  respective  agents, 
entry  to      Servants,  and  workmen  [to  enter  and  view  premises,  and 
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leave  notice  of  re}mrSy  lessee  to  repair  upon  notice;  see  p.  BuiLDiwa 
413]  :  \and  to  ejiter  iriik  workmen  to  repair,  &c.^  adjoining      ^^^asb 
premises ;  see  jh  413]  :  \^Cov€nani  to  produce  to  lessor  every  ^^  ^  ^^*'^' 
assignment  for  registration;  see  p,   413]:  And  also,  and  mort- 
<fcc.  \Cove}iant  hy  lessee  to  use  Jmuses  as  private  dwelling-    qagor. 
houses  only ;  seep,  403.     Insert  also  covenant  setting  out\^^^^c\ 
i/ie particular  trades  to  he  carried  on  in  shops ;  ses  Covenant y  repair,  &c. 
p.  424,  not  to  carry  on  certain  trades ;  Covenant  not  to  —to  pro- 
do  anything  which  may   he  a  nuisance,  ^-c,  p,  412]  :  (l«ce 
Provided  always  and  it  is  hereby  agreed  aiid  declared  ^'*'*^^\ 
that  if  the  said  several  rents,   &c.  [add  proviso  for  iJie^^  '    ' ' 
re-entry  of  the  mortgagee,  his  heirs  and  assigns,  and  also  ^^^^  ^^ 
of  the  mortgagor,  his  heirs  and  assigns  on  non-payment  o/*  except  as 
rent,  or  non-performance  of  covenants,  as  in  p,  426]  (/*) :  private 
And  each  of  them  the  said  [mortgagee']  and  [mortgagor],  J^eiiing- 
«o  far  as  relates  to  his  own  acts  and  deeds  and  the  acts  and^,^iiso 
and  deeds  of  all  persons  claiming  through  or  under  him,  ghops  for 
doth  hereby  for  himself,  his  heirs,  executors,  adminis- certain 
trators,  ani  assigns,  covenant  with,  &c.  [for  quiet  en-  trades 
joy  men  t;  see  p,  404  ;   inserting  the  tvords  **  by  the  said  ^^^^\ 
Imorlgagee']  and  [mortgagor],  or  either  of  them,  their  or  P«>viao  for 

(h)  See  the  note  (k)  thereto,  as  to  the  restrictions  on  the  right  of  non-pay- 
re-entry  now  provided  by  the  Conveyancing  and  Law  of  Property  Act,  n^ent  of 
1S81.  rent,  &c. 

The  following  proviso  for  lessor's  re-entry  into  that  part  only  in  Covenant 
T^!*pect  of  which  the  lessee  shall  make  default  in  performance  of  the  by  mort- 
eovenants,  &c. ,  may  be  inserted  where,  as  in  the  above  Precedent,  gagor  and 
distinct  rents  are  reserved  : —  mortgagee 

**  Provided  always,  and  it  is  hereby  expressly  agreed,  qu'ier^  * 
that  if  the  said  several  rents  hereby  reserved,  or  any  part  enjoyment. 

thereof  respectively,  shall  be  unpaid  by  the  space  of Proviso 

days  after  any  of  the  days  on  which  the  same  ought  to  for  entry 
have  been  paid  (although  no  formal  demand  shall  have  only  in^ 
been  made  thereof)  or  in  case  of  the  breach,  or  non-**?*^*^ 
performance,  or  non-observance  of  all  or  any  one  or  more  default  is 
of  the  covenants  and  agreements  herein  oontained  on  made. 
e  part  of  the  said  [lessee'^,  his  executors,  administra- 
rs,  or  assigns,  then,  and  in  any  or  either  of  the  said 
ses,  it  shall  be  lawful  for  the  said  [lessor"],*  his  heirs  or 
igns,  to  re-enter  into  or  upon  that  part,  or  those  re- 
live parts,  only  of  the  said  premises  hereby  demised, 
respect  of  which  there  shall  have  been  such  non- 
ayment,  non-performance,  non-observance,  or  default ; 

*  Insert  the  words  "  [mortgagee]  his  heirs  and  assigns,  and  also  the 
— * — 7or]  bis  heirs  and  assigns,    if  used  in  tiiis  Precedent 

V  2 
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GAGKB 
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GAOOR. 

Covenant 
l>y  mort- 
gagor and 
luoi  tgagee 
to  expend 
insurance 
money  on 
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either  of  their  heirs,  executors,  administrators,  or  assign?, 
or  any  person  lawfully  or  equitably  claiming  through  them 
or  any  of  them  respectively,"  in  place  of,  "  by  the  leaor, 
his  heirs,  or  assigns,  &c. : "]  And  also,  that  the  said 
[morf{;agor2  or  \_m(n-fga^f'e']  their  or  either  of  their  heirs, 
or  assigns,  shall  and  will,  in  case  of  any  loss  or  damage 
by  fire  happening  to  the  said  messuages  or  tenements 
and  premises,  immediately  on  receipt  or  recoTery  of  the 
money  due  upon  or  by  virtue  of  any  policy  or  policies 
of  insurance  of  the  said  premises,  fully  and  faithfully  lay 
out  and  expend  the  same,  so  far  as  the  same  will  ex* 
tend,  in  rebuilding,  repairing,  and  re-instating  the  said 
messuages  or  tenements  and  premises  hereby  coyenanted 
to  be  built :  {^Insert  if  necessary y  Cm^enanis  as  to  appor< 
tionment  of  rents  ;  see  pp,  414,  415,  substituting  the  mrd^ 
"  the  said  several  rents,**  &c.,for  "  the  rent^  &c/']  [S» 
Arbitration  Clause, pp.  327,  328,  347.] 
In  witness,  &c. 


UNDER- 
LEASE WITH 
USE  OF 
ORNA- 
MENTAL 
GARDEN, 


XXVIII. 

BUILDING   BUILDING    TJNDEK-LEASE    where   an   omamenk 

Garden,  Ac,  is  to  be  used  m  common  with  kmm 
adjoining ;  and  building  has  been  commenced, 
able  for  one  or  several  houses.    Covenants  by  Les^ 
to  build  in  uniform  manner  with  other  Tunises,  accm 
ing  to  a  Plan,  within  fixed  time,  &c.;   to  use  cerUA 
Materials,  Ac. ;  also  to  build  a  Wall,  which  is  to 
a  Party-wall,  and  to  Pave  Carriageway  and  Fm 
tvay,  make  Drains,  contribute  towards  tJie  expense 
maintaining  roads,  Ac,  and  ornamental  Garden  : 
paint,  i-c,  in  a  mode  prescribed  and  to  preserve  tmi 
formity ;    to  comply  with  regulations  with  re^ci  fi 
ornamental  Garden,   j-c. ;    to  observe  covenants  (j 


it  being  the  true  intent  and  meaning  of  these  present 
that  the  right  of  re-entry  of  the  said  [lessor']*  his  heirs  oj 
assigns,  under  this  present  provision,  shall  not  eiteni 
or  be  applicable  to  any  part  or  parts  of  the  said  premise 
hereby  demised  in  respect  whereof  the  rent,  covenants 
and  agreements,  shall  have  been  duly  paid,  performed 
and  observed." 


*  Insert  the  words  "[mortgagee]  his  heirs  and  assigns,  and  also  tii 
{mortgagor]  his  heirs  and  assigns,    if  used  in  this  Precedent. 


PRECEDENTS.  437 


original  lease.  Other  covenants  as  to  mode  of  building,  building 
Covenants  by  Lessor  to  indemnify  Lessee  from  the  undbr- 
original  rent,  and  tcf  produce  original  lease  and  fur-  ^*^s«^th 

•  USK    OF 

nish  copies,  &c.  Variation  authorizing  Lessee  to  re-  o^^^. 
imburse  himself  any  monies  he  may  have  to  j^y  on  mental 
account  of  original  rent,  garden, 

&c. 

THIS  INDENTURE,  made  the day  of ,  Be-  Y^^i^, 

TWEKN  A.  B.,  of,  &c.  (bereinaffcer  called  the  lessor),  of 
the  one  part,  and  C.  D.,  of,  &c.  (hereinafter  called  the 
lessee),  of  the  other  part :  Whereas  {a)  the  said  lessor  is 
possessed  of  a  certain  plot,  piece,  or  parcel  of  ground, 
fiitaate,  &g.  ^describe  it\  demised  to  him  the  said  lessor, 

iin  and  by  an  indenture  of  lease,  bearing  date  the Recital  of 

day  of ^  and  expressed  to  be  made  between  E.  F.  original 

S original  lessor^,  of,  &c.,  of  the  one  part,  and  the  said    *^®» 
L.  B.,  of  the  other  part,  To  hold  nnto  the  said  A.  B., 

his  executors,  administrators,  and  assigns,  from  the 

day  of y  during    the    term   of  ninety-nine   years 

thence  next  ensning,  paying  nnto  the  said   [original 

lessor']  the  yearly  rent  of  £ ,  in  the  manner  and  on 

the  day  and  times  therein  specified,  and  under  and  subject 
,  to  the  QOTenants  and  conditions  therein  contained,  and 
I  on  the  part  of  the  lessee,  his  executors,  administrators 
.find    assigns,    to    be    performed    and    observed  :   And  —and  that 
WHEREAS  the  lessor  has  contracted  in  writing  with  the  lessee 
lessee  to  grant  an  under-lease  to  him,  his  executors,  J***  agreed 
administrators,  and  assigns,  of  the  plot  or  piece  of  ground  derivative 
bereinafter  described,  being  part  or  parcel  of  the  piece  or  lease. 
parcel  of  ground  hereinbetbre  mentioned  to  have  been 
demised   to  him  the  lessor,  and  whereon  is  intended 
to  be  built  by  the  said  lessee,  a  messuage  or  tenement, 
[find  offices,   as  hereinafter   particularly  described,   and 

[hereby  intended  to  be  demised,  for  the  term  of 

years,  from  the  ,  under  and  subject  to  the  yearly 

rent,  and  with  the  coYenants,  provisoes;  and  agreements 
hereinafter  contained.     And  whereas  the  said  lessee  j-*i»at 
hath,  since  such  agreement,  and  in  pursuance  of  the  ii^j^^gi^cQ 
lame,  begun  to  erect  and  build,  and  is  now  erecting  and  the  agrcc- 
building,  on  the  plot  of  ground  intended  to  be  hereby  ment 
[demised,  one  substantial  messuage  or  tenement,  together  ^^?""  *° 
with  the  offices  thereto  belonging,  and  the  same  is  to  be  ijoJ^se^&c, 
I  covered  in  on  or  before  the  day  of  :  ^^^  Testatum 

(a)  The  recital  may  be,  and  is  freqnentlyi  omitted  if  the  original 
i  esaoT  is  not  a  party,  as  in  this  Precedent. 
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BUILDING 
CKDER- 
LEA6E  WITH 

V8K  or 

ORKA- 
MENTAL 
GARDEN. 


Demifle. 

Parcels. 

General 
vordfi. 


With  use  of 
foot  and 
carriage 
way  and 
ornamental 
garden ; 


—in  com- 
mon with 
other 


Exceptions 
and  reser- 


THIS  INDENTURE  WITNESSETH  that,  in  pur- 
suance of  the  said  agreement,  and  in  consideration  of  the 
yearly  rent,  covenants,  provisoes  and  agreements,  herein- 
after reserved  and  contained  on  the  part  of  the  lessee, 
his  execntors,  administrators,  and  assigns,  to  be  paid  and 
performed  (b),  he  the  said  lessor  (c)  Doth  hereby  demise 
unto  the  said  lessee,  his  execntors,  administrators,  and 
assigns.  All,  &c.  [parceW]^  being  part  and  parcel  of  tbe 
piece  or  parcel  of  ground  hereinbefore  mentioned  to  have 
been  demised  to  him  the  said  lessor,  his  executors,  ad- 
ministrators,  and  assigns,  in  and  by  the  said  indenture 
of  lease,  of,  &c.,  and  more  particularly  delineated  in  the 
plan  drawn  in  the  margin  of  the  said  indenture  asd 

thereon  coloured :  Together  with  all  ways,  paths, 

easements,  &c.,  &c.  (d) ;  And  together  with  the  use, 
for  the  benefit  and  advantage,  as  hereinafter  mentioned, of 
the  inhabitants  or  occupiers  for  the  time  being  of  the  said 

Eiece  or  plot  of  ground  hereby  demised  and  the  house  to 
e  erected  thereon,  in  common  with  the  respective  inhabi- 
tants or  occupiers  for  the  time  being  of  the  other  messuages 
or  dwelling-houses  erected  or  to  be  erected  on  the  land 
adjoining  or  contiguous  to  the  said  piece  or  plot  of  land 
hereby  demised,  of  the  piece  or  parcel  of  gronnd  in  front 
thereof,  abutting  westward  in  part  on  the  said  piece  or 
plot  of  land  hereby  demised,  and  in  the  other  parts  on 
t insert  ahutiah  on  east,  south,  and  north]  ;  and  which  said 
lastly  hereinbefore  described  piece  or  parcel  of  ground  is, 
or  is  intended  to  be,  inclosed  and  laid  out  partly  as  afootway 
and  carriage  drive  or  access,  and  partly  as  an  ornamental 
garden,  to  be  used  and  enjoyed  during  the  term  hereby 
granted  in  common  by  the  respective  inhabitants  or 
occupiers  for  the  time  being  of  the  said  other  messuages 
or  dwelling-houses  erected  or  to  be  erected  as  aforesaid : 
Except  and  always  reserved  unto  the  lessor,  his  executors, 

(6)  If  a  premium  be  paid  (in  which  case  see  the  Stamp  Act,  1870), 
the  foUowing  will  be  inserted  : — 

"  And  in  consideration  of  the  sum  of  £ ,  at  or 

before  the  execution  of  these  presents,  paid  by  the  said 
[lessee]  to  the  said  [lessor]  as  and  by  way  of  premium^ 
the  receipt  whereof  is  hereby  acknowledge." 

(c)  If   the  gronnd  landlord  be  made  a  party,  add  as   follows  :— 

"With  the  licence  in  writing  of  the  said  [^ground 
landlord]  testified  Jby  his  executing  these  presents." 

(d)  See  ante,  p.  398 ;  and  s.  6  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  as  to  "general  words,"  ante,  p.  266. 
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administrators  or  assigns,  and  the  respective  tenants  or  building 
occapiers  for  the  time  being  of  the  other  messuages  or     cndbr- 
dwelling-honses    abutting,  or  which  will    abut    when  ^'^^^^  ^"^ 
erected  as  aforesaid,  upon  the  footway  and  carriageway      onj,^. 
or  access,  and  ornamental   garden  aforesaid,  and  all    mental 
persons,  with  or  without  horses  and  carriages  going  to    qardkn, 
and  returning  from  the  said  last-mentioned  messuages  or       ^^' 
dwelling-houses,  or   any  or  either   of  them,    full  and  vations  of 
free  liberty  of  ingress,   egress,  and  regress,  way,   and  ^^^\  °^ 
passage,  at  all  times  during  the  said  term  hereby  granted,  ^*^ ' 

to  pass  and  repass  along  the  road  in  front  of  the 

said   premises  hereby  demised  :  And  also  except  and 
always  reserved  unto  the  lessor,  his  executors,  administra- 
tors, or  assigns,  and  the  said  E.  F.  his  heirs  and  assigns, 
and  the  tenants  and  occupiers  for  the  time  being  of  any 
other  messuages  lands  or  grounds  of  or  belonging  to  him 
or  them,  the  free  passage  or  running  of  water  and  soil  —and 
coming  or  to  come  off  and  from  the  said  other  lands  or  J^^and 
grounds,  and  the  houses  built  or  to  be  built  thereon,  in,  ^^n 
bj,  and  through  the  channels,  sewers,  drains,  and  water- 
courses, now  belonging  to,  or  which  may  or  shall  here- 
after be  made  in,  upon,   through,  or  under,  the  said 
premises  hereby  demised,  or  any  part  or  parts  thereof ; 
such  tenants  or  occupiers  for  the  time  being,  on  reason- 
able request,  paying  their  respective  shares  and  pro- 
portions of  cleansing  and  repairing  the  said  channels, 
sewers,   drains,  and  watercourses,   as  often  as  need  or 
occasion  shall  be  or  require  :  To  have  and  to  hold  the  Hai.en- 
premises  hereinbefore  expressed  to  be  hereby  demised,  ^""^* 
with  their  and  every  of  their  appurtenances,  unto  the 
feaid  lessee,  his  executors,  administrators,  and  assigns, 

from  the day  of ,  now  last  past,  for  and  during 

the  term  of  years   (e) :   YiKiJ)iNa  and  paying  Rcddcn- 

therefor  yearly,  during  the  said  term,  unto  the  said  dum. 
lessor,  his  executors,  administrators,  and  assigns,   the 

yearly  rent  or  sum  of  £ ,  on  the,  &c.,  without  any 

deduction  or  abatement  out  of  the  same,  or  any  part 
thereof  whatsoever :    And  Yielding  or    paying,  &c. 
[Prqporiionate  part  in  case  of  re-entry ;  see  p.  399]  ;  the  Proportion- 
first  payment  of  the  said  rent  hereby  reserved  to  begin  ^^[^  ^^ 

and  be  made  on  the day  of ,  and  the  last  pay-  re-entry. 

ment  to  be  made  on  the  day  of next  im- 

{e)  If  the  tenn  is  short  of  that  comprised  in  the  original  lease; 
otherwise  insert  the  words  *•  except  the  last clays  thereof." 
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BuiLDUfo  mediately  preceding  the  expiration  of  the  said  term 

L'HDBR-  hereby  granted  :  And  the  lessee  doth  hereby,  for  him- 

"^B  oF^"  ^^  ^^®  heirs,  executors,  administrators,  and  assigns,  (/) 

OBNA-  covenant  with  the  lessor,  his  executors,  administrators, 

xiNTAL  and  assigns,  in  the  mauner  following,  that  is  to  say, 

oABDin.  That,  &c.  [Cavenant  to  pay  rent ;  see  p.  420]  :  Axd 

^^'  ALSO  shall  and  will,  &c.  {_Cot'efmnt  to  pay  rate^  am!  (axes; 


Corenanta  ^^<?  P-  421]  :  And  ALSO  th«it  the  lessee,  his  executors, 
hj  lessee ;  administrators,  and  assigns,  will  and  shall,  at  his  or  their 
—to  pay  own  proper  costs  and  charges,  with  all  convenient  speed, 
rent ;  perfectly  complete  and  finish  the  whole  and  every  part  of 
—and  rates  the  messuage  or  tenement,  offices  and  buildings,  now 
and  taxes ;  building  or  intended  to  he  built  on  the  hereby  demised 
—to  coyer  premises,  in  a  firm,  lasting,  and  workmanlike  manner, 
in  and        with  the  best  and  sound  materials  of  all  sorts  ;  and  will  and 

finish  the    ghall,  on  or  before  the  said day  of ,  roof  and 

certain  ^  <^^over  in  the  said  messuage  or  tenement,  offices  and  build- 
time  to  the  ing^s,  and  on  or  before  the  day  of completely 

satis-  finish  the  same,  to  the  satisfaction  of  the  lessor,  his  eie- 
factionof  cutors,  administrators  andassigns,  or  his  or  their  architect 
essor,  &c. ;  ^^  surveyor  for  the  time  being  (hereinafter  called  the 
^^^rd"^^  said  architect) :  And  also  that  the  said  messuage  or 
tTap^  tenement  and  buildings,  with  respect  to  the  situation 
in  all         thereof,  the  range  of  line,  number  of  feet  in  fronts  the 

respects,     length  and  depth  not  exceeding feet,  the  form  and 

and  to  use  elevation  in  front,  the  windows  and  doors,  order  of  work, 
mSs  •   ^b®  cornices,  buildings,  and  ornaments  in  front,  and  in  aU 
'  other  respects,  shall  be  built  agreeably  and  conformably 
to  the  plan,  and  the  elevation   in  the  said   plan,  re- 
spectively this  day  signed  by  the  parties  hereto,  and  de- 
posited with ,  and  to  the  explanations  and  references 

thereon ;    and    will    and    shall    build    the    said    front 

of  such  house  with \_Insert  particulars  as  to  back  o 

?wu8e]j  and  cover  the  roof  thereof  with ,  and  good 

freestone  or  casestone,  and  affix  good  leaden  gutters, 
not  less  than  six  pounds  of  lead  to  every  superficial 
square  foot ;  and  will  and  shall  affix,  in  an  uniform 
manner,  a  circular  leaden  rain-water  pipe,  with  a  neat 
head,  if  thereunto  required  by  the  said  architect,  to 
convey  the  rain-water  from  the  roof  of  such  house ; 
and  will  and  shall  point  the  external  faces  of  all  the 

~  to  build  rough  stone  walls  with  proper  pointings  :  And  like- 
wall  ; 

(/)  See  s.  58  of  the  Oonyeyancing  and  Lav  of  Property  Act, 
1881,  as  to  covenanttt  relating  to  land  binding  heirs,  &e,  as  if  thej 
were  expressed  ;  ante,  p.  243. 
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vfisej  that  the  said  lessee,  his  executors,  administrators,  bvildiv} 
or  assigns,  will  and  shall,  to  the  satisfaction  of  the  said     undkr- 
architect,  at  the  like  costs  and  charges,  erect  and  build,  ^"^^ewith 
or  cause  to  be  erected  and  built,  a  substantial  wall,  at      ^rjj^. 

the end  of  the  premises  hereby  demised,  of  at  least    mental 

inches  thick,  which  is  hereby  declared  to  be  a  oardbn, 

party-wall  between  the  messuage  hereby  demised  and  the       ^- 

messuage  now  being  erected  by  ;  And  will  and  —which  is 

fihall  as  soon  as  conveniently  may  be,  at  the  like  costs  and  *^i®  *  « 
charges,  and  to  the  satisfaction  of  the  said  architect,  ^+7  ^ 
make  and  fonm  the  carriageway  in  front  of  the  said  carfia^e-^ 
pi'eimses,  and  pave  a  footway  of  the  breadth  of  ten  feet,  way  and 
in  a  line  with  the  area  of  the  said  house  and  building,  footway ; 
with  proper  steps  and  landing-places,  with  the  best  faced 
— —  stone,  in  a  workmanlike  manner,  and  edge  the 
same  footway  with  fine  edging  of  the  same  sort  of  stone, 
of  a  proper  depth,  and  separate  the  footway  from  the  said 
area  by  a  neat  iron  railing  ;  and  that  such  railing  shall 
range  in  a  straight  line,  and  parallel  with  the  front  of 
such  house  and  building  in  an  uniform  manner  with, 
and  shall  be  of  the  same  design  as,  the  railing  used  or  to 
be  used  in  the  construction  of,  the  other  houses  adjoining 
or  intended  to  be  erected,  and  shall  be  fixed  with  the  best 
kind  of  hard  freestone,  kerb,  or  casestone,  not  less  than 
three  inches  thick,  which  kerb  or    casestone  shall  not 
exceed  five  inches  in  height  from  the  said  footway  ; 
Akd  AJiSO,  that  the  ends  of  all  trimmers  and  woodwork  —that 
used  in  and  about  the  said  building,  bearing  in  any  trimmers 
chimney-stack  shall  in  all  instances  be  let  into  solid  free-  f^^^  °f 
stone,  80  as  not  to  pass  through  the  same  (g) ;  and  that  all  _^.  ^^ ' 
chimneys  and  flues  that  shall  or  may  be  made  in  the  said  neys  and 
messuage  or  buildings,  intended  to  be  erected  and  built  flues ; 
on  the  plot  of  ground  hereby  demised,  shall  be  carried  up 
the  main  walls  of  the  said  messuage  or  buildings  to  the 
top  of  the  same  ;  And  also  that,  when  and  immediately  — vaults  in 
after  the  house  to  be  built  on  the  plot  of  ground  hereby  de-  front  area, 
mised  shall  be  covered  in,  the  vaults  in  front  of  such  house  ^^-^  ^}^^ 
shall  be  immediately  turned,  the  area  made,  and  the  said  ^  ^^^^^^ 
footway  and  street  before  the  said  building  completely  houro Is" 
pitched,  paved,  and  finished,  with  all  possible  expedition  ;  covered  in ; 
AsD  ALSO,  that  in  case  the  said  pitching  and  paving  and  —that  if 
other  work  hereinbefore  covenanted  to  be  done  before  the  paving, 

(ff)  Bat  see  the  provisions  of  the  Metropolitan  Building  Act,  post, 
Put  IIL,  M  to  the  Metropolis. 

U  3 
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BriiMNo  front  of  the  said  house  shall  not  be  complete  and  finished 
rHDER-    within  six  months  next  after  the  other  Iiouse  adjoining 

"^ij^"°  thereto,  now  being  erected  by ,  shall  be  covered  in, 

ORKA-  it  shall  be  lawful  for  the  said  lessor,  his  executors,  ad- 
VKKTAL  ministratois,  or  assigns,  to  pitch  and  pave,  and  do  all 
GARDEN,  guch  other  work  before  the  house  hereby  demised  as  may 
be  necessary  in  order  to  completely  finish  the  footway 


&c.,  shall  and  street;  and  that  he  the  said  lessee,  his  executors, 
not  be  administrators,  or  assigns,  will  and  shall  forthwith  repay 
cwnpleted,  ^  ^^le  lessor,  his  executors,  administrators,  and  assigns, 
may  dcHf,  *^^  costs,  and  charges,  that  may  be  incurred  thereby ; 
and  shall'  And  ALSO  will  and  shall,  to  the  satisfaction  of  the  said 
be  repaid  architect,  at  the  like  expense,  maKc  and  construct  good 
by  lessee;  ^j^^  sufficient  drains  from  the  front  of  the  said  house 
and  offices,  and  leading  from  the  same  offices  and  build- 
ings to  the  main  sewer,  which  drains  shall  be  made  of 

,  not  less  than inches  by inches  in  the 

—to     k    ^^®*^>  ^^^  ^^*^^  ^^P  *'^®  BA^Q  drains  in  repair  ;  [Cove- 

drains  •       ^^^^  ^^  repair ;  seejyp.  400, 422] :  And  also  shall  and  will 

_^    '       contribute  and  pay  to  the  lessor,  his  executors,  adminis- 

repair  ;       trators,  or  assigns,  such  a  reasonable  and  rateable  pro- 

_    ,         portion  of  the  charges  and  expenses  of  forming,  making, 

tribute^  ^   ^^^  maintaining  the  several  roads  [^describe  roads],  and 

proportion  also  of  making,  supporting,  repairing,  amending,  cleans- 

of  expense   ing,  and  keeping  in  good  and  proper  order  and  condition, 

®^*^1^« .  *'^®  footway,  and  carriageway  or  access,  and  ornamental 

^     ^»    ^- '  garden  hereinbefore  mentioned,  and  all  the  walls,  iron, 

~~?{  ^'      and  other  posts,  rails,  gates,  and  fences,  with  which  the 

foot^and     ^^"^®  *^^  ^^  ^^^^  ^  iuclosed,  and  of  painting  the  iron 

carriage-     and  Other  posts,  rails,  gates,  and  fences,  with  which  the 

way,  and    game  are  or  shall  be  inclosed,  as  shall  from  time  to  time 

ornamental  y^q  required  by  the  lessor,  his  executors,  administrators, 

gar  en,       ^^  assigns,  such  proportion  to  be  ascertained  fix)m  time 

to  time  by  the  lessor,  his  executors,  administrators,  or 

—and  pro-  ^s^igns,  or  the  said  architect :  And  also  shall  and  will 

portion  of   bear,  pay,  and  discharge  a  reasonable  and  rateable  share 

expense  of  of  the  costs  and  charges  of  supporting,  repairing,  amend* 

repairing    ing,  and  cleansing  the  said  carriageway  and  footway  in 

in  fronTof  ^^^^*'  ^^  ^^^  ^^^^  premises  (such  proportion  to  be  ascer- 

house,        tained  as  aforesaid),  as  well  all  party  walls  and  gutters 

party-        of  or  belonging,  or  which  shall  at  any  time  hereafter 

walls,  &c.;  belong,  to  the  said  premises  hereby  demised,  or  any  part 

thereof,  as  also  all  drains,  and  common  or  public  sewers, 

^j^g        and  other  easements,  into  or  through  which  any  water 

^c.j  '        or  soil  shall  come  or  run  from  the  said  premises  hereby 
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demised,  or  any  part  thereof,  or  which  shall  be  used  bj  building 
him,   the  said  lessee,  his  executors,  administrators,  or  _^fi*^ 
assigns,  in  common  with  the  owners  and  occupiers  of  any 
adjoining  premises  :  And  also  shall  and  will,  from  time 
to  time,  and  at  all  times  during  the  said  term  hereby    mental 
granted,  comply  with  such  reasonable  regulations  and    qardbf, 

restrictions  with  respect  to  the  use  and  enjoyment,  by ^' 

the  respective  inhabitants  of  the  aforesaid  messuages  or  —to  com- 
dwcUing-houses  abutting  thereon,  of  the  aforesaid  footway  P^^  T^J?* 
and  carriage  drive  or  access,  and  ornamental  garden-  TCspecting' 
ground,  as  shall  from  time  to  time  be  established  and  foot  and 
required  by  \_staie  here  "  the  lessor,  his  executors,  &c.,"  can-iage- 
or  "  the  committee,  &c.,"  as  the  case  may  be^  :  And  that  ^^^  *°^ 
he    the  said  lessee,  his  executors,  administrators,  and  ^J|J^^?^ 
assigns,  will  not  assign,  or  underlet,  the  said  premises  _   ♦  ♦! 
or  any  part  thereof,  without  the  licence  in  writing  ofagg^^or 
the  lessor,  his  executors,  administrators,  or  assigns  :  (h)  underlet ; 
And  also  will,  &c.  {_Cavenant  to  insure  and  produce  re-  _^^  insure 
ceipis,  and  that  in  default  lessor  may  insure  and  recover  and  pro- 
expenses  as  rent;   see  p,  401]:  And,  <fec.  \_Monies  re- duce 
covered  to  be  laid  out  in  restoriny  premises^  afid  lessee  to  re^>P^»  '^^ 
make  up  deficieiuy ;  see  p.  401]:   And  also  shall  andf^*"* 
will  paint,  or  cause  to  be  painted,  in  a  good  and  work-  &c. ;     *  ' 
manlike  manner,  all  the  outside  wood  and  iron-work  of  the  _to 
said  messuage  or  dwelling-house,  buildings,  and  premises,  expend 
so  to  be  erected,  and  recolour  and  rejoint  in  imitation  of  insofance 
Bath  stone  all  the  outside  stucco-work,  and  clean  and  ^^kHi*"'^ 

scour  the  outside  stone- work,  in  the  month  of in  deficiency; 

every  succeeding  \Jourth']  year  of  the  said  term  hereby  _^  j^j^J 
granted,  and  not  at  any  other  time  or  times  during  the  said  outside 
term,  (save  and  except  only  so  far  as  may  be  necessary  from  and  to  re- 
time to  time  towards  reinstating  the  said  premises,  or  such  ^^^?"f  *^^^ 
part  thereof  as  may  happen  to  be  damaged  or  destroyed  [fte^^Bath 
by  or  by  means  of  fire,  or  other  inevitable  accident),  and  stone,  the 
also  all  the  inside  work  once  in  every  \eiyhth']  year  during  stucco- 
che  same  term   twice  over,  with   good  and  proper  oil  ^^''^  J 
tolours  ;  all  such  outside  painting  to  be  from  time  to 
time  made  and  done  of  such  colour  and  in  such  manner 
as  the  lessor,  his  executors,  administrators,  and  assigns, 
and  the  said  architect  shall  direct  or  appoint :  And  to  —to  «>m- 
tbe   intent    that   the   said   painting,   recolouring,    and  "^®"^®  ^"^^ 
rejointing,  cleaning,  and  scouring,  may  be  done   and  ^^'"^  ^ 

{h)  See  p.  413 ;  and  see  note  (A)  ante^  p.  403,  as  to  the  omission 
of  this  coTonant,  if  there  are  several  houses . 
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BaiLDiNG   completed  at  the  same  time  or  times  as  the  like  wotks 

UHDBR-    ghall  be  done   in  or  to    the   adjoining  or  oontignoos 

"''^*^°  messuages    and    buildings,    with    a  view  to    preserve 

oRKA-     uniformity  in    the    external    appearance    of    all    such 

xiNTAL    messuages  and  buildings,  as  nearly  as  circumstances  will 

oARDKif,    prmit,  it  is  hereby  agreed  and  declared  that  the  paint- 

A^: ing  of  the  said  outside  wood  and  iron- work,  and  the 


fixed  time,  recolouring  and  rejointing  of  the  said  outside  stucco- 
*®  P"*®'^®  work,  and  the  cleaning  and  scouring  of  the  said  outside 
^ji^y  j'       stone-work,  shall  be  begun  on  the  first  Monday  in  the 

and        month  of in  every  succeeding  \Jourth'\  year  of  the 

finish  same  said  term  hereby  granted,  and  that  all  such  works  shall 
within        be  executed  and  completed  within  one  calendar  month 
certain       f^^^j^  ^^  j-jji^^  ^^  ^AXtkQ  shall  be  SO.  respectively  com- 
menced :  Aim  in  case  he,  the  said  lessee,  his  executors, 
administrators,  or  assigns,  shall  neglect  or  omit,  for  the 
space  of  one  calendar  month  after  the  time  or  times  so 
appointed  for  those  purposes  respectively,  to  commence 
On  lessee's  such  external  painting  as  aforesaid,  or  the  recolouring  and 
neglect ;     rejointing  of  the  said  outside  stucco-work,  or  the  cleaning 
and  scouring  of  the  said  outside  stone-work,  or  in  case 
the  same  shall  be  commenced,  and  shall  not  be  continued, 
completed,  and  finished  within  the  time  or  times  so 
appointed  for  those  purposes  respectively  as  aforesaid, 
then  and  in  either  of  such  caces,  and  as  often  as  the 
same  shall  happen,  it  shall  be  lawful  for  the  said  lessor, 
—and  after  his  executors,  administrators,  or  assigns,  at  the  expira- 
six  days*     tiou  of  six  days  after  notice  in  writing  of  his  or  their  in- 
notioe ;       tention  so  to  do  signed  by  the  said  lessor,  his  executors, 
administrators,  or  assigns,  or  the  said  architect,  shall 
have  been    given    to    the   said   lessee,  his  executors, 
administrators,  or  assigns,  or  left  for  him  or  them  at  or 
upon  the  said  messuage,  or  dwelling-house,  or  buildings, 
in  respect  whereof  such  works  respectively  shall  have 
been  so  omitted  to  be  commenced,  continued,  completed, 
—lessor      ^^^  finished,  to  cause  such  respective  works  as  shall  not 
mayeze-     have  been  so  commenced,  continued,  completed,  and 
cute  works ;  finished  within  the  time  or  times  appointed  for  those  pur- 
poses respectively  as  aforesaid,  to  be  executed  and  per- 
formed by  any  person  or  persons  they  or  he  may  think 
fit  to  employ  for  those  purposes  respectively,  and  to  charge 
—and        the  said  lessee,  his  executors,  administrators,  or  assigns 
charge        with  the  amount  of  all  such  costs,  charges,  and  expenses 
lessee  with  which  shall  be  incurred  in  the  performance  of  such  works, 
expenses ;   ^^  ^^^  of  them ;  And  he  the  said  lessee,  his  executors,  ad- 
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ministratoTS,  or  assigns  shall  and  will  repay  the  same  to  the  BuiL!>i>a 
said  lessor,  his  executors,  administrators,  or  assigns,  from     undkr- 
time  to  time,  upon  demand,  or  in  default  of  payment  ^^^-^s^^n^H 
thereof,  then  that  the  same  shall  be  recoverable,  and    ^orna' 
may  be  recovered,  as  rent,  by  any  of  the  ways  or  means    mental 
by  which  the  principal  rent  hereby  reserved  may  be   gardkn, 
recovered,  or  shall  be  by  law  recovered  :  And  also,  that       ^^ 
it  shall  be   lawful  for   the    said  lessor,  his  executors,  —and  that 
administrators,  or  assiims,  and  the  said  E.  F.,  his  heirs  ^®^®®  ^'^^ 
and  assigns,  respectively,  either  alone,  or  with  workmen,  ?*^,^™u 
or  others,  or  to  or  for  any  officers,  architects,  surveyors,  amoont^o' 
agents,  or  workmen,  by  them  or  him  authorized,  [twice]  be  recover- 
in  every  year  during  the  said  term  hereby  granted,  or  able  as 
oflener  if  they  or  he  shall  think  fit,  at  seasonable  times  ^^*- 
in  the  day-time  to  enter  into  and  upon  the  said  messuage  ^owqt  to 
or  dwelling-house,  buildings  and  premises  hereby  demised,  ^®*®°^  *^^ 
or  any  part  thereof  respectively,  for  the  purpose  of  taking  ^dlori  to 
a  plan  or  plans,  or  of  viewing  or  examining  the  state  and  enter  pre- 
condition thereof,  and  the  reparations  of  the  same  re-  mises  to 
spectively  [and  to  take  an  inventory^  ^c, :  ]).  424]  :  And  *»^e  plans, 
wiiii*,  in  case  any  defects  or  want  of  reparation  of  the  ^nalS^^ 
said  premises,  or  any  part  thereof,  or  any  removal  of  j^^      ' 
fixtures  shall  be  found  or  appear,  upon  notice  thereof  repair  and 
in  writing  being  given  to  or  left  for  him  or  them  at  restore  fix- 
er npon  the  said  messuage  and   premises  hereby  de-  t^res,  &c., 
mised,   or  such  part  thereof  as  shall  be  so  found  to  °°  t^^^^- 
require  reparation,   or  from    which  any  fixtures  shall 
appear  to  have  been  removed  as  aforesaid,  cause  the 
same  premises  to  be  well,  substantially,  and   properly 
repaired  and  amended  in  all  things,  or  the  said  fixtures 
to  be  replaced,  within  three  calendar  months  next  after 
every  or  any  such  notice  shall  be  given  or  teft  as  afore- 
said :   And  that  it  shall  be  lawful  for  the  workmen  Power  to 
employed  by  the  lessor,  his  executors,  administrators,  or  lessor  and 
assigns,  or  the  said  E.  P.,  his  heirs  and  assigns  respec-  f^^?^ 
tively,  or  for  any  other  person  or  persons  to  be  appointed  j^^d  work- 
by  them  or  him,  at  all  seasonable  times  in  the  day-time  men  to 
daring  the  said  term  hereby  granted,  to  enter  into  and  enter  to 
npon  the  said  premises  hereby  demised,  or  any  part  thereof,  ^p*|'. 
to  cleanse  drains,  and  to  repair  any  adjoining  or  contiguous  p^J^JJ^ 
messuages,  tenements,  or  buildings,  when  and  so  often  as 
occasion  may  require  (t) :  And  that,  in  case  any  dispute  in  case  o£ 
or  oontroversy  shall,  at  any  time  or  times  during  the  said  dispute 

as  to 


{%)    See  the  covenant  also  anUj  p.  413. 
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BuiLDiso   term  hereby  granted,  happen  to  arise  between  the  lessor, 

UNDER-    his  execators,  administrators,  or  assigns,  or  the  lessee,  his 

LKASBwiTH  gjg^^j^j^^   admin istrators,  or  assigns,   and    other,  the 

orna'    tenant  or  occupier,  tenants  or  occupiers,  of  any  such 

MKNTAL    adjoining  or  contiguous  messuages,  tenements,  or  bnild- 

oARDBw,    ings,  relating  to  the  said  watercourses  or  drains,  or  to  any 

_  ^^'       other  easements  or  privileges  whatsoever,  the  game  shall 

drains  and  from  time  to  time  be  settled  and  determined  on  the  part 

other         of  the  Said  lessor  and  lessee,  their,  or  any  or  either  of 

easements,  jjjjgjj.  executors,  administrators,  or  assigns,  by  the  said 

i~^t1pd    ^'  ^•'  ^^®  ^®^™  *°^  assigns,  or  such  other  person  as  shall 

by  CTound-  ^  authorized  by  him  or  them  by  any  writing  under  their 

landlord      or  his  hands  or  hand,  in  such  manner  as  they  or  he 

or,  &c.        may  think  reasonable,  and  shall,  by  any  writing  nnder 

their  or  his  hands  or  hand,   order  or  direct  in  that 

behalf;    to  which  determination  they  the  said  lessor 

and  lessee,  their    said    executors,  administrators,  and 

assigns  respectively  shall  and  will  submit  (^) :  Axd  also 

(k)  The  following  covenant  may  in  some  cases  he  advisable,  where 
it  is  intended  that  the  private  road,  or  ornamental  garden,  should  cmly 
be  used  for  the  purposes  there  specified  : — 

Power  to         **  And  also,  that  it  shall  be  lawful  for  the  porters  or 
gate-  gatekeepers  stationed  at  the  several  gates  or  accesses 

keepers ;     leading  into  the  said ground,  and  all  labourers  and 

others    employed    by respectively    in    or    about 

the  said ground,  from  time  to  time  and  all  times 

—to  pre-    during  the  said  term  hereby  granted,  to  prevent  or  hinder 

vent  entry  from  entering  into  the  said ground  all  waggons  or 

of  waggons,  q^ltIb  coming  to  the  said  premises  hereby  demised  on  any 
°' '  account  whatsoever  (save  and  except  for  the  purpose  of 

—except  conveying  a.  supply  of  coals,  furniture,  wine,  beer,  hay, 
for  con-  gtraw,  corn,  and  other  necessaries,  to  and  from  the  said 
cSlsJ^&c. ;  premises  from  time  to  time,  and  removing  all  ashes, 
_^j^'j  '  dust,  dung,  and  other  refuse  matter  from  the  said 
removing  premises  from  time  to  time,  or  for  the  purpose  of 
ashes,  &c. ;  bringing  materials  for  tlie  repairing  of  the  said  messuage 
—or  brin<'.  ^^  dwell ing-house  and  buildings,  and  premises,  from 
ingmate-°  time  to  time,  pursuant  to  the  covenants  hereinbefore 
rials  for  in  that  behalf  contained)  it  being  expressly  declared  that 
repairs;  ^i\  ^^aggons  and  carts  coming  to  the  said  premises  shall, 
from  time  to  time,  and  at  all  times  during  the  said  term 

hereby  granted,  be  excluded  from  entering  into  the 

ground  on  any  account  whatsoever,  except  for  the  respec- 
tive purposes  aforesaid.'' 
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will   not  erect  or  build,  or  suffer  to  be  erected  or  built,  bimldincj 

upon  the  said   premises  hereby  demised,  or  any  part  unj>k»- 
thereof,  any  building  or  buildings,  temporary  or  other- ^^^g*^^ 
wise,  other  than  such  as  shall  be  previously  approved  of     orna- 

by  the  said  lessor,  his  executors,  administrators,  or  assigns,  mental 

or    by  the  said  E.  F.,  his  heirs  and  assigns,  or  their  qa^^k^?, 
architect  for  the  time  being,  in  writing  ;  nor  shall  nor        ^' 


will,  at  any  time  or  times  during  the  said  term  hereby  —not  to 
granted,  cut  or  injure,  or  cause,  permit,  or  suffer  to  be  «rect  other 
cut  or  injured,  any  of  the  principal  timbers  or  walls,  or  ^'iJhoiif^ 
make  any  alteration  whatsoever  in  the  plan  or  elevation  leave ; 
of  the^8aid  messuage  or  dwelling-house  and  buildings,  after  _nor  cut 
they  are  erected  as  hereby  covenanted,  nor  of  any  other  principal 
buildings  which  may  be  erected  as  aforesaid  ;  nor  alter  timbers  or 
or  change  any  of  the  materials,  or  architectural  decora-  ^*^  » 
tionB,  of  such  messuage  or  dwelling-house,  buildings  and  —nor  alter 
premises  respectively,  or  the  iron  railings  in  the  front  p^®"^^^"*  » 
thereof;  nor  make  any  addition  thereto,  either  in  height 
or    projection,   without  first  obtaining  the  consent  of 
the   lessor,  his  executors,  administrators,  or  assigns,  in 
writing  for  that  purpose  :  And  shall  not,  nor  will,  use  the  _nor  uso 
preoiiscs,  or  convert  or  use  the  said  messuage  or  dwelling-  premises 
Doase   hereby  covenanted  to  be  erected,  or  any  part^^|^"^^» 
thereof,  or  permit  or  suffer  the  same,  or  any  part  thereof,      ' 
to  be  converted  or  used  to  or  for  any  purpose  of  trade, 
business,  or  manufacture ;  nor  as  a  school,  or  hospital,  or 
establishment  for  lunatics )  nor  occupy  the  said  premises 
or  any  part  thereof,  or  permit  or  suffer  the  same  or  any 
part  thereof  to  be  occupied,  otherwise  than  as  a  private 
dwelling-house  and  premises  respectively :   And  will 
KOT  do  or,  &c.   [Covenant  not  to  commit  any  nuisance^  —not  to 
Ac.  ;    see  p,  41 2j:  And  also  that  the  said  lessee,  his^*'"'"*'* 
execntors,  administrators,  or  assigns,  will  from  time  to  ^uLance  * 
time,  and  at  all  times  during  the  said  term  hereby  _^ 
granted,  perform  and  observe  all  and  singular  the  cove-  form  wvc- 
nants  and  conditions  contained  in  the  said  hereinbefore-  nantc«  in 
recited  indenture  of  lease,  and  on  the  part  of  the  said  original 
lessee,  his  executors,  administrators,  and  assigns,  to  be  ^®**®* 
:  respectively  performed  and  observed,  except  the  covenants 
for  {_here  etafs  the  covenants  such  as  tojmy  rent,  or  insure^ 
Ac.j  which  the  under-lessee  is  not  to  perform]  (Z),    And  —and  to 
▲LSD  will  and  shall  save  harmless  and  keep  indemnified  »ni^««»nify 
the   lessor,    his    heirs,    executors,  administrators,  and  [^^refrom. 

(0  Se«  anUj  pp.  229  and  390. 


I 
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BiriLDiiio   assi^rns,  and  his  and  their  lands  and  tenements,  goods 

UHDSR-    i^n^  chattels,  respectively,  of  and  from  the  said  coTenants 

"usit^"  and  conditions  respectiyelj  (except  as  aforesaid):  And 

oK»A-     also  of  and  from  all  actions,  entries,  forfeitures,  losses, 

MENTAL    costs,  charges,  damages,  and  expenses  whatsoever  (in- 

OARDKK,    eluding  costs  of  defence  as  between  solicitor  and  client), 

^'       which  he  the  said  lessor,  his  executors,  administrators, 

and  assigns,  shall  or  may  pay,  bear,  suffer,  sustain,  ex- 
pend, or  be  put  unto  by  reason  of  the  breach  of  any 
covenant  or  agreement  contained  in  the  said  hereinbe- 
fore recited  indenture  of  lease,  or  for  or  by  reason  of  any 
proceedings  at  law  or  in  equity  on  account  thereof,  or 
of  any  other  matter  or  thing  incident  or  relating  to  all 
—to  de-      0^  AQJ  of  the  matters  aforesaid  :  And  also  that  he  the    | 
liver  up      lessee,  Ac.  [Covenanf  to  yield  up  premises  at  end  of  term; 
premises,    gee  p,  414] :  PROVIDED  ALWAYS,  and  these  presents  are 
Proviso  for  upou  this  express  condition,  that  if,  &c.  IProviso  for 
re-entry,     re^fify-y ,  g^e  p.  404  or  414]  :   And  the  lessor  doth 
hereby  for  himself,  his  heirs,  executors,  administrators^ 
and  assigns,  covenant  with  the  lessee,  his  execntors, 
administrators  and  assigns.  That  he  and  they  paying 
Covenants    [Covenant  for  quiet  enjayment ;   see  p,  404]  :  And  that 
by  lessor;   {^^  ^^  lessor,  his  cxccutors,  administrators   or  assigns 
—for  quiet  ^jjj  dnring  the  said  term  hereby  granted  pay  the  said 

mint  •        yearly  rent  of  £ so  as  aforesaid  reserved  and  made 

—to  *        payable  in  and  by  the  said  recited  indenture  of  lease 

rent  m*^     0^  ^^^  ^^1  0^ ^^d  every  part  thereof;  and 

original  will  and  shall  perform,  fulfil,  and  observe  all  the  cove- 
le^M ;  nants  and  agreements  therein  contained  on  his  or  their 
—to  in.  parts  to  be  paid,  performed  and  observed  :  AifD  also 
demnify  will  and  shall  save  harmless  and  keep  indemnified  the 
iwsor  lessee,  his  executors,  administrators,  and  assigns,  and  the 
erefrom.  g^j^  premises,  of  and  fh)m  the  payment  of  the  said  yearly 

—to  pro-    rent  of  £ :  And  also  of  and  from,  &c.    [All  actions, 

^^^  &c.,  as  above,  suhstituMng  **  lessee."]  :  And  also  (m) 

leafe  &c  •  *'^**  ^^^  ^^^'^  lessor,  his  executors,  administrators,  and 
'  '  assigns,  shall  and  will,  from  time  to  time  and  at  all 
times  during  the  continuance  of  the  said  term  hereby 
granted,  unless  prevented  by  fire  or  other  inevitable 
accident,  at  the  request  and  costs  of  the  lessee,  his 
executors,   administrators,   or  assigns,  produce  to  him 

(m)  Tiiis  covenant  to  produce  the  original  lease  and  fomiali  copies, 
&c. ,  is  sometimes  inserted.  See  now  the  provisions  of  s.  9  of  the 
Conveyancing  and  Law  of  Property  Act,  1 881,  as  to  the  production  and 
safe  custody  of  title  deeds. 
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or    them,   or  to  his  or  their  solicitor  or  agent,  or  to  BuiLDiNa 

sach  other  person  or  persons  as  he  or  they  shall  direct,  ^ndkb- 

as  occasion  shall  require,  the  said  hereinbefore  recited  ^^usb  o"^ 

indenture  of  lease  of  the day  of ,  in  manifesta-  orna- 

tion^  defence  and  support,  of  the  title  of  the  lessee,  his  mental 

execators,  administrators  or  assigns,  to  the  said  hereby  oardkit, 

demised  premises.   And,  at  the  like  request  and  costs,  ^' 


(unless  prevented  as  aforesaid)  will  furnish  the  lessee,  his  —and  to 
executors,   administrators  or  assigns  with   attested  or  ^^^uish 
unattested  copies  or  extracts  or  abstracts  of  the  same  ^°p^®^'  '^• 
indenture,   and  will   permit  such    copies,   extracts    or 
abstracts  to  be  compared  with  the  original  lease :  Pro-  Proviso  for 
TIBED  ALWAYS  (n),  and  it  is  hereby  agreed  and  declared  defeazance. 
that  in  case  the  said  lessor,  his  executors,  administrators, 
or  assigns  shall,  at  any  time  hereafter  during  the  said 
term,  deliver  up  or  cause  to  be  delivered  up  to  any  person 
or  persons  the  said  indenture  of  lease  hereinbefore  cove- 
nanted to  be  produced,  and  shall  procure  the  person  or 
persons  to  whom  the  same  shall  be  so  delivered,  at  his  or 
their  own  cost,  to  enter  into  a  covenant  with  the  lessee, 
his  executors,  administrators  or  assigns,  to  the  same  pur- 
port or  effect,  and  of  the  same  legal  validity,  as  the  cove- 
nant lastly  hereinbefore  contained,  then  and  in  that  case, 
and  upon  delivery  to  the  said  lessee,  his  executors,  ad- 
ministrators or  assigns  of  such  new  covenant,  the  said 
covenant  lastly  hereinbefore  contained  shall  cease  and  be 
Toid  (o).    llf  there  are  several  houses^  see  covenant  for  ap- 
pcrtionment  of  rent ^pp,  414,  415  :  /S5w  Arbitration  Clause , 
pp.  327,  328,  347]. 

IX  WITNESS,  &C 


(n)  This  ii  the  usual  defeazance  to  be  inserted  if  so  intended.    But 

I  preTious  note. 

(o)  A  oovenant  is  sometimes  inserted  that  the  under-lessee  shall  not 
be  liable  to  pay  rent  until  the  lessor  shall  have  produced  the  receipt 
for  the  last  half-year's  rent  reserved  by  the  original  lease.  The  follow- 
ing oorenant  that  the  under-lessee  shall  retain  out  of  the  rent  any 
monies  he  may  pay  on  account  of  the  original  rent  may,  if  desired,  be 
naed : — 

^' And  that,  in  case  any  distress  or  distresses  shall  or  —that 
may,  at  any  time  or  times  during  the  continuance  of  the  nnder- 
term  hereby  granted,  be  levied  upon  the  premises  hereby  j!^^^  ou/ 

demised,  or  any  part  thereof,  for  the  yearly  rent  of  £ ^f  rent  any 

reserved  by  the  said  indenture  of  lease,  or  if  the  said  monies  he 
[lessee^  his  executors,  administrators,  or  assigns,  shall  may  pay  on 
be  called  upon  or  required  to  pay  any  sum  or  sums  of  Jf <»"'*>  ^^ 

ginal  rent. 
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LEASE  WITH 

USE  OF 

ORHA.- 

MENTAL 

GARDEN, 


BuiLDiHo  money  on  account  of  such  rent,  or  shall  incur  or  sustain 
UNDER-    any  damages  or  expenses  by  reason  of  the  non-payment 
thereof  by  the  said  [lessor']  his  executors,  administrators, 
or  assigns,  in  pursuance  of  his  covenant  in  that  behalf 
hereinbefore  contained,  then  and  in  such  case,  and  from 
time  to  time  so  often  as  the  same  shall  happen,  it  shall 
be  lawful  for  the  said  [kssee^y  his  executors,  adminis- 
trators, or  assigns,  to  retain  the  rent  hereby  reserved, 
and  all  arrears  thereof  then  due,  or  thereafter  to  become 
due,  until  thereby  or  therewith  he  or  they  shall  be  fully 
reimbursed  and  paid  all  the  rents,  monies,  and  expenses 
which  he  or  they  shaD  have  paid  or  expended  as  afore- 
said, together  with  interest  for  the  same  at  the  rate  of 
£5  per  cent,  per  annum  ;  provided  that  the  said  [lessee], 
his  executors,  administrators  or  assigns,  do  ana  shall, 
when  thereunto  required,  produce  and  show  unto  the 
said  [lessor],  his  executors,  administrators  or  assigns, 
the  receipt  or  voucher,  or  receipts  or  vouchers,  for  <Jie 
payment  or  payments  made  by  him  or  them,  in   the 
manner  and  for  the  purpose  aforesaid." 


XXIX. 
FORM  OP   FORM   OF   REDDENDUM  if  additional  Houses  are 

RED-  -I      -7,     '' 

DENDUM.  OUMU 


Kedden- 
dum  if 
additional 
houses  are 
buUt. 


Paying  therefor,  yearly,  during  the  said  term,  the 
rent  of  £5,  by  two  equal  half-yearly  payments,  on  the 

day  of and  the day  of :   And  also 

paying  for  each  messuage  which  shall  be  built  on  the 
said  premises  (except  the  messuage  hereinafter  cove- 
nanted to  be  built),  the  additional  yearly  rent  of  £5,  to 
be  paid  half-yearly  on  the  days  whereon  the  first-mentioned 
rent  is  made  payable,  and  to  commence  in  respect  of  each 
additional  messuage  from  the  first  of  such  half-yearly 
days  of  payment  as  shall  next  follow  the  roofing  or 
covering  in  of  Fuch  messuage. 
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XXX. 
PERMISSION  to  Make  Bricks  for  Buildmg  (a),       permission 

TO  MA.KK 

And  it  shall  be  lawful  for  the  said  [lessee'],  at  any  time    ^^^*^' 
or  times  during  the  said  term,  to  dig  and  break  up  any  L^^gg^^ 

Sart   or  parts  of  the  plot  or  piece  of  ground  hereby  make 
emised  [not  exceeding square  yards'],  in  order  to  bricks  for 

get  and  obtain  clay  and  materials  for  making  bricks  and  ***®  p^J"* 
tiles,  for  the  purposes  of  building  and  erecting  the  said  ^JjiL 
messuages  or  tenements,  erections,  and  buildings,  herein- 
before agreed  to  be  erected  and  built  as  aforesaid,  but  to 
and  for  no  other  purpose  whatsoever,  except  upon  the 
terms  and  in  the  manner  hereinafter  mentioned  :  and  the  jj^^g^  to 
said  [^lessee]  will  and  shall  make  good,  and  fill  up  to  a  gn  ap  the 
level   with   the  surface  of   the  surrounding  land,  the  ground 
ground  which  shall  be  so   dug  or  broken  up  for  the  *g*^^ 
purpose  aforesaid  ;  And  further,  if  the  said  [lessee']  shall,  If  lessee 
at  any  time  or  times  during  the  term  hereby  granted,  ®®}^^  ^\ 
sell  or  dispose  of  any  bricks  or  tiles  to  be  made,  got,  or  ^briSs 
produced  from  the  plot  or  piece    of  ground    hereby  to  pay 

demised,  or  any  part  thereof,  or  shall  use  the  said  bricks  £> per 

or  tiles  for  any  other  purpose  than  that  of  erectiug  and  tl^o'isand 
building  the  messuages  or  tenements,  stables,  coach-houses  *°  °^* 
or  other  erections  and  buildings,  in  or  upon  the  said 
plot  or  piece  of  ground,  or  some  part  or  parts  thereof, 
Then,  and  in  either  of  such  cases,  the  said  [lessee]^  will 
and  shall,  upon  demand  for  that  purpose  made  by  the 
said  [lessor],  pay  or  cause  to  be  paid  unto  the  said 

[lessor],  the  sum  of  £ for  every  thousand  bricks  or 

tiles  which  he  or  they  shall  so  sell  or  dispose  of,  or  use 

for  any  other  purpose  than  that  of  erecting  and  building 

as  aforesaid,  and  so  in  proportion  for  any  less  quantity 

than  a  thousand  ;  And  further,  he  the  said  [lessee]  shall,  Lessee  to 

from  time  to  time,  enter  in  a  book,  to  be  provided  by  itecp 

him  or  them  for  that  purpose,  an  accurate  and  particular  ^^-^"^^^ 

account  of  the  bricks  and  tiles  which  shall  be  sold  and   "^  *'  ^' 

disposed  of  or  used  as  aforesaid  ;  which  book  shall  at  all 

times,  upon  request,  be  open  to  the  inspection  of  the 

said  [lessor]  or  his  agents,  with  liberty  to  him  or  them 

to  take  copies  thereof  or  extracts  therefrom. 

(a)  It  is  in  general  provided  that  no  bricks,  &c,  shall  be  made  on 
the  land  demised,  or  where  the  buUding  work  is  to  be  carried  oat. 
See  the  sereral  forms,  antt. 
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GRANT  OF 

LAKD    FOR 

BUILDINa 

IN  CON- 

CIIPEBATION 

OF   BBNT- 

CHAROK. 


XXXI. 

GRANT  of  a  PIECE  of  LAND  Otr^  of  an  estaU),  for 
huilding  in  consideration  of  a  Rent-Charge,  Cove- 
nants to  Build,  to  make  Drains,  Ac,  Footway,  and  to 
pay  Proportion  of  making  and  repairing  Roads. 
Power  of  entry  in  case  of  failure  to  Build,  Ac. 


Partiea.       THIS  INDENTURE,  made  the 


day  of ,  Be- 


Testatum. 


Grant. 
Farcela. 


General 
words. 

Estate. 

Haben- 
ilam  ; 

— to  the 
use  that 
grantor 
may 

receive  a 
X)erpetual 
rent- 
charge. 


TWEEN  A.  B.,  of,  &c.  [vendor\  of  the  one  part,  and  C.  D. 
of,  &c.  \^purcha8er\  of  the  other  part,  WITNESSETH  that 
in  consideration  of  the  yearly  rent-charge  hereinafter 
limited,  and  of  the  covenants  hereinafter  contained,  and 
on  the  part  of  the  said  C.  D.,  his  heirs,  executors,  ad- 
ministrators, and  assigns  (a),  to  be  paid,  observed,  and 
performed,  the  said  A.  B.  doth  hereby  grant  [h)  unto  the 
said  C.  D.,  his  heirs  and  assigns,  All  that  parcel  of 
land,  &c.  \jmrcels]^  Together  with  all  buildings,  fix- 
tures, lights,  commons  [insert  if  necessary  "mines, 
minerals"],  fences,  ways,  waters,  watercourses,  ease- 
ments, and  appurtenances  whatsoerer  to  the  said 
hereditaments,  or  any  of  them,  appertaining,  or  with 
the  same  or  any  of  them  now  or  heretofore  enjoyed, 
or  reputed  as  part  thereof,  or  appurtenant  thereto  (c)  : 
And  all  the  estate,  right,  title,  interest,  claim,  and  de- 
mand of  the  said  A.B.,  in,  to,  and  upon  the  said  premises 
[Reservation  of  minerals ;  see  p.  406  ;  and  omit  ahove^ : 
To  HAVE  AND  TO  HOLD  the  hereditaments  and  premises 
hereinbefore  granted  or  expressed  so  to  be,  Unto  the 
said  C.  D.  and  his  heirs  and  assigns.  To  the  use  that 
the  said  A.  B.,  his  heirs  and  assigns,  may  henceforth 
and  for  ever  receive  out  of  the  said  hereditaments  and 

premises  the  clear  yearly  rent-charge  {d )  of  £ ,  to  be 

paid  by  equal  half-yearly  payments  on  the day  of 

and  the day  of in  every  year,  without 

(a)  See  s.  58  of  the  Conveyancing  and  Law  of  Property  Act,  1S81, 
as  to  covenants  relating  to  land  binding  heira,  &a,  as  if  tiiey  were 
expressed,  ante,  p.  243. 

(6)  By  8.  49  of  above  Act,  the  use  of  the  word  grant  is  not  now 
necessary,  and  see  form  of  conveyance  in  Schedule  TV.  to  the  Act. 

(c)  Sees.  6  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
arUCy  p.  265,  as  to  '*  general  wonls,"  implied  ;  and  s.  63,  as  to  provi- 
sion for  all  the  estate,  &c. 

(rf)  See  p.  194,  as  to  the  meaning  of  *' clear  yearly  rent-charge.'* 
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deduction,  the  first  half-yearly  payment  thereof  to  be  grant  op 

made  on  the  day  of next ;    And  to  this  ^^^  ^or 

FUBTHER  USE  AND  INTENT  (e),  that  if,  and  as  often  as,   ^^'''»''«* 

any  part  of  the  said  yearly  rent-charge  of  £ shall  at  sideratiox 

any  time  be  unpaid  for  twenty-one  days  after  any  of  the   of  rbnt- 
timea  whereon  the  same  is  hereby  made  payable,  it  shall    charqk. 
be  lawful  for  the  said  A.  B.,  his  heirs  or  assigns,  to  enter  Power  of 
into   and  distrain  upon  the  said    hereditaments    and  distress. 
premises    or  any  part  thereof,  and  to  dispose  of  th^ 
distress  or  distresses  then  and  there  found,  according  to 
law,  and  as  if  such  rent-charge  was  reserved  on  a  lease 
for  years,  to  the  intent  that  thereby  or  otherwise  the 
said  A.  B.,  his  heirs  and  assigns,  may  be  paid  and 
satisfied  the  said  rent-charge  and  every  part  thereof  so 
unpaid,  and  all  costs  and  expenses  occasioned  by  the 
non-payment  thereof :  And  to  this  further  use  and  Power  of 
INTENT  («),  that  if  and  as  often  as  any  part  of  the  said  entry  and 

yearly  rent-charge  of  £ shall  at  any  time  be  unpaid  reception 

for  forty  days  a&r  any  of  the  times  whereon  the  same  is  ^^.™"**' 
hereby  made  payable,  aud  whether  the  same  shall  have 
been  legally  demanded  or  not,  it  shall  be  lawful  for  the 
said  A.  B.,  his  heirs  and  assigns,  to  enter  into  and  upon, 
and  to  hold  the  said  hereditaments  and  premises  or  any 
part  thereof,  and  to  take  and  receive  the  rents  and  profits 
thereof,  until  he  or  they  shall  thereby  or  otherwise  be 
paid  and  satisfied  the  said  rent-charge,  and  all  arrears 
thereof,  either  due  at  the  time  of  such  entry,  or  thereafter 
to  become  due  during  such  possession  of  the  said  A.  B., 
his  heirs  or  assigns,  together  with  all  costs  and  expenses 
which  he  or  they  may  sustain   by  the  non-payment 
thereof,  and  such  possession  when  taken  to  be  without 
impeachment  of  waste  :  And  subject  and  charged  as  —subject 
aforesaid.  To  the  use  of  the  said  C.  D.,  his  heirs  and  thereto  to 
assigns  for  ever :  And  the  said  A.  B.,  doth  hereby,  for  ^*®®  *^ 
himself,  his  heirs,  executors,  and  administrators,  covenant 
with  the  said  C.  D.,  his  heirs  and  assigns,  that  (/),  not-  ^^^7^UJ^!* 

(«)  The  above  powers  have  been  nsually  inserted,  bat  see  now  s. 
44  of  the  new  Act,  antef  p.  193,  as  to  the  remedies  for  recovery  of 
annual  sums  charged  on  land  by  power  of  entry  and  distress,  &c., 
there  provided.  The  section,  however,  applies  only  as  far  as  a  contrary 
intention  is  not  expressed,  and  has  effect  subject  to  the  terms  of  the 
instrument  under  which  the  annual  sum  arises.  It  is  questionable 
whether  it  is  advisable  to  rely  on  statntoiy  powers. 

(/)  By  8.  7  of  the  Conveyancing  and  liw  of  Property  Act,  1881, 
covenants  for  title  may  be  imported  by  reference  into  conveyances, 
but  it  is  necessary  that  the  character  in  which  the  conveyancing  party 
conveys  should  be  expressed  in  words.     See  note  (a),  supra. 
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oRAirr  OP  witlistandiDg  aDjthing  by  him  the  said  A.  B.,  or  any  of 

LAiiD  FOB  his  ancestors  or  testators  (^),  done,  omitted,  or  know- 

BciLPiva   ingly  suffered,  he  the  said  A.  B.  now  hath  power  to 

8n»KRATio!f  grant  the  said  hereditaments  and  premises  hereinbefore 

OF  BEVT-   expressed  to  be  hereby  granted  to  the  nses  and  in  manner 

CHABOK.    aforesaid  :  And  that  the  said  hereditaments  and  pre- 

__for         raises  shall  at  all  times  hereafter  be  peaceably  and  quietly 

qaieten-     jxjssessed  and  enjoyed  accordingly,  without  any  inter- 

joymcnt ;    niption,  or  disturbance  by  the  said  A.  B.,  or  any  person 

or  persons  lawfully  or  equitably  claiming  fromy  through, 

under,  or  in  trust  for  him,  or  any  of  his  ancestors  or 

testators,  except  in  respect  of  the  said  yearly  rent-chaige 

of  £ ,   and  the  powers  and  remedies  hereinbefore 

limited  for  enforcing  the  payment    thereof    when  in 

—free  from  arrear  :  Akd  that  free  and  discharged  from  all  estates, 

mcum-       incumbrances,  claims,  and  demands  whatsoever  created, 

"^"^^* '     occasioned  or  made  by  him  the  said  A.  B.,  or  any  of  his 

ancestors  and  testators,  or  any  person  or  persons  law- 

— for  fur-  fully  or  equitably  claiming  as  aforesaid  :  And  fcbthkb, 

thcr  assa-   that  he  the  said  A  B.,  and  every  person  having,  or  lawfully 

'*°^ '       or  equitably  claiming,  any  estate  or  interest  in  the  said 

hereditaments  and  premises  or  any  part  thereof,  from, 

through,   under  or    in  trust  for  him,  or  any  of  his 

ancestors  or  testators,  will  at  all  times,  at  the  cost  of  the 

person  or  persons  requiring  the  same,  ezecnte  and  do 

every  such  assurance  and  thing  for  the  further  or  more 

perfectly  assuring  all  or  any  of  the  said  hereditaments 

and  premises    to    the  uses   and  in  manner  aforesaid : 

And  the  said  C.  D.  doth  hereby,  for  himself,  his  heirs, 

executors,    administrators,  and    assigns,   (A),   covenant 

Covenanto  ^^^^  ^^^  ^^i^  ^*  ^-y  ^^^  heiTS  and  assigns,  in  manner 
by  grantee;  following  (that  IS  to  sav),  That  he  the  said  C.  D.,  bis 
—to  pay     heirs,  executors,  administrators,  or  assigns,  will  hence- 
rent-  forth  pay  the  said  yearly  rent- charge  at  the  times  and  in 
cliarge  ;      the  manner  hereinbefore  appointed  for  payment  thereof, 
free  from  the  land-tax  and  all  other  rates,  taxes,  duties, 
and  assessments  now  affecting,  or  hereafter  to  affect,  the 
hereditaments  and  premises  hereby  granted,  and  from  all 
—to  fence  ^^uctions  (except  the  property-tax)  :  And  will,  imme- 
off  the        diately  after  the  execution  of  these  presents,  fence  off 
premises ;   from  the  adjoining  lands  and  streets,  and  enclose  with  a 

(g)  If  the  vendor  acquired  his  ebtate  by  |  urchase  these  words  should 
be  altered  throughout. 
(A)  See  note  (a),  ivpra. 
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good  and  substantial  fence,  the  said  premises,  and  will  grant  op 
maintain  and  keep  the  same  so  fenced  oflF  and  inclosed,  to  ^^^^  ^^^ 
the  satisfaction  of  the  said  A.  B.,  his  heirs  or  assigns,  or  ^,"'*^'^f 
his  or   their  surveyor :  And  will  within  the  space  of  sideration 

from  the  date  of  these  presents,  at  his  or  their  own  of  rent- 

€xj>ense,  erect,  complete,  and  finish  fit  for  habitation,  in    c^^^^Qg- 
and  upon  the  said  premises,  in  a  workmanlike  and  sub-  ___^^^  ^^ 
stantial  manner,  and  under  the  inspection  and  to  the  build  ten 
satisfaction  of  the  said  A.  B.,  his  heirs  or  assigns,  or  his  houses 
or  their  surveyor,  ten  dwelling-houses,  of  not  less  than  within  a 

the  aggregate  clear  yearly  letting  value  of  £ ,  and  ^^^!^ 

will  build  every  sucn  dwelling-house  with  proper  and        ' 
suitable    out-buildings,    walls,    yards,    drains,    gutters, 
frrating?»,   and  other  conveniences,   and  with  a  paved 
footway  in  front  of  the  same,  according  to  the  specifi- 
cation and  plan  deposited  with  the   said  A.  B.,  and 
signed  by  the  said  C.  D. :  And  will  not  erect  or  continue  —not  to 
upon  the  said  premises,  or  any  part  thereof,  any  dwelling-  erect 
house  which  shall  be  of  less  clear  yearly  letting  value  houses  of 

than  £ ,  or  any  messuage  or  building  other  than  and  Jl^^^T^ 

except  the  messuages  or  dwelling-houses   hereby  cove-  value,  or 
nanted  to  be  erected  :  And  will  not,  without  the  previous  except  as 
licence  in  writing  of  the  said  A.  B.,  his  heirs  or  assigns,  Bpecified ; 
make  any  alteration  in  the  plan  or  elevation  of  the  said  —not  to 
messuages,  or  dwelling-houses  so  to  be  erected  as  aforesaid,  ^^^  ®^®^" 
or  in  any  party- wall,  or  in  the  principal  or  bearing  walls  or  *^°^  * 
timbers :  And  will  not  make  or  suffer  to  be  made  on  """J®*  *® 
the  said  premises  any  bricks  or  other  wares  :  And  will  not  ^^^^ . 
carry  on  or  permit  to  be  carried  on  any  trade  or  business 
in^  npon  t^e  said  messnages  so  to  be  erected  as  afore-  ij^"^,*? 
said,  or  in  or  upon  the  said  premises  or  any  part  thereof,  mises 
or  permit  the  said  messuages  or  dwelling-houses  and  except  for 
premises  or  any  of  them  to  be  occupied  in   any  other  ^'^©Ui^g* 
manner  than  as  private  dwelling-houses :  And  that  the  ^^' 

boundary  walls  shall  not  be  carried  higher  than ,  ^™lty^ 

and  shall  be  used  as  party-walls  by  any  person  or  persons  ^aHa ; 
building  upon  the  adjoining  plots  of  land,  he  and  they 
paying  a  proportionate  part  of  the  expenses  of  keeping 
such  &undary  walls  in  proper  repair  ;  And  will  from  time  —to 
to  time  and  at  all  times  well  and  substantially  repair,  repair ; 
uphold,  and  keep  in  good,  substantial,  and  tenantable 
condition,  the  saia  messuages  or  dwelling-houses  with  the 
appurtenances,  and  the  drains  and   sewers  therefrom, 
when  so  built  and  completed  as  aforesaid :  And  will  ^to  pay  a 
pay  a  reasonable  proportion  (such  proportion    to    be  reasonable 
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GRANT  OP  ascertained  by  the  said  A.  B.,  his  heirs  or  assigns,  or  his 

LAKD  FOR  Qj.  their  surveyor)  of  the  expense  of  making,  supportmg, 

w'"oN-^  and  keeping  in  repair,  all  roads,  ways,  sewers,  drains, 

8IDERATI05  party-walls,  watercourses,  and  easements,  used  or  to  be 

OF  BEXT-   used  in  common  by  the  occupiers  of  the  premises  herein- 

^°^"^'^-    before  expressed  to  be  hereby  granted,  with  the  occupicn 

proportion  of  any  dwelliug-houses  or  buildings  erected  or  to  be  erected 

of  making  on  the  adjoining  property,  unless  and  until  such  expense 

and  repair-  Qf  repairing  shall  be  defrayed  by  or  out  of  the  rates  to 

^g  roa  H,   j^^  levied  for  that  purpose,  which  rates  the  said  C.  D^ 

his  heirs,  executors,  administrators,  and  assigns  will  be 

liable  to  pay  under  the  corenant  hereinbefore  contained : 

—to  in-      And  also  will,  at  his  or  their  own  expense,  insure  and 

sure ;         j^^^p  insured  against  loss  or  damage  by  fire  each  of  the 

said  dwelling-houses  so  to  be  erected  as  aforesaid,  in  the 

—and  pro Office,  in  a  sum  not  less  than  [four-fifths]  of  the 

duce  value  of  the  same;    and  will  on  demand   produce  the 

^^j^^*^^   policy  or  policies  of  such  insurance,  and  the  receipt  for 

*^  '      the  current  year's  premiums  in  respect  thereof,  to  tbe 

said  A.  B.,  his  heirs  or  assigns  :  [See  covenants  to  rebuild^ 

to  expend  insurance  monies^  and  make  up  deficiency ^  ic^ 

Power  of     4'C'9  J>'   401]:    PROVIDED  ALWAYS,   and  it   is   hereby 

entry  to      agreed  and  declared,  that  it  shall  be  lawful  for  the  said 

l^ntor  to    ^  g    jj|g  jjgjj,g  j^^  assigns,  and  for  his  or  their  agents 

inspect  1  •  ,  111* 

condition    ^^^  surveyor, m  every  year,  at  any  reasonable  time, 

and  give     to  enter  upon  and  view  the  condition  of  the  houses 

notice  of     go   to  be  erected  as  aforesaid  on  the  said    premises, 

defects.       ^^^  ^f  ^^^  defects  wid  wants  of  reparation  then  and 

there   found,   to   give  notice  in   writing    to    the  said 

C.  D.,  his  heirs  and  assigns,  or  leave  the  same  upon  tbe 

premises,  and  the  said  C.  D.,  his  heirs  or  assigns,  shall 

and  will,  within  three  calendar  months  after  such  notice, 

repair  and  amend  such  defects  and  wants  of  reparation 

Power  to     according  to  such  notice :  Provided  always  («),  and  it  is 

grantor  to    ^jg^  hereby  agreed  and  declared,  that  if  it  shall  happen  that 

failure  of    ^^^  Said  C.  D.,  his  heirs  or  assigns,  shall  refuse,  neglect, 

builder  to    or  fail  to  build  and  complete  within from  the  date 

build  or  hereof  the  said  messuages  or  dwelling-houses  on  the  said 
perform  premises,  or  in  case  the  said  C.  D.,  his  heirs  or  assigns, 
&Q  .       '  shall,  at  any  time  or  times  hereafter  during  the  life  of  any 

(i)  See  a  similar  power  in  £x  parte  Balphy  1  De  G.  219,  upon 
which  the  aboTe  form  is  framed.  See  ante^  pp.  230,  231^  as  to  the 
restrictions  on  the  right  of  re-entry  provided  by  the  Conveyancing,  ftc. 
Act,  1881,  and  sub.  s.  8  of  s.  14,  by  which,  for  the  purposes  of  that 
section,  a  lease  includes  a  grant  at  a  fee  farm  rent. 
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person  a  party  to  these  presents,  or  at  any  time  or  times  ora^nt  of 
within  twenty-one  years  from  the  death  of  the  survivor  of  ^^^^  ^^^ 
tlie  several  })ersons  parties  to  these  presents  (^),  or  such   ^^'^n'-^ 
farther  time  as  may  not  be  contrary  to  any  rule  or  law  sidbration 
for   i^reventing  perpetuities,  fail  to  truly  observe,  per-  of  rbnt- 
form,  fulfil,  and  keep,  the  covenants  on  his  and  their   cg^^Q^- 
parts  hereinbefore  contained,  then  and  in  such  case,  and 
when  and  so  often  as  it  shall  so  happen,  and  notwith- 
standing the  waiver  of  any  previous  default,  it  shall  be 
lawful  for  the  said  A.  B.,  his  heirs  or  assigns,  into  and 
upon  the  said  hereditaments  and  premises  hereinbefore 
expressed  to  be  hereby  granted,  or  anv  part  thereof,  in 
the  name  of  the  whole,  to  enter,  with  full  liberty,  power 
and  authority,  on  each  occasion  of  his  or  their  so  enter- 
ing,  to  pull  down  and  remove  any  building  erected 
contrary  to  the  said  covenants  of  the  said  C.  D.,  and  to 
do  any  other  act  which  may  be  necessary  to  enforce  the 

Eerformance  of  the  said  covenants  of  the  said  C.  D. 
ereinbefore  contained  :  And  ALSO^hat  if  the  said  C.  D.,  —and  to 
his  heirs  or  assigns,  shall  not  pay  and  reimburse  to  the  continue  in 
said   A.   B.,  his  heirs  or  assigns,   all   the  reasonable  possession 
costs,    charges  and  expenses,  which  he  or  they  shall  Jhe^co^e. 
necessarily  or  properly  incur  in  or  about  the  pulling  down  nants  have 
or   removing  any  such  building  as  aforesaid,  or  in  and  been  per- 
abont  doing  any  such  other  act  as  aforesaid,  together  formed, 
with   interest  thereon,  at  the  rate  of  5  per  cent,  per^^^g^^' 
annum  from  the  time  or  respective  times  of  the  same  paid. 
having  been  paid  by  the  said  A.  B.,  his  heirs  or  assigns, 
and  such  costs,  charges,  expenses,  and  interest  shall  not 
have  been  satisfied  out  of  the  rents  and  profits  of  the 
said  hereditaments  and  premises,  it  shall  be  lawful  for 
the  said  A.  B.,  his  heirs  or  assigns,   to  continue  in 
possession  of  the  said  hereditaments  and  premises  after 
ne  or  they  shall  have  pulled  down  and  removed  such 
building  and  done  such  other  act  as  aforesaid,  until  such 
time  as  the  said  C.  D.,  his  heirs  or  assigns,  shall  have 
paid  and  reimbursed  to   the  said  A.  B.,  his  heirs  or 
assigns,  such  costs,  charges,  expenses,  and  interest,  or 
until  the  same  shall  have  been  satisfied  out  of  the  rents 
and  profits  of  the  same  premises. 
In  witness,  &c. 


{k)  See  ante,  pp.  203,  204. 
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XXXII. 

APPoiKT-   APPOINTMENT  afid  GRANT  in  fee    of  Land  fif 
MHT  AND  building  in  Consideration  of  a  Rent  Charge  (under  a 

ORANTIN  p     ^^  J  ^    ^ 

C0N8IDS  RA- 
TION OF    THIS  INDENTURE,  made  the day  of ,  Be- 

RKNT-      TWBEN  A.  B.,  of,  &c.  [appointor},  of  the  first  part,  and 
CHARGE^  C.  D.,  of,   &c.  [apiwintee],   of  the  other  part :  Wrr- 
Parties.       NES.SETH  that  ill  Consideration  of  the  yearly  rent-chai^ 
Witness-     hereinafter  limited,  and  of  the  covenants  hereinafter 
eth  ;  contained,  and  on  the  part  of  the  said  C.  D.,  his  heirs, 

Considera-  executors,  administrators,  and  assigns,  to  be  paid,  ob- 
tion.  served,  and  performed,  the  said  A.  B.,  in  exercise  of  a 

power  {a)  contained  in  an  indenture  dated,  <&c.,  and 
expressed  to  be  made  between,  &c.  [parties],  and  of  every  or 
Appoint-  any  other  power  enabling  him,  doth  hereby  direct  and 
"^®"^'  appoint,  and  by  yirtue  of  his  estate  and  interest  doth 
~~l^lt  bereby  grant  and  confirm  unto  the  said  C.  D.,  his  heirs 
Parcels  ^^^  assigns,  All,  &c.  [parcels]  :  Together  with 
Haben-  [O^nei'dl  words,  Estate  clause ;  see  Precedent  No.  XXXL 
dum ;  [p)  ]j  [Reservations,  exceptions'] :  To  have  aitd  to  hold 
the  said  premises  hereinbefore  expressed  to  be  hereby 
~*^th^t  appointed  and  granted,  Unto  the  said  C.  D.  his  heirs 
appointor  ^°^  assigns  To  the  use  that  the  said  A.  B.  and 
and  others  his  assigns,  during  his  life,  -and  after  his  decease  the 
entitled  person  or  persons  who  would  for  the  tim'e  being  be 
™*y.  entitled  under  the  limitations  of  the  said  indenture  to 

perpettt^    the  said  premises  hereby  expressed  to  be  appointed  and 
rent-  granted  if  these  presents  had  not  been  made,  their  heira 

charge.  and  assigns,  may  henceforth  and  for  ever  receive  out  of 
the  said  premises  hereby  expressed  to  be  appointed  and 
granted,  the  clear  yearly  perpetual   rent-charge  (c)  of 

£ to  be  paid  by  equal  half-yearly  payments  on  the 

day  of  ,  and  the  -= day  of ,  in  every 

year,  without  deductions,  the  first  naif-yearly  payment 

thereof  to  be  made  on  the  day  of  next : 

And  to  this  further  use  and  intent  that  if^  and  as 

(a)  If  there  are  recitals  "  the  hereinbefore  recited  power^ 

and  of  every,  &C.,*'  throughout.  See  a  power  to  grant  building 
leases,  potty  p.  481. 

(6)  See  the  various  notes  as  to  the  provisions  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  in  Pre(^ent  No.  XXXL 

(c)  See  note  (d),  ante,  p.  452. 
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often  as,  any  part  of  the  said  yearly  rent-charge  of  £ appoint- 

shall  at  any  time  be  unpaid  for  twenty-one  days  after  ^^'^'^  ^^^ 
any  of  the  times  whereon  the  same  is  hereby  made  pay-     ^^g  j^, 
able,  it  shall  be  lawful  for  the  said  A.  B.,  or  his  assigns,  considbra- 
or  other  the  person  or  persons  for  the  time  being  enti-    tion  of 
tied  to  the  said  yearly  rent-charge  under  the  limitations      ^^^'^' 

of  the  said  indenture,  their  heirs  or  assigns,  to   enter L, 

into    and   distrain  upon   the  said   premises    and,   &c.  Power  of 
[^Power   of  distress,  and  power  of  entry,  as  in  Precedent  distress. 
No.  XXXI,  (d)  ]  :  And  subject  and  charged  as  afore-  Pover  of 
said.   To  the  use  of  the  said  C.  D.,   his    heirs    and  entry  and 
assignis  for  ever :    [Insert  Covenants   by  the  appointor  of^^nts*^ 
Jar    title,  quiet  enjoyment,  free  from  incumbrances,  ami  &c. ; 
far  further  assurance,  as  in  Precedent  No,  XXXI.  (^)  ]  :  _   , . 
And  the  said  C.  D.  doth  hereby  for  himself,  his  heirs,  ^^^^1© 
ezecators,   administrators,   and    assigns  (/),  covenant  grantee  ia 
with   the  said  A.  B.  and   his  assigns,  and  other  the  fee. 
person  or  persons  for  the  time  being  entitled  to  the  coyenanta 
said  yearly  rent-charge  under  the  limitations  of  the  said  by  ap- 
indenture,  their  heirs  and  assigns,  that,  etc.  \^Insert  here  pointor. 
Covenants  by  appointee  to  pay  rent,  build,  Jtc,  Ac,  and  Covenants 
powers  of  entry,  as  in  Precedent  No,  XXXI,  adding  after  l>y  ap- 
**  A.  B.  and  assigns  "  the  words  "  and  other  the  person  or  ^^^^**^' 
persons  entitled  as  aforesaid  "  where  necessary\ 
In  witness,  &c. 


XXXIII. 

DEED  of  COVENANT  between  Purchasers  of  Building  .dbed  of 
Plots  forming  one  estate,  prescribing  the  class  of  Build-  covbnant 
ings  to  be  erected,  and  cofifaining  other  Regulations  to  between 
procure  Uniformity  in  building  by  Purchasers,  Pro-  chasees 
visions  as  to  Repair  of  Roads  and  Drains  until  taken  prescrib- 
over  by  Public  Authorities,  Ac,  iira  class  or 

THIS  INDENTURE,  made  the day  of ,  Be- 

TVTEEN  the  several  persons  whose  names  and  seals  are 
respectively  subscribed  and  set  in  the  second  Schedule 

(«0  Bat  aee  note  (e),  anUf  p.  453,  as  to  such  powers  being  now  im- 
pliod  under  the  ConTeyancing,  &c.,  Act,  1881. 

(e)  €k>TenaotB  for  title  should  be  inserted  in  this  appointment,  as  it 
fteema  that  they  cannot  be  imported  under  the  new  Act. 

{/)  See  note  (a),  ant€,  p.  452. 

Z  2 
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DEED  OF    hereto,  of  the  first  part,  and  A.  B.,  of ,  in  th 

COVENANT  county  of ,  and  C.  D.,  of ,  in  the  county  of — i 

^^^VR^^  of  the  second  part :  Whereas  the  several  persoos  whosj 

CHASERS,    names  and  seals  are  respectively  subscribed  and  set  in  tl^ 

pREscRiB-  said  second  Schedule  hereto  have  purchased  from  tk 

INGCLA880P  gaid  A-  B.  and  C.  D.  the  several  plots  of  ground  colounj 

BUILDINGS. ^  ^^^  distinguished  on  the  plan  hereunto  anneH 

by  the  numbers  respectively  set  opposite  to  their  i| 
spective  names  in  the  same  Schedule :  And  whew^ 
upon  the  occasion  of  such  several  purchases  it  was  aH 
that  the  said  several  persons,  parties  hereto  of  theM 
part,  should  enter  into  the  covenant  hereinafter  contaiw 
NOW  THIS  INDENTURE  WITNESSETH  thad 
pursuance  of  the  said  agreement,  and  in  consideratiooj 
the  premises,  each  of  them  the-  said  several  perw 
parties  hereto  of  the  first  part  Doth  hereby  for  ninw 
his  heirs,  executors,  administrators,  appointees  and  j 
signs,  covenant  with  the  other  of  them,  his  heirs, J 
pointees  and  assigns,  and  also  as  a  separate  co^e» 
with  the  said  A.  B.  and  C.  D.,  their  heirs  and  assigns  jj 
that  they  the  said  several  persons,  parties  hereto  of  fl 
first  papt,  their  heirs,  appointees,  and  assigns,  andj 
persons  claiming  under  them  respectively,  will  fromtq 
to  time  and  at  all  times  hereafter  pay  on  demand  all « 
singular  the  sum  and  sums  of  money  which  shall  fi< 
time  to  time  become  due  in  respect  of  the  plotot^^ 
purchased  bv  them  respectively  under  or  by  virtue  o*- 
terms, 'stipulations,  and  conditions,  contained  in  the  5 
Schedule  hereto,  and  will  observe,  perform,  and  ftjUS- 
and  every  the  covenants,  restrictions,  and  agreemeati 
to  the  mode  of  building  on,  and  the  occupation  of,  titt  fl 
respectively  purchased  by  or  conveyed  to  them,  expM 
or  contained  in  the  said  first  Schedule,  so  far  as ' 
same  respectively  I'elate  to  the  said  respective  pk^ 
purchased  by  or  conveyed  to  them  as  aforesaid,  isi 
far  as  the  said  covenants,  restrictions,  and  agreeo)^ 
are  on  their  parts  respectively  to  be  observed,  perf  f^ 
and  fulfilled :  And  further  that  if  at  any  lias 
times  default  shall  be  made  by  the  owner  or  owed 
any  of  the  said  plot  or  plots  in  payment  of  any  a* 
payable  in  respect  of  such  plot  or  plots  by  virtue  of  ^ 
presents  for  the  space  of  fourteen  days  after  noti' 

(a)  By  8.  5S  of  the  Conveyancing  and  Law  of  Property  A^  ^ 
covenants  relating  to  land  now  bind  hein,  &c.,  as  if  th^j  *^ 
pressed.     See  arUCf  p.  243. 
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airing  him  or  them  to  pay  the  same  shall  have  been   ^"^  ^' 
iven  to  him  or  them  or  left  for  him  or  them  on  any  part   b^btween^ 
f  the  said  plot  or  plots  respectively  by  the  person  or      pur- 
eiBons  to  whom  snch  monies  shall  be  payable,  then  and  chasers, 
I  every  snch  case  it  shall  be  lawful  for  snch  person  or  prkscrib- 
ersons  as  last  aforesaid  to  enter  into  and  distrain  ni)on  'b^ildingsT 

le  plot  or  plots  in  respect  of  which  or  the  works  whereon     — 

ich  monies  shall  have  become  payable  or  any  part  or 
arts  of  the  same  plot  or  plots  respectively,  and  to 
iroose  according  to  law  of  the  distress  or  distresses  then 
nd  there  found  in  like  manner  as  in  distresses  taken  for 
mt  reserved  by  lease,  or  otherwise,  to  the  intent  that 
bereby  or  otherwise  all  such  monies  in  respect  of  which 
ich  default  shall  have  been  made,  and  all  costs  and 
cpenses  occasioned  by  the  non-payment  thereof  or  in 
Ration  thereto  may  be  fully  paid  and  satisfied  :  Pro- 
h>ED  ALWAYS  that  uo  coveuaut  herein  contained  shall 
B  personally  binding  on  any  person  or  persons  except 
Wist  he  or  they  shall  respectively  be  entitled  to  the 
lot  or  plots  in  respect  of  which  the  same  covenant  is 
Dtered  into. 

IW  WITNESS,  &c. 


The  First  Schedule  to  which  the  above  Indenture 

refers. 

Terms  and  Conditions  (ft). 

\  1.  The  dimensions  of  the  lots,  and  the  statements  as  Dimen- 
f^and  the  descriptions  of  the  estate,  and  matters  con- sions  and 
jeeted  therewith,  appearing  on  the  plan,  and  in  these  ^.e«c"P- 
inns  and  conditions,  must  be  assumed  to  be  correct  ;  ^^^*  ^' 
{Dd  any  discrepancy  between  these  dimensions  and  the 
^ts  as  staked  out  snail  not  annul  the  sale,  or  be  a  ground 
n  either  side  for  compensation. 

2.  Each  purchaser    must    undertake  the    care   and  Purchaser 
maintenance  of  his  boundary  marks  after  the  lot  has  been  mu»t  main- 
nee  stamped  out  by  the  surveyor  of  the  vendors.     If  at  ^^  ,    . 
py  time  a  purchaser  desires  to  have  them  restored,  he  ^ 
^nst  apply  to  the  surveyor  of  the  vendors,  and  pay  the  ^■^*"™P- 
jtpenses  for  so  doing. 


(6)  See    also  the  building  conditions  under  Precedent  No.  XVI., 
of  which  may  be  used  in  this  form,  if  required. 
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ORAKT  OF 

LAND  FOR 

BUILDIKQ 

IW   CON- 

fllDBRATION 

OF    RBNT- 

CHARQB. 

— for 
quiet  en- 
joyment ; 


— free  from 
incum- 
brances ; 

— for    fur- 
ther assu- 
rance ; 


Covenants 
by  grantee ; 

— to  pay 
rent- 
cliarge  ; 


— to  fence 
off  the 
premises ; 


withstanding  anything  by  him  the  said  A.  B.,  or  any  of 
his  ancestors  or  testators  (^),  done,  omitted,  or  know- 
ingly suffered,  he  the  said  A.  B.  now  hath  power  to 
grant  the  said  hereditaments  and  premises  hereinbefore 
expressed  to  be  hereby  granted  to  the  nscs  and  in  manner 
aforesaid  :  And  that  the  said  hereditaments  and  pre- 
mises shall  at  all  times  hereafter  ])e  peaceably  and  quietly 
possessed  and  enjoyed  accordingly,  without  any  inter- 
ruption, or  disturbance  by  the  said  A.  B.,  or  any  person 
or  persons  lawfully  or  equitably  claiming  from,  through, 
under,  or  in  trust  for  him,  or  any  of  his  ancestors  or 
testators,  except  in  respect  of  the  said  yearly  rent-charge 

of  £ ,   and  the  powers  and  remedies  hereinbefore 

limited  for  enforcing  the  payment  thereof  when  in 
arrear :  And  that  &ee  and  discharged  from  all  estates, 
incumbrances,  claims,  and  demands  whatsoever  created, 
occasioned  or  made  by  him  the  said  A.  B.,  or  any  of  his 
ancestors  and  testators,  or  any  person  or  persons  law- 
fully or  equitably  claiming  as  aforesaid  :  And  further, 
that  he  the  said  A-  B.,  and  every  person  having,  or  lawfully 
or  equitably  claiming,  any  estate  or  interest  in  the  said 
hereditaments  and  premises  or  any  part  thereof  from, 
through,  under  or  in  trust  for  him,  or  any  of  his 
ancestors  or  testators,  will  at  all  times,  at  the  cost  of  the 
person  or  persons  requiring  the  same,  execute  and  do 
every  such  assurance  and  thing  for  the  further  or  more 
perfectly  assuring  all  or  any  of  the  said  hereditaments 
and  premises  to  the  uses  and  in  manner  aforesaid : 
And  the  said  C.  D.  doth  hereby,  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  (A),  covenant 
with  the  said  A.  B.,  his  heirs  and  assigns,  in  manner 
following  (that  is  to  say),  That  he  the  said  C.  D.,  his 
heirs,  executors,  administratois,  or  assigns,  will  hence- 
forth pay  the  said  yearly  rent- charge  at  the  times  and  in 
the  manner  hereinbefore  appointed  for  payment  thereof, 
free  from  the  land-tax  and  all  other  rates,  taxes,  duties, 
and  assessments  now  affecting,  or  hereafter  to  affect,  the 
hereditaments  and  premises  hereby  granted,  and  from  all 
deductions  (except  the  property-tax)  :  And  will,  imme- 
diately after  the  execution  of  these  presents,  fence  off 
from  the  adjoining  lands  and  streets,  and  enclose  with  a 


{ff)  If  the  vendor  acquired  his  estate  bj  i  urchase  these  words  diould 
be  altered  throughout. 
{h)  See  note  (a),  iupra. 
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good  and  substanfcial  fence,  the  said  premises,  and  will  grant  op 
maintain  and  keep  the  same  so  fenced  oflF  and  inclosed,  to  ^^^^  ^^^ 
the  satisfaction  of  the  said  A.  B.,  his  heirs  or  assigns,  or  ^^^^^^^^ 
his  or  their  surveyor :  And  will  within  the  space  of  sidbration 

from  the  date  of  these  presents,  at  his  or  their  own  op  rext- 

expense,  erect,  complete,  and  finish  fit  for  habitation,  in    charge. 
and  upon  the  said  preraiges,  in  a  workmanlike  and  sub-  _anii  to 
fitantial  manner,  and  under  the  inspection  and  to  the  build  ten 
satisfaction  of  the  said  A.  B.,  his  heirs  or  assigns,  or  his  houses 
or  their  surveyor,  t«n  dwelling-houses,  of  not  less  than  "^'^^^^J^  a 

the  aggregate  clear  yearly  letting  value  of  £ ,  and  H^^!^ 

will  build  every  such  dwelling-house  with  proper  and        ' 
suitable    out-buildings,    walls,    yards,    drains,    gutters, 
gratings,   and  other  conveniences,   and  with   a  paved 
footway  in  front  of  the  same,  according  to  the  specifi- 
cation and  plan  deposited  with  the  said  A.  B.,  and 
signed  by  the  said  C.  D. :  And  will  not  erect  or  continue  ^not  to 
upon  the  said  premises,  or  any  part  thereof,  any  dwelling-  erect 
house  which  shall  be  of  less  clear  yearly  letting  value  houses  of 

than  £ ,  or  any  messuage  or  building  other  than  and  J.^^^^^^ 

except  the  messuages  or  dwelling-houses  hereby  cove-  y^iue,  or 
nantied  to  be  erected  :  And  will  not,  without  the  previous  except  as 
licence  in  writing  of  the  said  A.  B.,  his  heirs  or  assigns,  speciaed ; 
make  any  alteration  in  the  plan  or  elevation  of  the  said  —not  to 
messuages,  or  dwelling-houses  so  to  be  erected  as  aforesaid,  ^^^  ^^^^^' 
or  in  any  party- wall,  or  in  the  principal  or  bearing  walls  or  ^^^^  * 
timbers :  And  will  not  make  or  suffer  to  be  made  on  ""^*  *° 
the  said  premises  any  bricks  or  other  wares  :  And  will  not  ^^j^  . 
carry  on  or  permit  to  be  carried  on  any  trade  or  business  __    .  ' 
in  or  upon  the  said  messuages  so  to  be  erected  as  afore-  ^g^  pj^. 
said,  or  in  or  upon  the  said  premises  or  any  part  thereof,  miaea 
or  permit  the  said  messuages  or  dwelling-houses  and  except  for 
premises  or  any  of  them  to  be  occupied  in   any  other  ^^ell"*g* 
manner  than  as  private  dwelling-houses :  And  that  the  ^^' 

boundary  walls  shall  not  be  carried  higher  than ,  ^^^^-^^ 

and  shall  be  used  as  party-walls  by  any  person  or  persons  walls ; 
bailding  upon  the  adjoining  plots  of  land^  he  and  they 
paying  a  proportionate  part  of  the  expenses  of  keeping 
such  boundary  walls  in  proper  repair  ;  And  will  from  time  —to 
to  time  and  at  all  times  well  and  substantially  repair,  repair ; 
uphold,  and  keep  in  good,  substantial,  and  tenantable 
condition,  the  said  messuages  or  dwelling-houses  with  the 
appurtenances,  and  the  drains  and   sewers  therefrom, 
when  so  built  and  completed  as  aforesaid :  And  will  _to  pay  a 
pay  a  reasonable  proportion  (such  proportion    to    be  reasonable 
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ORAKT  OP  ascertained  by  the  said  A.  B.,  his  heirs  or  assigns,  or  his 

LAND  FOR  Qj.  ti^gij.  surveyor)  of  the  expense  of  making,  supporting, 

w'"oN-^  and  keeping  in  repair,  all  roads,  ways,  sewers,  drains, 

siDBRATios  party-walls,  watercourses,  and  easements,  used  or  to  be 

OF  BEST-   used  in  common  by  the  occupiers  of  the  premises  herein- 

^^^^*°"-    before  expressed  to  be  hereby  granted,  with  the  occupiers 

proportion  of  any  dwelliug-houses  or  buildings  erected  or  to  be  erected 

of  making  on  the  adjoining  property,  unless  and  until  such  expense 

and  repair-  Qf  repairing  shall  be  defrayed  by  or  out  of  the  rates  to 

jng  roa  s,    j^^  levied  for  that  purpose,  which  rates  the  said  C.  D^ 

his  heirs,  executors,  administrators,  and  assigns  will  be 

liable  to  pay  under  the  covenant  hereinbefore  contained : 

—to  in-      And  also  will,  at  his  or  their  own  expense,  insure  and 

sure ;         keep  insured  against  loss  or  damage  by  fire  each  of  the 

said  dwelling-houses  so  to  be  erect^  as  aforesaid,  in  the 

—and  pro Office,  in  a  sum  not  less  than  [/our-Ji/ths'}  of  the 

duce  value  of  the  same;    and  will  on  demand   produce  the 

recerts*^^   policy  or  policies  of  such  insurance,  and  the  receipt  for 

^^  *      the  current  year's  premiums  in  respect  thereof,  to  the 

said  A.  B.,  his  heirs  or  assigns  :  ^See  covenants  to  rebuild^ 

io  expend  insurance  monies,  and  make  up  defidetuy^  tc^ 

Power  of     ^r.,  p.   401]:    PROVIDED  ALWAYS,   and   it   is   hereby 

entry  to      agreed  and  declared,  that  it  shall  be  lawful  for  the  said 

iMpect  ^   ^'  ^'^  ^^^^  ^®^^®  ^^^  assigns,  and  for  his  or  their  agents 

condition    ^^^  Surveyor, in  every  year,  at  any  reasonable  time, 

and  give     to  enter  upon  and  view  the  condition  of  the  houses 

notice  of     go   to  be  erected  as  aforesaid  on  the  said    premises, 

defects.       ^^^  ^f  ^^^  defects  imd  wants  of  reparation  then  and 

there    found,   to  give  notice  in   writing    to    the   said 

C.  D.,  his  heirs  and  assigns,  or  leave  the  same  upon  the 

premises,  and  the  said  C.  D.,  his  heirs  or  assigns,  shall 

and  will,  within  three  calendar  months  after  such  notice, 

repair  and  amend  such  defects  and  wants  of  reparation 

Power  to     according  to  such  notice  :  Provided  always  (*),  and  it  is 

^°^  ^   also  hereby  t^reed  and  declared,  that  if  it  shall  happen  that 

Sh^ \i^  ^'^  said  C.  D.,  his  heirs  or  assigns,  shall  refuse,  neglect, 

builder  to    or  fail  to  build  and  complete  within from  the  date 

build  or  hereof  the  said  messuages  or  dwelling-houses  on  the  said 
perform  premises,  or  in  case  the  said  C.  D.,  his  heirs  or  assies, 
fcg  .       *  shall,  at  any  time  or  times  hereafter  during  the  life  of  any 

({)  See  a  similar  power  in  Ex  parte  Ralph,  1  De  G.  219,  upon 
which  the  above  form  is  framed.  See  ante^  pp.  230,  231^  as  to  the 
restrictions  on  the  right  of  re-entry  provided  by  the  Conveyanciiig,  &e.. 
Act,  1881,  and  sub.  s.  3  of  s.  14,  by  which,  for  the  purposes  of  that 
section,  a  lease  includes  a  grant  at  a  fee  farm  rent. 
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person  a  party  to  these  presents,  or  at  any  time  or  times  grant  of 
within  twenty-one  years  from  the  death  of  the  survivor  of  ^^^°  '°* 
the  several  persons  parties  to  these  presents  (A:),  or  such   ^"^o^.^ 
farther  time  as  may  not  be  contrary  to  any  rule  or  law  sidbration 
for  preventing  perpetuities,  fail  to  truly  observe,  per-  of  REirr- 
form,  fulfil,  and  keep,  the  covenants  on  his  and  their    cgAROE. 
parts  hereinbefore  contained,  then  and  in  such  case,  and 
when  and  so  often  as  it  shall  so  happen,  and  notwith- 
standing the  waiver  of  any  previous  default,  it  shall  be 
lawful  for  the  said  A.  B.,  his  heirs  or  assigns,  into  and 
upon  the  said  hereditaments  and  premises  hereinbefore 
expressed  to  be  hereby  granted,  or  any  part  thereof,  in 
the  name  of  the  whole,  to  enter,  with  full  liberty,  power 
and  authority,  on  each  occasion  of  his  or  their  so  enter- 
ing,  to  pull  down  and  remove  any  building  erected 
contrary  to  the  said  covenants  of  the  said  0.  D.,  and  to 
do  any  other  act  which  may  be  necessary  to  enforce  the 
performance  of  the  said  covenants  of  the  said  0.  D. 
hereinbefore  contained :  And  a.lso  that  if  the  said  C.  D.,  -^nd  to 
his  heirs  or  assigns,  shall  not  pay  and  reimburse  to  the  continue  in 
said   A.  B.,  his  heirs  or  assigns,   all   the  reasonable  po^ession 
costs,    charges  and  expenses,  which  he  or   they  shall  ^^  wve- 
necessarily  or  properly  incur  in  or  about  the  pulling  down  nants  have 
or   removing  any  such  building  as  aforesaid,  or  in  and  been  per- 
about  doing  any  such  other  act  as  aforesaid,  together  ^o""®^» 
with   interest  thereon,  at  the  rate  of  5  per  cent,  per^^^^' 
annum  from  the  time  or  respective  times  of  the  same  paid. 
having  been  paid  by  the  said  A.  B.,  his  heirs  or  assigns, 
and  such  costs,  charges,  expenses,  and  interest  shall  not 
haye  been  satisfied  out  of  the  rents  and  profits  of  the 
said  hereditaments  and  premises,  it  shall  be  lawful  for 
the  said  A.  B.,  his  heirs  or  assigns,   to  continue  in 
possession  of  the  said  hereditaments  and  premises  after 
he  or  they  shall  have  pulled  down  and  removed  such 
building  and  done  such  other  act  as  aforesaid,  until  such 
time  as  the  said  0.  D.,  his  heirs  or  assigns,  shall  have 
paid  and  reimbursed  to   the  said  A.  B.,  his  heirs  or 
assigns,  such  costs,  charges,  expenses,  and  interest,  or 
until  the  same  shall  have  been  satisfied  out  of  the  rents 
and  profits  of  the  same  premises. 
In  witness,  &c. 

(it)  See  aniey  pp.  203,  204. 
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cLAcsi  neceesarj  acts,  deeds,  Gonyejances,  and  assurances  what- 
p»o\iDiM  soever,  as^the  said  A.  B.,  his  heirs,  executors,  adminis- 
ADVAHCEs  *'"^*^^'^>  ^^  assigns,  shall  advise  and  require  for  the  hetter 
BT  LAHD-  ^^^  ^^^  effectually  charging  the  said  messuages  or 
LORD  AKD  tenements  and  premises  with  the  payment  of  such  sum 

DBP08XT    or  sums  of  money  and  interest  thereof  respectively  as 
OF  BUILD,  aforesaid. 

IHG  AORIB-  

MBNT. 


Another  mode  of  providing  for  advances  to  the  huUder 
(and  one  which  would  probably  avoid  the  disputes  which 
not  unfrequently  arise  as  to  the  sum  to  be  advanced  upofi 
any  building),  is  to  r^fer  to  a  schedule  to  be  annexed  to 
the  agreement,  which  should  set  out  the  times  and  also 
the  particular  sums  to  be  advanced  to  the  builder  during 
the  progress  of  the  work,  thus : — 

"When  the  lessor's  surveyor  for  the  time  being 
shall  have  certified  in  writing  that  the  brickwork  has 

been  completed  up  to ,  the  sum  of  £ is  to 

be  advanced  in  respect  of  each  house." 

"  When  the  lessor's  surveyor  for  the  time  being  shall 
have  certified  in  writing  that  all  the  brickwork  of  the 
house  and  outbuildings  have  been  completely  finished  in 

all  respects,  the  sum  of  £ is  to  be  advanced   in 

respect  of  each  house."  J^And  continue  in  the  same  way ; 
when  the  joists  are  fired,  roofs  covered,  plastering  done, 
joinery  finished,  and  all  complete.'} 


Parties. 


XXXV. 

VORTQAQB 

BT       MORTOAOE  (a)  by  a  Builder  of  Unfinished  Houses  com^ 
BUILDER.  prised  in  a  Building  Lease,  where  the  money  is  to  be 

advanced  by  Instalments  as  the  building  proceeds. 
Power  to  Mortgagee  to  enter  and  complete  Buildings. 

THIS  INDENTURE,   made    the  day  of , 

Between  Imorigagor],  of,  &c.,  of  the  one  part,   and 
[mortgagee},  of,  &c.,  of  the  other  part.    Whereas,  &c., 

(a)  This  precedent  is  inserted  in  the  form  in  use  without  reference 
to  the  Conveyancing  and  Law  of  Property  Act,  ISSl,  but  a  note  of  th^ 
provisions  of  that  Act  is  made  where  necessary,  and  forms  of  mortgage 
m  accordance  with  the  Act  will  be  found  at  p   479. 

See  anUy  pp.  82,  33,  as  to  leasing  powers  to  mortgagor  and  mortgagee 
in  possession  under  this  Act. 
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{^Reciis  building  lease  and  parties^  :  And  whereas  the  MORTaAos 

said  [mortgagor'],  requiring  the  sum  of hundred       »^ 

pounas  in   order   to  enable  him  pursuant  to  the  said    ^p''^'^- 
coyenant  to  erect  upon  the  piece  or  parcel  of  ground,  so  Recital  of 
demised  to  him  by  the  said  [lessor]  as  aforesaid,  the  agreement 
erections  and  buildings  therein  described,  hath  applied  to  ^^^y*"^® 
the  said  [mortgagee]  to  advance  the  same  to  him,  which  ' 

he  hath  agreed  to  do  in  manner  hereinafter  mentioned  : 
And  whereas  the  said  [mortgagor]  hath,  to  the  satisfac-  —that  cer- 
tion  of  the  said  [mortgagee],  completed  so  much  of  the  tain  build- 
said  intended  erections  and  buildings  as  upon  a  valua-  ^°^  ?^**.  ^^" 

tion  thereof  appears  to  have  cost  the  sum  of hundred  ^^^J    ^^ 

pounds  :   And  whereas  the  said  [mortgagee],  in  pur-  _^*^  ^^^ 
suance  of  the  said  agreement  in  this  behalf,  did  on  the  t^in  sum 

day  of last  advance  to  the  said  [mortgagor]  has  been 

the  sum  of hundred  pounds,  and  to  secure  the  advanced. 

repayment  thereof,  and  also  of  such  further  sums  of 
money  as  may  be  advanced  by  the  said  [mortgagee],  in 
farther  pursuance  of  the  said  agreement,  with  interest 
for  the  same  respectively,  as  hereinafter  mentioned,  the 
said  [mortgagor]  hath  agreed  to  execute  to  the  said 
[mortgagee^  his  executors,  administrators,  or  assigns, 
such  security  as  is  hereinafter  contained :  NOW  THIS 
INDENTURE  WITNESSETH  that,  in  pursuance  of 
the  said  agreement,  and  in   consideration  of  the  sum 

of hundred  pounds  so  by  the  said  [mortgagee]  to 

the  said  [mortgagor]  advanced  and  lent  as  hereinbefore 

is  mentioned,  the  receipt  of  which  said  sum  of 

hundred    pounds    the    said  [mortgagor]  doth    hereby 
acknowledge,  and  from  the  same  doth  release  and  dis- 
charge the  said  [mortgagee],  his  heirs,  executors,  adminis- 
trators, and  assigns,  and  in  consideration  of  the  covenant 
by  the  [mortgagee]  hereinafter  contained  to  make  such 
farther  advances  as  are  therein  mentioned,  He,    the  Covenants 
said   [mortgagor]  doth  hereby  for  himself,  his  heirs,  ^y  mort- 
executors,  administrators,  and    assigns   (b),    covenant  ^*^®' V* 
with    the  said    [mortgagee],    his    executors,    adminis-  c^^fgj^s 
trators,  and  assigns,  That  he  the  said  [mortgagor],  and 
his    heirs,  executors,    administrators,   or   assigns,  will  interest. 
repay  on  the  day  of unto  the  said  [mort- 
gagee], his  executors,  administrators  or  assigns,  the  said 

Bum  of  £ so  advanced  as  aforesaid  with  interest 

for  the  same  computed  from  the day  of after 

(6)  See  note  (a)  ante,  p.  464,  as  to  the  Conveyancing  Act,  &c.,  18S1. 
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MORTOAQK  the  Tatc  of  £ per  cent,  per  annum,  and  if  the  said 

■^        sum  of  X shall  not  be  paid  on  the day  of  — '—, 

^^^^^^^'  then  will  pay  to  him  or  them  interest  on  the  said  prin- 
cipal sum,  or  on  so  much  thereof  as  shall  for  the  time 
being  remain  unpaid,  after  the  rate  aforesaid,  by  eqaal 

half-yearly  payments  on  the day  of and  the 

day  of in  every  year,  until  the  whole  of  the 

said  principal  sum  shall  be  paid,  And  also  will  repay 
unto  the  said  [mortgagee],  his  executors,  administrators, 
or  assigns,  such  sum  as  shall  be  hereafter  advanced  by 
the  said  [mortgagee'],  his  executors,  administrators,  or 
assigns,  unto  or  on  account  of  the  said  [rnorfgctgor\ 
his  executors,  administrators,  or  assigns,  together  with 

interest  for  the  same  after  the  rate  of  £ per  cent. 

per  annum,  to  commence  and  be  computed  from  the 
time  of  advancing  the  same,  at  the  expiration  of  six 
calendar  months  next  after  such  sum  as  aforesaid  shall 
be  advanced,  and  if  the  last-mentioned  sum  shall  not  be 
paid  at  the  expiration  of  the  said  six  calendar  months, 
then  shall  and  will  pay  to  the  said  [mortgagee],  his 
executors,  administrators  or  assigns,  interest  for  the 
same,  or  so  much  thereof  as  shall  for  the  time  being 
remain  unpaid,  after  the  rate  aforesaid  by  equal  half- 
yearly  payments  on  the  same  days  as  are  hereinbefore 
appointed  for  payment  of   the    interest  on  the  said 

Mortgagor  principal  sum  of  £ :  AND  THIS  INDENTURE 

assigns  to  ALSO  WITNESSETH  that,  in  further  pursuance  of  the 
mortgagee,  g^^j^  agreement  and  for  the  same  considerations,  He  the 
said  [mortgagor']  doth  hereby  assign  unto  the  said  [mori- 
gagee],  his  executors,  administrators,  or  assigns.  All  ajsd 
SINGULAR  the  piece  or  parcel  of  ground,  hereditaments, 
and  premises  comprised  in  and  demised  by  the  said  recited 
indenture  of  lease,  and  also  all  erections  and  buildiugs 
which  are  now  standing  or  hereafter  shall  be  erected  on 
the  said  piece  of  ground,  and  all  the  bricks,  timber, 
goods,  materials,  and  plant  now  upon  or  hereafter  upon 
the  said  piece  of  ground  (c) ;  And  all  the  estate,  right, 
title,  interest,  term  and  tenn  for  years,  benefit  of  renewal, 
claim  and  demand  whatsoever,  both  at  law  and  in  equity, 
of  him  the  said  [mortgagor],  in,  to,  out  of,  and  upon,  the 
same  premises  respectively,  together  with  the  said 
indenture  of  lease  and  all  benefit  and  advantage  of  the 

(c)  See,  as  to  registration,  The  BUls  of  Sale  Act,  1878,  41  &  42 
Vict.  c.  31,  8.  4. 
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same  (d) :   To  have  and  to  hold  the  said  piece  or  mortgaok 
parcel  of  ground,  hereditameuts,  erections  and  buildings,        »^ 
and  premises,  hereby  assigned  or  expressed  so  to  be,   "^^^^^^' 
UQto  the  said  [niartgagee'l,  his  executors,  administrators,  Haben- 
aad  assigns,  henceforth  during  all  the  residue  which  is 

now  unexpired  of  the  said  term  of years  created  by 

the  said  recited  indenture  of  lease,  and  for  all  other  the 
estate,  term,  and  interest  (if  any)  of  the  said  [marf^fago?'^ 
therein,  subject  nevertheless  to  the  proviso  lor  redemp- 
tion hereinafter  contained  :  Provided  always,  and  it  Proviao  for 

IS  HEREBY    AGREED    AND    DECLARED,   that    if   the    said  rfdemp- 

[nun-lgagor'},   his   heirs,    executors,    administrators,    or*'^"** 
assigns,  shall  pay  unto  the  said  Inwrtgagee^y  his  executors, 

administrators,   or  assigns,  the  sum  of  hundred 

pounds,  with  interest  for  the  same,  as  hereinbefore  cove- 
nanted to  be  paid  by  him  or  them  on  the  said day 

of now  next  ensuing,  and  in  case  the  said  [mort- 
gagee'], his  executorji,  administrators,  or  assigns,  shall  as 
hereinafter  covenanted  advance  a  further  sum  or  sums  to 
or  on  account  of  the  said  [mortgagor'],  his  executors, 
administrators,  or  assigns,  Then,  if  the  said  [mortgagor], 
his  heirs,  executors,  administrators  or  assigns,  shall 
at  the  expiration  of  six  calendar  months  from  the 
time  or  times  of  such  advancement  or  advancements 
respectively,  pay  unto  the  said  [mortgagee],  his  executors, 
administrators,  or  assigns,  all  and  every  the  sum  or  sums 
of  money  so  advanced  by  him  or  them  with  interest  for 
the  same  respectively  as  hereinbefore  covenanted  from 
the  time  or  respective  times  of  his  or  their  advancing 
the  same  respectively,  clear  of  all  deductions  for  taxes, 
or  upon  any  other  account  whatsoever,  And  if  the  said 
[^mortgagor],  his  heirs,  executors,  administrators,  or 
assigns  shall  henceforth  duly  pay  and  perform  the  rents 
and  covenants  respectively  reserved  and  contained  by 
and  in  the  said  hereinbefore  recited  indenture  of  lease 
and  which,  on  the  part  of  the  lestee  therein  named, 
ought  to  be  paid  and  performed,  and  shall  effectually 
keep  indemnified  him  the  said  [mortgagee],  his  executors, 
administrators,  or  assigns  therefrom,  Then  and  in  such 
case,  and  immediately  after  such  several  payments,  and 
such  performance  as  aforesaid,  he  the  said  [mortgagee], 
his  executors,  administrators,  or  assigns,  will,  upon  the 

(d)  See  now  s.  63  of  the   Conveyancing  and  Law  of  Property  Act, 
1  SSI,  as  to  provision  for  all  the  estate,  &c. 
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— that  he 
hath  right 
to  assign. 


—for  quiet 
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after 
default. 
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except  the 
rents  and 
covenants 
of  lease. 

— and  for 

further 

assurance; 


request  and  at  the  costs  of  the  said  [morigagor^,  his 
executors,  administrators,  or  assigns,  re-assign  the  said 
premises  hereby  assigned  or  expressed  so  to  be  unto  the 
said  [morigoffor'],  his  execntors,  administrators,  and 
assigns,  or  as  he  or  they  shall  direct,  free  from  all  in- 
cumbrances whatsoever  made  or  created  by  the  said 
[^morigagee'}^  his  executors,  administrators,  or  assigns, 
And  the  said  ^mortgagor]  doth  hereby  for  himself,  his 
heirs,  executors,  and  administrators,  covenant  with  the 
said  [mortgagee],  his  executors,  administrators,  and  assigns, 
that  he  the  said  [^marigagar]  (e)  now  hath  in  himself 
good  right  and  full  power  to  assign  the  said  premises  in 
manner  aforesaid,  and  also  that  the  said  recited  indenture 
of  lease  is  a  good,  valid,  and  effectual  lease,  and  is  in  full 
force  and  has  in  nowise  become  void  or  voidable,  and  that 
the  rent  reserved  by  and  the  covenants  and  agreements 
contained  in  the  hereinbefore  recited  indenture  of  lease, 
and  on  the  lessee's  part  to  be  respectively  paid  and  per- 
formed, have  been  duly  paid  and  performed  up  to  the  day 
of  the  date  of  these  presents  ;  And  also  that  if  default 
shall  be  made  in  the  performance  of  the  proviso  for  re- 
demption hereinbefore  contained  it  shall  be  lawful  for  the 
said  [nwrtgagee"],  his  executors,  administrators,  or  aligns, 
to  enter  into  and  to  hold  and  enjoy  the  said  premises 
for  all  the  term  and  interest  respectively  hereby  as- 
signed without  any  interruption  of,  from,  or  by  any 
person  or  persons  whomsoever ;  And  that  free  and 
clear  of  and  from  all,  and  all  manner  o£  charges  and 
incumbrances  whatsoever  (except  the  rents  and  covenants 
reserved  and  contained  by  and  in  the  said  herein- 
before recited  indenture,  which  on  the  lessee's  part 
ought  thenceforth  to  be  paid  and  performed) :  And 
fdhther  that  he  the  said  [m<yrigagor\  and  every  other 
person  whosoever  lawfully  claiming  any  interest  in  the 
said  premises,  will,  from  time  to  time,  at  his  or  their 
own  cost  during  the  continuance  of  this  security,  and 
afterwards  at  the  cost  of  the  person  or  persons  requiring 
the  same,  do  and  execute,  or  cause  to  be  done  and 
executed,  all  such  acts,  deeds,  and  things  for  fiirther  and 
more  perfectly  assuring  the  said  premises  unto  the  said 
[mortgagee^  his  executors,  administrators,  and  assigns, 

(e)  By  8.  7  (C),  (D)  of  the  Conyeyancing  and  Law  of  Property  Act, 
1881,  covenants  for  title  may  now  be  imported  by  reference  into  con- 
veyances, but  it  is  absolutely  necessary  that  the  character  in  which 
the  conveying  party  conveys  should  Ic.  expressed  in  words. 
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in  maimer  aforesaid,  as  by  him  or  them  shall  be  reason-  xobtoaqs 
ably  required :  And  also  that  he  the  said  [mortgagor'},       by 
his  executors,  administrators,  or  assigns,  wiD,  at  all  times   ^^^^^^^' 
during  the  continuance  of  this  security,  keep  the  said  —to 
premises  insured  against  loss  or  damage  by  fire,  in  the  insure  ; 

sum  of at  least,  in  conformity  with  the  covenant  in 

that  behalf  contained  in  the  said  indenture  of  lease,  and 
will  duly  pay  the  premiums  and  sums  of  money  payable 
for  that  purpose,  and  immediately  upon  every  such  pay- 
ment deliver    to  the  said  [mortgagee'],  his  executors, 
administrators,  or  assigns,   the  receipt  for  the  same : 
[Insert  here,  if  required,  a  power  to  mortgagee  to  insure  in 
case  of  default  by  mjorigagor.     Monies  expended  by  mart' 
gagee  in  insuring  to  be  repaid  by  mortgagor,  and  in  the 
meantime  to  be  charged  on  mortgaged  premises']  :   And  _and  to 
that  he  the  said  [m^tgagor],  his  executors,  administra-  pay  rent 
tors,  or  assigns,  shall  henceforth  during  the  continuance  ***<*  P«^- 
of  this  security  pay  the  yearly  rent  by  the  said  indenture  JJj^^^  ^* 
of  lease  reserved,. and  observe  and  perform  all  the  cove-  th^ici!^  ; 
nants  and  agreements  in  the  said  indenture  contained, 
which  ought  henceforth  on  the  lessee's  part  to  be  paid, 
observed,  and  performed,  and  keep  indemnified  the  said 
[mortgagee],  his  executors,  administrators,  and  assigns, 
from  and  against  the  said  rent  and  covenants,  and  all 
claims  and  demands  in  respect  thereof :  And  the  said  —to  finish 
[mortgagor]  doth  hereby  for  himself,  his  heirs,  executors,  buildings ; 
and  administrators,  covenant  with  the  said  [mortgagee], 
his  executors,  administrators,  and  assigns,  that  he  the 
said  [mortgagor]  will  complete  and  in  all  respects  finish 
the  messuages  and  buildings    hereby  assigned,  or  ex- 
pressed so  to  be,  and  all  other  the  messuages  and  build- 
ings, which  are  to  be  erected  on  the  said  piece  of  ground 
before  the  — —  day  of pursuant  to  his  covenant  con- 
tained in  the  said  recited  indenture  of  lease  :  And  further  —that  in 
thatif  the  said  [m^r/^a^(?r],  his  executors  or  administrators  defadt 
shall  make  default  in  this  respect,  then  and  in  such  case  *»y  mortga- 
it  shall  be  lawful  for  the  said  [mortgagee],  his  executors,  ^°oJ^*^\ 
administrators,  or  assigns,  to  enter  into  and  upon  the  may  enter 
said  premises  hereby  assigned,  and  to  finish  and  com-  and  com- 
plete the  said  messuages  and  buildings,  according  to  the  p^®>^. 
true  intent  and  meaning  of  the  said  covenant,  in  such  ^"*^^*°«^  ^ 
manner  as  he  or  they  shall  think  proper,  and  for  that 
purpose  to  enter  into  such  contracts  with  builders  and 
otherp,  as  may  bj  deemed  expedient ;  And  that  he  the  —that 
said  [mortgagor],  his  heirs,  executors,  or  administrators,  mortgagor 
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MORTGAGB  wUl   Oil  demand    pay  unto   the  said   [mortgc^ee\  his 
BY       executors,  administrators,  or  assigns,  all  and  every  the 
^^"•^^  sum  and  sums  of  money  which  he  or  they  shall  expend 
will  i»ay      in  such  works  as  aforesaid,  with    interest  thereon   at 
moniea  8o    the    rate    aforesaid,    from   the    time    of    the     expen- 
expended    djture    thereof;    and    the  said  premises    hereby    as- 
interest  •     signed,   or    expressed    so  to    be,   shall    stand    and  be 
,    *     charged    and    chargeable    with    the    payment    of   the 
mis^Bhaji  Same    monies    and    interest,   and   the  same   shall    and 
be  a  secu>    may  be  raised  in  the  same  manner  as  the  said  principal 
rity  fur       sum  and  interest,  and  the  other  monies  hereby  intended 
^^^\  to  be  secured  by  virtue  of  these  presents  :  And  the 

monies.  ^^^^  [^mortgagee']  doth  hereby  for  himself,  his  heirs. 
Covenant  executors,  and  administrators,  covenant  with  the  said 
cee'to^^  [w(?r///ff^c?r],  his  executors,  administrators,  and  assigns, 
advance  that  he  the  said  [inortgagee]  will  advance  and  lend  to  the 
further       said  [mortgagoi'']  such  sums  of  money  as  are  next  herein- 

sums  ac-      after  mentioned  (that  is  to  say),  the  sum  of hundred 

the^^ro-^    pounds,  whcu  so  much  of  the  said  intended  messuages 
gress  of  the  ^^  buildings  shall   be  completed  as  upon  a  valuation 
building,     thereof  by  the  surv^eyor    of   the  [mortgagee]  his    exe- 
cutors,   administrators,    or    assigns,    shall    appear    to 

have   cost    the  sum  of  ;    and  the  sum  of  

hundred   pounds    when  the   said  intended    messuages 
and  buildings  shall  have  been  covered  in  ;    and   the 

sum  of hundred  pounds  when  the  said  intended 

messuages  and  buildings  shall  be  completely  finished  and 
Proviso  fit  for  habitation  :  Phovided  alw^ays  that  the  said 
thatmort-  mortgagee^  his  executors,  administrators,  or  assigns, 
gjigee's  sur-  shall  uot  be  bound  to  advance  any  of  the  sums  of  money 
certificate  ^f*oresaid  unless  and  until  his  or  their  surveyor  shall  hare 
must  have  giv^u  a  certificate  in  writing  that  the  said  sum  or  sums 
been  have  been  expended  upon  the  said  intended  messuages 

previously   and  buildings,  or  that  the  said  intended  messuages  and 
given.         buildings  have  been  covered  in  or  completed  (as  the  case 
may  be)  to  the  satisfaction  of  such  surveyor,  and  in  con- 
formity with  the  said  recited  indenture  of  lease,  and  the 

fee  of  £ shall  have  been  paid  by  the  said  [mortgagor]^ 

his  executors,  administrators,  or  assigns,  for  such  certiti- 
_  ^  cate  as  aforesaid  :  Nor  unless  the  said  [;inortgagor\  his 
invest  executors,  administrators,  and  assigns,  shall  have  duly 
have  been  paid  all  interest  which  at  the  time  when  such  advance 
v^^*         ought  to  be  made  shall  be  owing  on  this  security,  and 

^  't^a'or  ^^^^  ^^^®  ^^^  observed  all  the  covenants  on  the  part  of 
moi  gagor.  ^^^.^   [moi'lgogcr'],   his    executors,    administrators,   and 
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assigns,  herein  contained :   Peovided  also  and  it  is  mobtoagk 

HEREBY  FURTHER  DECLARED  AND  AGREED,  that,  (/)  in    ^^ 

case  default  shall  be  made  in  payment  of  the  said  several  °^^^^^'^ 
sums  of  money,  already  advanced,  or  to  be  advanced  as  Power  of 
aforesaid,  or  any  of  them,  or  the  interest  thereon,  or  any  ^^®  ^° 
part  of  the  same  respectively,  at  the  respective  times  and  payment 
in'manner  hereinbefore  mentioned,  or  in  the  payment  of  &c. 
the  rent,  or  performance  of  the  covenants  hereinbefore 
mentioned  and  contained  in  the  said  indentm*e  of  lease, 
it  shall  be  lawful  for  the  said  [lyiorigagee]  his  executors, 
administrators,  or  assigns,  {g)  without  any  further  consent 
on  the  part  of  the  said  [morigcu/orX  his  executors,  ad- 
ministrators, or  assigns,  to  sell,  and  absolutely  dispose 
of,  the  said  premises  hereby  assigned,  or  any  part  of  the 
same  respectively,  either  together  or  in  parcels,  and  either 
by  public  auction  or  by  private  contract,  and  subject  to 
such  conditions  and  restrictions  as  the  said  [mortg(igee\ 
his  executors,  administrators,  or  assigns,  shall  think 
proper,  with  ftill  liberty  to  buy  in  the  said  premises,  or 
any  part  thereof,  respectively,  at  any  auction  or  auctions, 
and  sell  the  same  at  any  future  auction  or  by  private 
contract,  and  to  rescind  or  alter  the  terms  of  any 
contract  for  sale  which  may  have  been  entered  into, 
without  being  answerable  for  anv  loss  or  diminution  in 
price,  and  to  assign  and  assure  tne  same  premises,  when 
sold,  unto  the  purchaser  or  purchasers  thereof,  his,  her, 
or  their  executors,  administrators,  or  assigns,  absolutely 
discharged  from  all  equity  of  redemption,  with  power 
also  to  give  eflTectual  receipts  for  the  purchase-money,  and 
do  all  other  acts  and  things  for  completing  the  sale 
which  the  said  [mortgagee],  his  executors,  administrators. 


(/)  When  the  mortgage  money  has  become  due,  a  power  of  sale  is 
conferred  by  the  Conveyancing  and  Law  of  Prox>erty  Act,  1881.  See 
8.  19  as  to  the  powers  incident  to  the  estate  or  interest  of  the  mort- 
gagee, bat  see  88.  20 — 24  as  to  the  exercise  of  the  powers  given  by  the 
Act 

(^}  If  notice  is  to  precede  the  sale,  add  : — 

*'  On  giving  three  calendar  months'  previous  notice  in  Variation, 
writing    to    the    said   [mortgagor],  his    executors,   ad-  where 
ministrators,  or  assigns,   or  leaving  the   same  at  his  ^^^ "  ^ 
or  their  last  or  usual   place  of  abode  in  England,  or      ^^^^' 
leaving  the  same  upon  or  afiSxing  the  same  to  some  part 
of  the  premises  hereby  assigned,  or  expressed  so  to  be, 
nnless  therc  should  be  no  personal  representative  of  the 
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or  assigns,  shall  think  proper :  And  out  of  the  monies  to 
arise  from  such  sale  or  sales,  and  the  rents  and  profits 
of  the  said  premises  in  the  meantime  (A),  in  the  first 

flace  to  retain  unto  himself  and  themselyes,  the  said 
mortgagee],  his  exemtors,  administrators,  or  assigns,  the 
costs  and  expenses,  incurred  in  and  about  the  said  sale 
or  sales,  or  in  the  payment  of  the  rent  and  performance 
of  the  covenants  respectively  reserved  and  contained 
by  and  in  the  hereinbefore  recited  indenture  of  lease,  on 
the  lessee's  part  to  be  paid  and  performed,  and  other- 
wise incurred  in  relation  to  this  security,  with  interest 
for  the  same  after  the  rate  aforesaid  from  the  time  of  the 
incurring  of  the  same  costs  and  expenses  respectively ; 
and  in  the  next  place  to  retain  the  said  several  sums  of 
money  which  the  said  [mortgagee^  his  executors,  ad- 
ministrators, or  assigns,  shall  have  paid  or  advanced  to 
or  on  the  account  of  the  said  [mortgagor'],  his  executors, 
administrators,  or  assigns,  in  pursuance  of  the  covenant 

hereinbefore  contained  (including  the  said  sum  of  £ 

already  advanced  as  aforesaid),  with  interest  thereon 
as  aforesaid,  notwithstanding  that  the  said  period  of  six 
calendar  months  from  the  time  of  the  advancement  of 
the  same  may  not  then  have  arrived  in  respect  of  some 
part  or  parts  of  the  said  monies  ;  and  lastly,  to  pay  the 
residue  (if  any)  of  the  said  monies,  which  shiJl  come  to 
his  or  their  hands  by  virtue  of  the  powers  hereinbefore 
contained,  unto  the  said  [mortgagor],  his  executors,  ad- 
ministrators, or  assigns :  Provided  always  and  it  is 
hereby  further  declared  that  every  sale  which  shall  be 
made,  and  every  assignment  which  shall  be  executed,  by 
the  said  [mortgagee],  his  executors,  administrators,  or 
assigns,  shall  be  binding  on  the  said  [mortgagor],  his 
executors,  administrators,  and  assigns,  and  that  the 
purchaser  or  purchasers  of  the  said  premises,  shall  not 
be  obliged  to  inquire  whether  any  such  default  has  been 
made  («),  or  whether  any  sale  or  sales  is  or  are  neces- 

said  [mortgagor]  for  three  calendar  months  after  his 
decease  and  then  without  such  notice." 

(A)  Add  if  the  power  of  sale  is  to  be  exercised  only  aftw  notice  : — 

"  (but  which  rents  and  profits  the  said  [m4)rtgagee],  his 
executors,  administrators,  or  assij^ns,  is  or  are  to  be  at 
liberty  to  receive  without  any  such  notice  as  aforesaid)." 
(i)  If  notice  is  to  be  giTen,  insert:— "or  whether  any  such  no- 
tice has  been  given  or  left  or  affixed  as  aforesaid." 
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Bary  or  proper  for  any  of  the  purposes  hereinbefore  ex-  MonxoAaB 
pressed,  or  otherwise  as  to  the  necessity  or  propriety  of       ^^ 
such  sale,  nor  shall  be  affected  by  express  notice  that  no   "^^'''*'^' 
Buch  default  has  been  made  (k)  or  that  such  sale  or  sales  is  Power  may 
or  are  unnecessary  or  improper,  or  otherwise  :  And  it  is  be  exer- 

HEREBY    LASTLY  AGEEED   AND    DECLARED  that  the  Said  ^^^  ^^ 

power  of  sale  may  be  exercised  by  any  person  or  persons  ^^Ued  to 
entitled  for  the  time  being  to  receive  and  give  a  dis-  give  dis- 
charge for  the  monies  for  the  time  being  owing  on  the  charge,  &c. 
security  of  these  presents. 
In  witness,  &c. 


XXXVI. 

SHORT  FORM  of  Mortgage  of  a  Building  Agreement  mobtqaqe 

entitling  the  Builder  to  separate  Leases  (a),  o^  build- 

ing AGREE- 

THIS  INDENTURE,  made  the day  of ,  Be-     m^nt. 

tween  a.  B.  \mortga^or\  of,  &c.,  of  the  one  part,  and  {Short 
C.  D.  [mortgagee'],  of,  &c.,  of  the  other  part  :  Whereas       Pomi.) 

by  an  agreement  dated  the day  of ,  and  made  Parties. 

between  [U^sor^  of ,  of  the  one  part,  and  the  said  -^^^ 

A.  B.,  of  the  other  part,  it  was  agreed  amongst  other  building 
things  that  the  said  A.  B.  should  erect,  build,  and  com-  agreement, 
plete  five  houses,  in  manner  therein  provided,  on  the 

piece  of  ground  situate  on  the  north  side  of ,  more 

particularly  described  in  the  plan  drawn  in  the  margin 
of  the  said  agreement,  and  that  when  the  said  houses 
should  be  built  and  covered  in,  plastered,  and  properly 
drained,  and  the  garden  walls,  and  other  works,  erected 
and  done,  to  the  satisfaction  of  the  surveyor  of  the  said 
[le88or\  he  the  said  [lessor]  would  at  the  costs  of  the  said 
A.  B.  demise  to  the  said  A.  B.,  his  executors,  administra- 
tors and  assigns,  or  his  or  their  nominees  or  nominee,  the 

(Jfc)  If  notice  is  to  be  given,  insert :—"  Or  notice  given  or  left 

or  affixed  as  aforesaid." 

(a)  This  form  may  be  useful  where  an  advance  of  money  is 
required  in  haste,  but  it  is  important  that  the  mortgagee  should 
secure  a  grant  of  the  leases  to  himself ;  or,  if  the  leases  are  granted  to 
the  mortgagor,  a  mortgage  of  them  should  be  immediately  obtained 
by  the  mortgagee,  in  order  to  be  properly  secured.  The  above  is 
fiupposed  to  be  an  agreement  to  grant  a  lease  to  the  lessee  or  his 
nommeej  containing  no  condition  against  assignment.  See  short  mort- 
gage forms  under  the  new  Act,  post,  p.  479. 
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PHECEDENTS. 


XORTOAOS 

OF  BUILD- 

ZNQ  AORBS- 

MBNT. 


{Short 

Form. ) 


said  piece  of  ground  together  with  the  dwelling-houses 
and  buildings  to  be  erected  thereon  in  pursuance  of  the 
said  agreement  for  the  term  of years,  to  be  com- 
puted from  the day  of ,  subject  to  the  rent  of 

£ for  the  first  half-year  of  the  said  term,  and  the 


—that 
houses 
have  been 
built ; 

agreement 
for  ad- 
vance. 


-  annual  rent  of  £ for  the  remainder  of  the  said  term, 

payable  quarterly  as  therein  mentioned :  And  whereas 
the  said  A.  B.,in  pursuance  of  the  said  agreement,  has  built 
two  of  the  houses  therein  mentioned,  and  partly  built  the 
remaining  three  thereof :  And  whereas  the  said  A.  B. 
has  applied  to  the  said  G.  D.  for  the  immediate  loan  of 

£ ,  which  the  said  C.  D.  has  agreed  to  advance  on 

having  the  same  secured  together  with  interest  at  £ 

per  cent,  per  annum  in  manner  hereinafter  provided, 
Testatum.  NOW  THIS  INDENTURE  WITNESSETH  that  iu 
pursuance  of  the  said  agreement  in  this  behalf  and  in 
consideration  of  the  sum  of  £ at  or  before  the  exe- 
cution hereof  to  the  said  A.  B.  (hereinafter  called  "  the 
mortgagor'*)  paid  by  the  said  C.  D.  (hereinafter  called 
"  the  mortgagee ")  (the  receipt  whereof  the  mortgagor 
doth  hereby  acknowledge,  and  from  the  same  doth  hereby 
release  the  mortgagee),  the  mortgagor  doth  hereby 
for  himself,  his  heirs,  executors  and  administrators,  cove- 
nant with  the  mortgagee,  his  executors,  administrators, 
and  assigns,  that  he  the  mortgagor,  his  heirs,  executors, 
administrators,  and  assigns  (5),  will  repay  to  the  mort- 
gagee, his  executors,  administrators  or  assigns,  on  demand, 

the  said  sum  of  £ together  with  interest  from  the 

date  hereof  at  the  rate  of  £ per  cent,  per  annum, 

free  from  all  deductions:  AND  THIS  INDENTURE 
ALSO  WITNESSETH  that  in  further  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  premises 
the  mortgagor  doth  hereby  assign  unto  the  mort- 
gagee, his  executors,  administrators  and  assigns,  the  piece 
of  land  comprised  in  the  said  recited  agreement,  and  the 
houses  now  erected  or  hereafter  to  be  erected  thereon  in 
pursuance  thereof,  and  all  the  bricks,  timber,  goods  and 
materials,  now  upon,  or  hereafter  upon  the  said  piece  of 
land  {c),  and  also  the  benefit  of  the  said  agreemeut  and 
all  the  right,  title,  interest,  claim  and  demand,  of  the  said 


Covenant 
by  mort- 
gagor to 
repay  on 
demand. 


Assign- 
ment of 
premises 


(b)  See  note  (a),  ante,  p.   4(54,  as  to  the  provisions  of    tlie  Con- 
veyancing and  Law  of  Property  Act,  1881. 

(c)  See,  as  to  registration,  the  Bills  of  Sale  Act,  1878,  41  &  4 
Vict.  c.  31,  8.  4. 
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mortgagor  to  or  in  the  premises  or  in  anywise  under  or  mortoagr 
by  virtue  of  the  said  agreement :  To  hold  the  same  unto  °^  build- 
the  mortgagee,  his  executors,  administrators  and  assigns  ^"^^^jiknt.^*^' 
absolutely  :  PaoviDED  always  that  the  mortgagor  shall ,  ^    # 
at  his  omi  expense  have  a  reassignment  of  the  said       Form.) 

premises  if  he  shall  upon  demand  pay  to  the  mortgagee ^ 

the  said  sum  of  £ with  interest  as  aforesaid  :.  And  ^^^^^  ^^^ 

the  mortgagor  doth  hereby  for  himself,  his  heirs,  exe-  Jion"^^" 
cutors  and  administrators,  covenant  with  the  mortgagee,  ^  ^       , 
his  executors,  administrators,  and  assigns,  that  the  said  by  mort- 

agreement  (d)  of  the day  of ,  is  now  valid  and  g&gor  for 

subsisting,  and  that  the  rents  and  covenants  therein  *it^e ; 
reserved  and  contained  have  been  paid  and  performed —for  right 
up  to  the  date  hereof :  And  that  he  the  said  mortgagor  ^  ^^^&^ » 
now  hath  power  to  assign  the  before-mentioned  premises  —for  quiet 
in  manner    aforesaid :   And   that    the  same   shall  be  ^nJosT^ent, 
quietly  held  and  enjoyed  accordingly  free    from  any  incum. 
incumbrances  whatsoever.     And  that  the  same  premises  brances ; 
shall  be  further  assured  unto  the  mortgagee,  his  executors,  _for 
administrators,  and  assigns,  as  shall  be  reasonably  re-  further 
quired  :  And  further  that  he  the  mortgagor  will  forthwith  assurance ; 
and  continuously  proceed  with  and  complete  the  erection  —to  com- 
of  the  said  five  houses,  and  otherwise  do,  perform,  and  P^®*®    . 
observe,  all  the  covenants,  provisoes  and  conditions  con-  a^^^X"^ 
tained  in  the  said  agreement,  And  that  in  default  thereof  ance  with 
(of  which  default  or  alleged  default  the  decision  of  the  agreement  ; 
surveyor  for  the  time  being  of  the  said  llessor'],  or  the  —that 
surveyor  for  the  time  being  of  the  said  mortgagee,  shall  mortgagee 
be  final  and  conclusive),  or  in  default  of  payment  of^'Y®^,^"* 
principal  and  interest  on  demand  as  aforesaid,  it  shall  be  ^^  ^^ ' 
lawful  for  the  mortgagee  thereupon  or  at  any  time  there-  default ; 
after  to  enter  into  and  upon  the  said  piece  of  land,  and  to 
take  possession  of  the  whole  or  any  part  of  the  premises 
hereby  assigned  or  expressed  so  to  be,  and  to  complete 
the  said  houses,  and  to  carry  out  the  said  agreement,  and 
take  a  lease  or  leases  thereof,  or  at  his  option  to  sell  the 
premises  hereby  assigned  or  expressed  so  to  be  or  any 
part  thereof  as  he  shall  think  fit,  or  otherwise  deal  with 
the  said  premises  in  any  manner  which  he  the  mortgagee 
may  deem  best  for  his  own  protection,  and  to  apply  the 
proceeds  thereof  in  the  usual  manner  where  a  mortgagee 


{d)  See  note  (e),  ante,  p.  470,  as  to  the  provisions  of  the  new  Act 
with  respect  to  covenants  for  title. 
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gagor. 


^ 


MOBTOAOK  sells  in  pursuance  of  a  power  of  sale  (e).    [Insert  covenant     { 
Of  BUILD-  to  insure,  if  necessary,  see  p.  471]:  And  further  that  he 
iMo  AOEEB-  ^j^g  mortgagor  will,  when  and  so  soon  as  a  lease  can  be 
(Sh^f^      obtained  in  accordance  with  the  said  agreement,  procure 

Fonn.)  from  the  said [lessor'},  at  his  own  costs  and  expense, 

— a  separate  lease  of  each  of  the  said  houses  to  be  granted 

cure  leases  ^8  ^^^  mortgagee  may  direct  either  to  the  mortgagor  or 

tomort-      to  the  mortgagee,  and  if  such  lease  shall  be  granted 

gageeorto  to    the   mortgagor   then  that    he  the   mortgagor  will 

**  rtM      forthwith  make  and  execute  to  the  mortgagee  a  valid 

^tlSsame.  ^^^  effectual  mortgage  of  the  premises  contained  in  such 

lease,  either  by  way  of  assignment  or  under-lease,  in 

order  to  secure  such  part  of  the  money  then  owing  upon 

this  secm'ity  to  the  mortgagee  as  he  the  mortgagee  may 

desire  to  apportion  to  the  premises  contained  in  such 

lease,  with   interest  thereon  after  the  rate   aforesaid: 

And  a  power  of  sale  (/),  and  all  such  other  powers  and 

provisions  shall  be  contained  in  the  said  mortgage  as 

shall  be  required  by  the  mortgagee  :  And  it  is  hebeby 

Expenses,     LASTLY  AGREED  AND  DECLARED  that  all  the  COSts,  charges, 

Ac.,  of  and  expenses,  as  between  solicitor  and  client,  of  the 
these  pre-  mortga2:ee  of  and  incidental  to  these  presents  and  any- 
Other  acta  ^^ing  herein  contained,  or  any  act,  matter  or  thing,  to 
made         be  done  by  him  in  pui-suance  of  the  provisions  of  the 

necessary    said  agreement  of  the  day  of ,  or  of  these 

h*  ^  rt!.™^  presents,  or  in  relation  thereto  respectively,  shall  be  borne 
J^^        and  paid  on  demand  by  the  mortgagor,  and  until  pay- 
ment shall  be,  and  they  are  hereby  made,  a  charge  upon 
the  premises  hereinbefore  assigned  or  expressed  so  to  be. 
In  witness,  &c. 

(f)  See  note   (/),  ante  p.  473,  as  to  the  provisions  of  the  Con- 
Tejancing,  dec.  Act,  1881. 
(/)  See  note(/),  p.  473. 
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XXXVII. 

FORMS  OF  MORTGAGES  &c.  under  the  Conveyancing  forms  of 
and  Law  of  Property  Act,   1881,  44    A  45    Vkt.  ^^oktoaqbs 

^•41  («)•  44T45 

VICT.  0.  41. 

Statutory  Mortgage.  " 

A. 

Deed  of  Statutory  Mortgage. 

THIS  INDENTURE,  made  by  way  of  statutory  mortgage 

the day  of ,  1882,  Between  A.,  of,  &c.,  of  the 

one  part,  and  M.,of,  &c.,of  the  other  part,  WITNESSETH 

that  in  consideration  of  the  sum  of  £ now  paid  to 

A.  by  M.,  of  which  sum  A.  hereby  acknowledges  the 
receipt,  A.  as  mortgagor  and  as  beneficial  owner  hereby 
conveys  to  M.  All  that,  c&c,  To  hold  to  and  to  the  use  of 

M.  in  fee  simple  for  securing  payment  on  the day 

of  ,  1883,  of  the  principal  sum  of  £ as  the 

mortgage  money  with  interest  thereon  at  the  rate  of 
\_four'\  per  centum  per  annum. 
In  witness,  &c. 

*^*  Variations  in  this  and  subflequent  forms  to  be  made,  if  required, 
for  leasehold  land,  or  other  matter. 


B. 

Deed  of  Statutory  Transfer ,  Mortgagor  not  joining, 

THIS  INDENTURE,  made  byway  of  statutory  transfer 

of  mortgage  the day  of ,  1883,  Between  M.,  of, 

&c.,  of  the  one  part,  and  T.,  of,  &c.,  of  the  other  part, 
supplemental  to  an  indenture  made  by  way  of  statutory 

mortgage,  dated  the day  of ,  1882,  and  made 

between,  &c.,  WITNESSETH,  that  in  consideration  of  the 

sum  of  £ now  paid  to  M.  by  T.  being  the  aggregate 

amount  of  £ mortgage  money  and  £ interest 

due  in  respect  of  the  said  mortgage,  of  which  sum  M. 

(a)  These  forms  are  contained  in  the  third  and  fourth  Schedules  to 
the  Act,  and  maj  be  useful  in  simple  cases. 

This  Act  commences  from  and  after  the  31st  December,  1881. 
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FORMS  OP  herel^  acknowledges  the  receipt,  M.  as  mortgagee  hereby 
MORTQAQBa  convevs  and  transfers  to  T.  the  benefit  of  the  said  mort- 

VICT.  c.  41.       In  WITNESS,  &C. 

c. 

Deed  of  statutory  Transfer,  a  Covenantor  jaimng, 

THIS  INDENTURE,  made  by  way  of  statutory  transfer 

of  mortgage  the day  of ,  1883,  Between  A., 

of,  &c.,  of  the  first  part,  B.,  of,  &c.,  of  the  second  part, 
and  C,  of,  &c.,  of  the  third  part,  supplemental  to  an 
indenture  made  by  way  of  statutory  mortgage  dated  the 
day  of ,  1882,  and  made  between,  &c.,  WIT- 
NESSETH, that  in  consideration  of  the  sum  of  £ 


now  paid  to  A.  by  C,  being  the  mortgage  money  due  in 
respect  of  the  said  mortgage,  no  interest  being  now  due 
and  payable  thereon,  of  which  sum  A.  hereby  acknow- 
ledges the  receipt,  A.  as  mortgagee  with  the  concurrence 
ofB.,  who  joins  herein  as  covenantor,  hereby  conveys 
and  transfers  to  C.  the  benefit  of  the  said  mortgage. 
In  witness,  &c. 

D. 

Statutory  Transfer  and  Statutory  Mortgage  conihm^d, 

THIS  INDENTURE,  made  by  way  of  statutory  transfer 

of  mortgage  and  statutory  mortgage  the day  of , 

1883,  Between  A.,  of,  &c.,  of  the  first  part,  B.,  of,  &c., 
of  the  second  part,  and  C,  of,  &c.,  of  the  third  part, 
supplemental  to  an  indenture  made  by  way  of  statutory 

mortgage,  dated  the day  of ,  1882,  and  made 

between,  &c.    Whereas  the  principal  sura  of  £ 

only  remains  due  in  respect  of  the  said  mortgage  as  the 
mortgage  money,  and  no  interest  is  now  due  and  payable 
thereon  :  And  whereas  B.  is  seised  in  fee  simple  of  the 
land  comprised  in  the  said  mortgajje  subject  to  that 
mortgage:  NOW  THIS  INDENTURE  WITNESSETH, 

that  in  consideration  of  the  sum  of  £ now  paid  to  A. 

by  C,  of  which  sum  A.  hereby  acknowledges  tne  receipt 
and  B.  hereby  acknowledges  the  payment  and  receipt  as 
aforesaid,*  A.  as  mortgagee  hereby  conveys  and  transfers 
to  C.  the  benefit  of  the  said  mortgage.  AND  THIS 
INDENTURE  ALSO  WITNESSETH,  that  for  the  same 
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consideration  A.  as  mortgagee  and  according  to  his  '©bus  of 
estate  and  by  direction  of  B.  hereby  conveys,  and  B.,  as  "^™k^*^ 
beneficial  owner  hereby  conveys  and  confirms  to  0.  all     44  &  45 
that,  &Cm  To  hold  to  and  to  the  use  of  C.  in  fee  simple  tict.  c.  41. 

for  secnring  payment  on  the day  of ^  1882,  off 

the  sum  of  £ ,  as  the  mortgage  money  with  interest 

thereon  at  the  rate  of  \_four'\  per  centum  per  annum. 

Ih  witness,  &C. 

[Or,  in  case  of  further  advance,  after  aforesaid  rtM 
insert  and  also  in  consideration  of  the  further  sum  of 

£ now  paid  by  C.  to  B.,  of  which  sum  B.  hereby 

acknowledges  the  receipt,  and  after  of  at  f  insert  the 
sums  of  £ and  £ ,  making  together.] 

•^*  Variations  to  b2  mils,  ai  roiuired,  in  cas3  of  tbe  deed  being 
made  by  indorsement,  or  in  respect  of  any^ther  tbing. 

E. 

Deed  of  Statutory  Re-conveyance  of  Mortgage. 

THIS  INDENTURE,  made  by  way  of  statutory  re- 
conyeyance  of  mortgage  the day  of ,  1884,  Be- 
tween C,  of,  &c.,  of  the  one  part,  and  B.,  of,  &c.,  of  the 
other  part,  supplemental  to  an  indenture  made  by  way  of 

statutory  transfer  of  mortgage  dated  the day  of , 

1883,  and  made  between,  &c.,  WITNESSETH  that  in 
consideration  of  all  principal  money  and  interest  due 
nnder  that  indenture  having  been  paid,  of  which  princi- 
pal and  interest  C.  hereby  acknowledges  the  receipt,  C. 
as  mortgagee  hereby  conveys  to  B.  all  the  lands  and 
hereditaments  now  vested  in  C.  under  the  said  Inden- 
ture, To  hold  to  and  to  the  use  of  B.  in  fee  simple  dis- 
charged from  all  principal  money  and  interest  secured  by 
and  from  all  claims  and  demands  under  the  said  Indenture. 
Ik  witness,  &c. 


♦  • 


Variations  as  noted  above. 


F. 

Short  Form  of  Mortgage  under  tite  above  Act. 

THIS  INDENTURE  OF  MORTCrAGE,  made  the 

day  of ,  1882,  Between'  A.,  of,  &c.,  of  the  one  part. 
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FORM  OP  and  B.,  of,  &c.,  and  C,  of,  Ac,  of  the  other  part, 

'"''v^t.T  WITNESSETH ,  that  in  consideration  of  the  snm  of  £ 

44  &  45    p^id  to  A.  by  B.  and  G.  out  of  money  belonging  to  them 

vici.  c.  41.  on  a  joint  account,  of  which  sum  A.  hereby  acknowledges 

the  receipt,  A.  hereby  covenants  with  B.  and  0.  to  pay  to 

them  on  the day  of ,  1 882,  the  sum  of  £ ,  with 

interest  thereon  in  the  meantime  at  the  rate  of  [Jdur'] 
per  centum  per  annum,  and  also  as  long  after  that  day  as 
any  principal  money  remains  due  under  this  mortgage 
to  pay  to  B.  and  C.  interest  thereon  at  the  same  rate  by 

equal  half-yearly  payments,  on  the day  of and 

the day  of  ,    AND    THIS  INDENTTJBE 

ALSO  WITNESSETH,  that  for  the  same  consideration 
A.,  as  beneficial  owner,  hereby  conveys  to  B.  and  C.  All 
that,  &c.  To  hold  to  and  to  the  use  of  B.  and  C  in  fee 
simple  subject  to  the  proviso  for  redemption  followia;; 
(namely)  that  if  A.,  or  any  person  claiming  under  him, 

shall  on  the day  of ,  1882,  pay  to  B.  and  0.  the 

sum  of  £ and  interest  thereon  at  the  rate  aforesaid, 

then  B.  and  C,  or  the  persons  claiming  under  them,  will 
at  the  request  and  cost  of  A.,  or  the  persons  claiming 
under  him,  re-convey  the  premises  to  A.,  or  the  persons 
claiming  under  him,  And  A.  hereby  covenants  with  B. 
as  follows  [here  add  covenant  as  to  fire  insurance  or  other 
special  covenant  required]. 
In  witness,  &c.  ' 

G. 

Further  Charge. 

THIS  INDENTURE,  made  the day  of ,  Be- 
tween [the  same  2Jarties  as  the  forgoing  mortgage']^  and 

supplemental  to  an  indenture  of  mortgage  dated  the 

day  of ,  18 — ,  and  made  between  the  same  parties 

for  securing  the  sum  of  £ ,  and  interest  at  [foitr]  per 

centum  per  annum  on  property  at,  &c.,  WITNESSETH, 

that  in  consideration  of  the  further  sum  of  £ paid 

to  A.  by  B.  and  C.  out  of  money  belonging  to  them  on  a 
joint  account  [aM  receipt  and  covenant  as  in  the/oregoifig 
mortgage],  and  further  that  all  the  property  comprised  in 
the  before-mentioned  indenture  of  mortgage  shall  stand 
charged  with  the  payment  to  B.  and  C.  of  the  sum  of 
£ and  the  interest  thereon  herein-before  covenanted 
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to  be  paid  as  well  as  the  sum  of  £- 
secured  by  the  same  indenture. 
In  witness,  &c. 


•,  and  interest  »oriib  of 

M0RT0A0B8 
UNDB& 

44  ft  45 

VICT.  0.  41. 


XXXVIII. 

POWER  TO  GRANT  BUILDING  LEASES  {a). 

IT  IS  HEREBY  AGREED  AND  DECLARED  that 

it  shall  be  lawful  for ,  from  time  to  time,  by  any 

deed  or  deeds,  to  limit  or  appoint  by  way  of  demise  or 
lease  all  or  any  part  or  parts  of  the  same  premises,  for  any 
term  or  number  of  years  not  exceeding  ninety-nine  years, 
to  take  effect  in  possession,  and  not  in  reversion  or  by 
way  of  future  interest,  to  any  person  or  persons  whom- 
soever who  shall  be  willing  to  improve  the  same  by 
erecting  and  building  any  new  house  or  houses,  or 
building  or  buildings ;  or  by  rebuilding,  repairing,  en- 
larging, or  improving,  any  house  or  oflier  building  or 
buildings  then  standing  thereon ;  or  by  annexing  any  of 
the  lands  to  be  comprised  in  any  such  limitation  or  ap- 
pointment or  limitations  or  appointments  for  yards, 
gardens,  or  other  conveniences,  to  houses  or  buildings 
erected  and  built,  or  to  be  erected  and  built,  irom  time 
to  time  on  the  said  lands,  or  any  part  thereof,  or  on  any 
adjoijiing  lands,  or  by  any  other  means ;  and  with  or 
without  liberty  for  the  appointee  or  appointees  to  take 
down  all  or  any  part  or  parts  of  the  building  or  buildings 
standing  on  the  land,  and  to  apply  and  dispose  of  the 
materials  thereof  to  such  uses  and  purposes  as  shall  be 

(a)  See  chap.  V.,  as  to  bailding  leaaes  under  powers.  This  power  is 
partly  framed  apon  a  form  in  Piatt,  p.  636.  The  form  is  adapted 
to  a  large  building  estate,  and,  although  of  nnnsaal  length,  it  is 
inserted  in  this  way  since  it  can  be  modified  as  the  case  may  require  ; 
and  the  precedent  will  be  found  useful  in  framing  building  leases 
osder  powers. 

With  slight  alteration  this  form  can  be  adapted  to  a  power  to  appoint 
in  fee  for  building. 

See  also  powers  to  grant  buUding  leases  Davidson,  Vol.  TV.,  p.  90 ; 
and  Vol.  III.,  pp.  1006,  note,  1007,  note ;  and  see  the  elaborate 
power  to  grant  buUding  leases  adapted  to  town  property.  Vol  III., 
p.  1080,  and  the  more  compendious  form  for  the  like  object,  ibid,  p. 
1090,  note.  See  also  the  form  of  an  order  under  the  Settled  Estates 
Acty  giving  power  to  grant  building  leases,  YoL  III.,  p.  1097,  note. 


POWER  TO 
GRAKT 

BUILDIirO 
LBA8ES. 

Power  to 
lease  for 
99  years 
for  build^ 
ing  pur- 
poses; 


—with 
liberty  to 
lessee  to 
take  down 
buildings; 

— and  dis- 
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p<ywBR  TO  agreed  on  :  And  also  to  set  out,  construct  and  allot,  at 

oRAiTT     the  expense  of  mj  general  estate,  or  to  authorize  any 

Teaww.^  appointee  or  appointees  to  set  out,  construct  uid  allot, 

r^  upon  any  part  or  parts  of  the  said  lands,  any  streets, 

po««>/       squares,  houses,  buildings,  roads,   ways,   ayenues,  pas- 
matenalB;  ggg^g^  sewers,  drains,  yards,  gardens,  pleasure-grounds, 
lands*] ^^*    shrubberies,  or  otherwise,  for  the  use  and  convenience  of 
streetB,^'^     the  respective  lessees,  tenants,  or  occupiers,  of  the  pre- 
face. ;  mises,  or  for  the  general  improvement  of  the  premises,  in 
any  manner,  at  any  time,  and  upon  any  terms  which  the 
person  or  persons  for  the  time  being  exercising  this 
present  power  shall  in  their  or  his  absolute  discretion 
—to  make  think  proper  ;  and  also  with  or  without  liberty  for  the 
arches,        appointee  or  appointees  to  dig  and  make,  in  or  under  any 
&c^™'d         ^^®  ^*^^  which  may  be  set  out  and  allotted  for  eftreeti, 
land  de-      Squares,  houses,  buildings,  roads,  ways,  avenues,  or  passages, 
mised  ;       as  aforesaid,  or  any  adjoining  lands,  arches,  cellars,  or  other 
easements,  to  any  present  or  future  houses  or  bnildings  ; 
—to  dig      and  also  with  or  without  liberty  for  the  appointee  or  ap- 
and  carry    pointecB  to  dig,  take,  and  carry  away,  in,  out  of^  and 
away          from,  the  said  lands,  such  earth,  clay,  sand,   loam,  or 
^rth^.  •  gravel,  as  it  shall  be  necessary  or  convenient  to  remove 
—make    '  ^^^  effecting  any  of  the  purposes  aforesaid  ;  and  also  to 
bricks,  &c. ;  dig  and  excavate  any  earth,  clay,  or  sand,  out  of  any 
convenient  part  of  the  premises,  and  to  manufacture  the 
same  into  bricks  or  tiles,  to  be  used  in  such  new  build- 
—and        ings,  repairs,  or  improvements,  as  aforesaid  ;  and  also 
other  liber-  ^jth  or  without  any  other  liberties,  privileges,  benefits^ 
lies,  &c.     Qj.  advantages,  which  to  the  person  or  persons  for  the 
time  being  exercising  this  present  power  shall  seem 
Best  rent    reasonable  ;  so  as  there  be  reserved  in  every  such  limita- 
to  be  pay-   |j|qjj  q^  appointment  byway  of  demise  or  lease  (except  in 
wherr*^^*  those  cases  in  which  a  peppercorn  rent  may  be  reserved, 
peppercorn  according  to  the  provisions  hereinafter  contained,)  the 
reserved,     best  yearly  rent  or  rents,  to  be  payable  half-yearly  or 
oftcner  during  the  continuance  of  the  term  or  estate,  or 
terms  or  estates,  to  be  created  thereby,  and  to  be  incident 
to  the  immediate  reversion  of  the  hereditaments,  or  share 
or  shares,  so  to  be  limited  or  appointed  by  way  of  denuse 
or  lease,  that  can  be  reasonably  had  or  gotten  for  the 
Commence-  same,  and  to  commence  either  from  the  date  of  every 
mentof      g^^}^  limitation  or  appointment  by  way  of  demise  or 
^^^^'         lease,  or  at  the  end  or  within  the  term  of  five  years,  to  be 
computed  from  the  date  of  every  such  limitation  or  ap^ 
pointment  by  way  of  demise  or  lease,  or  by  progressiTe 
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proportions  at  any  time  or  times  within  the  said  five  power  to 

years  ;  and  so  as  every  such  limitation  or  appointment  ^^^ 

by  way  of  demise  or  lease  be  made  without  taking  any  j^^^^^ 
fine,  premium,  or  foregift,  or  anything  in  the  nature  of 


a  fine,  premium,  or  foregift  for  the  making  thereof ;  and  ^^^«".  ^^ 
so  as  in  every  such  limitation  or  appointment   made  n™"2|J"^ 
for  the  purpose  of  having  buildings  erected  or  of  having  taken. 
the  buildings  then  standing  thereon  rebuilt,  enlarged,  or  Coygnant 
improved,  there  shall  be  contained  a  covenant  on  the  part  to  build 
of  the  appointee  or  appointees  to  build  and  finish  the  and  repair 
houses  and  buildings  which  may  be  agreed  to  be  erected  *®  ^^?- 
and  built  on  the  premises,  and  within  the  time  to  be  b^^jn^ 
specified  for  that  purpose,  and  to  keep  in  repair  during  leases.  ** 
the  term  such  houses  and  buildings,  and  the  houses  and 
buildings  so  rebuilt,  enlarged  or  improved.     [Insert  here 
directians  that  leases  are  to  contain  covenants  to  pay  rent  (ex- 
cept peppercorn  rent)  and  taxes,  &c, ;  to  insure ;  to  lay  out 
insitrance  monies  in  rebuilding,  Ac. ;  to  leave  in  repair  at 
end  of  term ;  to  give  notice  of  assignment ;  and  power  to 
reversioner  to  enter  and  inspect  condition  of  premises ;  and 
power  to  re-enter  on  non-payment  of  rent,  Jtc,  provision 
Jor  counterpart,  and  other  necessary  conditions.'}     Pro- 
vided ALWATs,^and  it  is  hereby  also  agreed  and  declared, 
that,  &c,  [^Insert  provision  that  memorandum  indorsed  Memoran- 
cn  lease  of  execution  of  counterpart  is  to   he  evidence,"]  dum  in- 
PnoviDED  ALWAYS,  and  it  is  hereby  further  agreed  and  horsed  on 
declared,  that  it  shall  be  lawful  for  the  persons  or  person  gx^^ution 
for  the  time  being  entitled  to  make  limitations  or  ap-  of  counter. 
pointments  by  way  of  building  or  other  leases,  under  the  part  to  be 
powers  for  those  purposes  hereinbefore  contained,  if  he  cadence. 
or  they  shall  think  it  advisable  so  to  do,  prior  to  the  ^owet  to 
making  of  any  such  limitation  or  appointment,  to  enter  i®^*".*^. 

.    .        ®  "^      .  .       .      •  'J.'  !_•  1.   I-  enter  into 

into  any  contract  or  contracts  m  writing,  which  he  or  preyious 
they  may  think  fit,  with  the  person  or  persons  to  whom,  contract ; 
«nd  to  whose  executors,  administrators,  and  assigns,  the 
hereditaments  to  be  comprised  in  any  such  limitation  or 
«()pomtment  are  intended  to  be  limited  or  appointed,  for 
makmg  (pursuant  to  and  upon  the  terms  of  the  said 
powers  respectively,  so  far  as  the  same  may  be  applicable 
and  the  case  will  admit  of,)  a  limitation  or  appoint- 
ment, or  limitations  or  appointments,  by  way  of  demise 
or  lease,  or  demises  or  leases,  of  all  or  any  part  or 
fyarts  of  the  hereditaments  to  which  such  contract  or 
contracts  Inay  ext^id ;    and  to   agree,   when  and  as  -.and  to 
my  land  or  buildings,  or  undivided  shares,  agreed  to  be  agree  to 

T   2 
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POWER  TO  let,  or  any  part  or  parts  thereof  r^)ectivelj,  shall  be  I 
ORAKT     \yxiilt  upon,   rebuilt,  or  repaired,  laid  out,  formed,  or 
^"^8^   improved,  in  the  manner  and  to  the  extent  to  be  stipu-   1 
lated  in  any  such  contract  or  contracts,  by  one  or  more 


grant  lease  deed  or  deeds,  to  limit  or  appoint,  by  way  of  demise  or 
when  land  jgjjgg^  ^he  hereditaments  mentioned  in  such  contract  or 
upon ,  ^»Qjj|jj.gg|.g^  g^jjd  the  buildings  thereon,  or  any  of  them,  or 
any  part  or  parts  thereof,  to  the  person  or  persons  con- 
tracting to  take  the  same,  or  his  or  their  executors, 
administrators,   or   assigns,   or  to  such    other  person 
or   persons    as    he    or    they    shall    nominate    or    ap- 
point in  that  behalf,  for  the  term  or  t^nns,  or  the 
remainder  of  the  term  or  terms,  to   be   specified  in 
such  contract  or  contracts,  for  a  repairing  or  building 
lease,    or  repairing  or  building  leases ;    and,  in  such 
parcels,  and  under  and  subject  to  such  portions  of  the 
yearly  rent  or  rents  to  be  specified  in  such  contract  or  . 
—and        contracts,  as  shall  be  thought  proper  ;  and  (if  the  same  I 
malte         shall  be  thought  advisable)  to  agree  that  the  full  rent 
8i)eciai       specified  in  any  such  contract  shall  be  reserved  in  the 

provisions    i^    ..    ..  •'  •    i.  .  !••..•  •    * 

respecting  limitation  or  appointment,  or  limitations  or  appoint- 
reservation  ments,  to  be  made  of  a  given  quantity,  to  be  specified  in 
and  pay-  such  contract,  of  the  hereditaments  thereby  agreed  to  be 
ment  of  limited  or  appointed,  and  that  the  residue  thereof  shall 
'^°  '  be  limited  or  appointed  at  the  yearly  rent  of  a  pepper- 
corn, either  before  or  after  the  full  rent  specified  in  such 
contract  shall  have  been  reserved  in  any  limitation  or  I 
appointment,  or  limitations  or  appointments  as  aforesaid, 
and  at  su?h  time  or  respective  times,  and  in  such  manner,  j 
as  may  be  thought  proper  ;  or,  if  no  given  quantity  for  ^ 
such  purpose  shall  be  specified  in  any  such  contract,  to 
agree  that  when  the  Hill  rent  agreed  to  be  reserved  shall 
have  been  reserved  in  the  limitation  or  appointment,  or  ' 
limitations  or  appointments,  made  of  a  competent  part  or 
competent  parts  of  the  hereditaments  thereby  agi^ed  to 
be  limited  or  appointed,  the  residue  thereof  shall  be 
limited  or  appointed  by  one  or  more  deed  or  deeds  at  the 
yearly  rent  of  a  peppercorn  ;  and,  in  case  of  linutations 
or  appointments  to  be  made  subject  to  the  yearly  rent  of 
a  peppercorn,  to  agree  to  make  the  same  either  before 
or  after  the  land  to  be  therein  comprised  shall  have  been 
built  upon,  laid  out,  or  improved  ;  and  to  agree  that  the 
yearly  rent  or  rents  agreed  to  be  reserved  in  any  such 
contract  may  be  made  to  commence  at  such  period  or 
periods  within  one  year  from  the  date  of  such  contract. 
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and  may  be  made  to  increase  periodically,  be^nning  power  to 

with  snch  portion  of  the  full  rent  thereby  agreed  to  be  ^^^t 

paid  as  shall  be  thought  advisable,  increasing  up  to  the  Ykasrs^ 
fall  rent  as  shall  be  found  convenient  or  be  thought 


proper^  and  as  in  such  contract  shall  be  expressed ;  but 
so,  nevertheless,  that  if  the  yearly  rent  to  be  reserved  in 
any  such  limitation  or  appointment  shall  bear  a  greater 
proportion  to  all  the  rent  in  the  contract  agreed  to  be 
reserved^  than  the  quantity  of  land  to  be  comprised  in 
such  limitation  or  appointment  shall  bear  to  all  the  land 
comprised  in  the  contract,  or  if  the  yearly  rent  to  be 
reserved  in  any  such  limitation  or  appointment  shall 
constitute  the  whole  of  the  rent  in  the  contract  agreed  to 
be  reserved,  then,  and  in  every  such  case  respectively,  the 
rent  to  be  reserved  in  any  such  limitation  or  appointment 
shall  not  exceed  one  fourth  part  of  the  clear  yearly 
rack-rent  value  of  the  hereditaments  to  be  comprised 
therein,  when  fit  for  habitation  and  use  ;  and  to  agree  —and  to 
that  when  and  as  any  limitation  or  appointment  shall  be  ^^^  t^*^ 
made  of  any  part  or  parts  of  the  hereditaments  com-  j^|^  ^j^l 
prised  in  anv  such  contract,  the  hereditaments  so  for  the  be  dis- 
time  being  limited  or  appointed  shall  be  discharged  from  charged 
such  contract ;  and  that  the  person  or  persons  with  whom  fro™  con- 
any  snch  contract  shall  be  entered  into  shall  remain  *^^* » 
liable,  in  respect  of  such  or  such  part  or  parts  of  the 
liereditaments  comprised  in  the  same  contract  as  shall 
not  for  the  time  being  be  limited  or  appointed,  to  the 

Eayment  of  such  portion  or  portions  of  the  rent  or  rents 
y  such  contract  agi*eed  to  be  paid  as  may  be  thought 
proper,  and  shall  in  such  contract  be  provided  for  :  And  —and  that 
Ai^O,  in  any  contract  for  a  building  or  ref>airing  lease,  to  intended 
agree  that  the  person  or  persons  with  whom  any  such  g^^^^j^*^ 
contract  shall  be  entered  into  may  exercise  and  enjoy  all  liberties 
or  any  of  the  liberties  which  are  authorized  to  be  granted  authorized 
to  lessees,  under  the  power  to  grant  building  and  repair-  to  be 
ing  leases  hereinbefore  contained  and  set  forth  :  Pro-  K"^"**^  ^ 
TIDED  ALWAYS,   and  it  is  hereby  further  agreed  and  Ji^H^  to 
declared,  that  in  every  such  contract  there  shall  be  be  inserted 
inserted  a  clause  or  condition  for  vacating  the  same,  or  in  contracts 
for  re-entry  upon  all  the  hereditaments  therein  comprised,  for  vacat- 
and  thereby  agreed  to  be  let  or  limited,  or  any  specific  J^^J*'^^^  ^^ 
part  thereof,  as  may  be  stipulated  in  such  contract,  if  not  bJilt  on ; 
built  upon,  laid  out,  formed,  or  improved,  in  the  manner 
and  to  the  extent  stipulated  in  such  contract,  within  a 
time  to  be  therein  appointed  ;  and  also  a  clause  or 
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povncR  TO  condition  that  tlie  person  or  persons  to  whom  any  such 

ORAKT     limitation  or  appointment,  or  limitations  or  appoint- 

Teas™  nients  as  aforesaid,  ought  to  be  made  pnrsnant  to  such 

contract,  shall  accept  the  same,  and  execute  a  coanter* 


—and  that  part  or  counterparts  thereof,   and  pay  the  reasonable 
iwsee  shall  charges  of  preparing  such  limitation  or  limitations,  ^d 
coanter-      Counterpart  or  counterparts  respectively,  within  a  time 
part,  &c.     to  be  thereby  appointed  ;  so  that,  in  default  thereof,  such 
contract  shall,   as  to  the  hereditaments  not  actually 
limited  or  appointed  by  virtue  of  the  same  contract,  be 
Contracta    void  ;  and  every  such  contract  shall  be  binding,  and 
to  ^    .      shall  be  carried  into  effect  by  a  limitation  or  appoint- 
effecTby'**^  meut,  or  limitations  or  appointments,  to  be  made  in 
leases,  &c.  pursuance  of  the  powers  of  making  limitations  or  appoint- 
ments, by  way  of  building  and  repairing  leases,  herein- 
before contained  ;  and  all  limitations  or  appointments 
for  carrying  into  performance  such  contract  or  contracts 
as  aforesaid,  shall  be  subject  to  such  covenants,  con- 
ditions, and  restrictions  as  are  hereinbefore  directed  to 
be  contained  in  limitations  or  appointments  by  way  of 
building  or  repairmg  leases,  hereinbefore  authorized  to 
Power  to     be  made,  so  far  as  the  same  shall  be  applicable  :  Pro- 
vaiyor       viDED  ALWAYS,  and  it  is  hereby  further  agreed  and 
contracts  •   declared,  that  it  shall  be  lawful  for  the  person  or  persons, 
—and  to '   *^''  ^^'    [Here  insert  a  power  to  vary  or  rescind  contracts, 
enter  into   ^^^  ^o  enter  into  new  contracts']  :  Provided  always,  and 
new  con-     it  is  hereby  further  agreed  and  declared,  that  every 
*^*<^^-        limitation  or  appointment  to  be  made  under  the  power 
Contract     to  make  limitations  or  appointments,  by  way  of  building 
not  to  form  q,.  repairing  leases    hereinbefore    contained,    shall    l^ 
e^ence  of  ^^^^^^^  ^^^  taken  to  be  duly  made,  although  the  same 
title.  may  have  been  preceded  by  a  contract,  and  such  contract 

may  not  in  all  respects  have  been  duly  observed  ;  and 
that,  after  any  such  limitation  or  appointment  by  way  of 
building  or  repairing  lease  shall  have  been  made,  the 
contract  for  such  limitation  or  appointment  by  way  of 
building  or  repairing  lease  shall  not  form  any  part  of 
the  evidence  of  the  title  at  law  or  in  equity  to  such 
lease  under  such  limitation  or  appointment  as  aforesaid. 
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XXXIX. 

PROFESSIONAL  PRACTICE  AND  CHARGES  OF 

ARCHITECTS. 

Schedule  sanctioned  by  the  Royal  Institute  of  British  archi- 
Architect^,  and  Confirmed  at  a  General  Conference  of  ^  Jf^J^^^ 
Architects  of  the  United  Kingdomy  1*872. 


CHARaES. 


1.  The  usual  remuneration  for  an  architect's  services,  The  usual 
except  as  hereinafter  mentioned,  is  a  commission  of  6  remunera- 
per  cent,  on  the  total  cost  of  the  works  executed  from  ^^"^  ^^  ** 
Lis  designs ;   besides  which  all    travelling  and  other  commis^^oa 
incidental  expenses  incurred  by  the  architect  are  paid  by  besides 
the  employer,  who  may  be  also  charged  for  time  occupied  expenses  j 
in  traveUing  if  the  work  be  executed  at  a  considerable  or 
inconvenient  distance,  or  if  more  than  ordinary  personal 
attendance  is  required. 

2.  But  for  all  works  in  which  the  expenditure  is —except 
mainly  for  skilled  labour  and  not  materials,  e,g,j   in  for  decora- 
designs  for  the  fittings  and  furniture  of  buildings,  for  *^^®  ^^^^• 
their  decoration    with   painting    or    mosaic,  for  their 
sculpture,  for  stained  glass,  and  other  like  works,  the 
architect's  charge  is  not  made  by  way  of  commission  on  B^petition 
the  cost,  but  should  be  regulated  by  special  circum-  in  gome 
stances  and  conditions.  cases  justi- 

3.  Whek  several  similar  but  distinct  buildings  are  ^^ » ^^wer 
erected  at  the  same  time  from  a  single  specification  and  ^^^Ix 
one  set  of  drawings  and  under  one  contract,  the  com-  small  out- 
mission  of  5  per  cent,  should  be  charged  on  the  cost  of  lay  a  higher 
one  such  building,  and  a  modified  arrangement  should  be  ^^  ^^  P^r- 
made  in  respect  of  the  others.  Cwnmfs- 

4.  Ii^  works  of  small  value,   say  £500  in  amount,  sion  S^to 
5  per  cent,  is  not  remunerative,  and  the  charge  should  be  be  reck- 
by  time,  or  by  an  ascending  scale  reaching  10  per  cent.  ^^^  ^  ^f 
for  works  under  £100.  material 

5.  The  commission  is  reckoned  upon  the  total  cost  of  ^nd  T^ 
the  works,  valued  as  if  executed  by  a  builder,  and  of  new  builder  em- 
materials.    Two  and  a  half  per  cent,  is  charged  upon  ployed, 
any  works  originally  included  in  the  contract,  but  sub-  <^*^*^8®^^^l® 
Bcquently  omitted  m  execution.  ^uted,  and 

This  is  exclusive  of  the  charge  for  measuring  extras  2i  per 
and  omissions.  cent,  on  all 

6.  The  ai-chitect  is  entitled  during  the  progress  of  the  ^^^^^^^ 

An  archi- 
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▲KCHi-  buildinp:  to  payment  on  account  at  the  rate  of  5  per  cent. 
"<^*8  on  the  instalments  paid  to  the  builder,  or  otherwise  to 
CHAB0B8.   jj^jj^  ^jjg  commission  on  the  signing  of  the  contract,  or 


tect  always  the  commencement  of  the  works,  and  the  remainder  bv 
entitled  to  instalments  as  above. 

^^"u*^t      ^^-B-— The  terms  of  papient  adopted  by  Her  Majesty's 
on  acooan  Office  of  Works  and  Public  Buildings  may  also  be 

taken  as  an  equitable  method  of  payment  on  ac- 
count, viz.  :-^ 

One-third  part  of  the  commission  shall  be  paid  to 
the  architect  immediately  after  the  signing  of 
the  contract ; 
One-third  part  shall  be  paid  to  the  architect  as 
soon  as  one-half  of  the  contract  sum  has  been 
paid  to  the  builder ; 
And  the  remaining  one-third  part  shall  be  paid  to 
the  architect  after  the  final  payment   to  the 
builder. 
Charge  for      7.  The  above  charges  do  not  cover  professional  services 
special        jn  connection  with  negociations  for  site,  in  surveying  it 
services ;     ^^^  taking  levels,  in  making  surveys  and  plans  of  build- 
ings to  be  altered,  in  arrangements  respecting  party 
walls  or    right  of  lights,  nor  services    incidental    to 
arrangements  consequent  upon  the  failure  of  builders 
whilst  carrying  out  work,  or  in  cases  of  subsequent 
litigation ;   but  all   such  services  are  charged  for  in 
^^     addition. 

alterations  ^*  ^^  ^^®  employer,  after  having  agreed  to  a  design, 
of  plan  by  and  had  the  contract  drawings  prepared,  should  have 
lime.  material  alterations  made,  whether  before  or  after  the 

Charge  fw-  contract  is  prepared,  an  extra  charge  should  be  made, 
spedfica^  unless  such  alterations  are  rendered  necessary  by  an 
tion  only  Unreasonable  excess  in  the  builder's  tender  beyond  the 
half  the      architect's  approximate  estimate.  ' 

^™™i!dd  ^'  ^^  ^^®  architect  should  have  drawn  out  the  ap- 
ing°one- '  P^oved  design  complete,  with  plans,  elevations,  sections 
half  per  and  specification,  the  charge  is  half  the  commission  upon 
cent,  if  the  estimated  cost.  If  he  should,  in  addition,  have 
tenders  procurcd  tenders  in  accordance  with  the  instruction  of 
tained.  "^^  employer,  the  charge  is  one-half  per  cent,  extra. 
Alterations  10.  FoE  works  in  the  alteration  of  premises,  a  special 
to  pre-  charge  may  be  made  on  account  of  the  special  difficulties 
mises  may  ^^^  trouble  generally  involved. 

at  higher  ^^'  "^^^  following  are  the  professional  services  in- 
rate.  cluded  in  the  ordinary  charge  of  5  per  cent. : — 

The  com- 
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The  requisite  preliminarj  sketches,  drawings  and  abohi- 
specifications  sufficient  for  an  estimate  and  ^^t'» 
contract  ^°^'^^'^"- 

Detailed  drawings  and  instructions  for  execution.  miBsion 
One  set  of  tracings  and  duplicate  specification.        covers 
General  superintendence   of  works  (exclusive    of  ^^®*^^®^ 

clerk  of  the  works).  detaiL 

Examining  and  passing  the  accounts,  exclusive  of  one  set 
measuring  and  making  out  extras  and  omissions,  tracings, 

1 2.  No  additional  remuneration  is  due  for  making  an  ^^  dupii- 
approximate  estimate,  such  as  may  be  obtained,  for^^j^^^*' 
instance,  by  cubing  out  the  contents.      If  a  detailed  instruc- 
estimate  be  required  by  the  employer,  an  additional  per-  tions, 
centage  charge  may  be  made.  superin- 

1 3.  The  charge  per  day  made  by  architects  depends  ^amiJi^g 
upon  their  professional  position,  the  minimum  charge  accounts ; 
being  three  guineas  per  day.  — aUo  ap- 

14.  The  above  pajments  alluded  to  in  tiiis  document  pi'oxunate 
are  to  be  made  by  the  employer  to  the  architect,  who  is  Tue"usi^i 
not  to  receive  commission  or  payment  of  any  kind  from  charge  per 
the    bailder,   or  any  tradesman,  in  respect  of  works  day. 
executed  under  the  architect's  direction.  -All  pay- 

1 5.  When  an  architect  supplies  builders  with  quan-  ™®?*!  *^ 
tities,  on  which  to  form  tenders  for  executing  his  designs,  to  be  from 
he  should  do  so  with  the  concurrence  of  his  employer,  employer. 
and  it  is  desirable,  when  practicable,  that  the  architect  Quantities. 
shonid  be  paid  by  him  rather  than  by  the  builder,  the 

cost  of  such  extra  labour  not  being  included  in  the  com- 
mission of  5  per  cent. 

1 6.  In  respect  of  the  ownership  of  drawings  and  speci-  Ow-nership 
fications,  it  has  hitherto  been  the  general  custom  for  the  .  ^^^^'' 
architect  to  be  paid  for  their  use  only,  those  documents  ^°^' 
remaining  his  property. 

N.B. — In  case  of  sketches  for  works  abandoned, 
this  custom  is  recognized  by  Her  Majesty's  OflSce 
of  Works  and  Public  Buildings.  No  authori- 
tative decision  in  the  courts  of  law,  has,  however, 
as  yet  been  given  on  the  subject :  it  is  therefore 
desirable,  for  the  present  at  least,  that  the 
architect  should  have  a  distinct  understanding 
with  his  employer  on  this  point. 

17.  The  charge  for  taking  a  plan  of  an  estate,  laying  Estcites. 
it  ont,  and  arranging  for  building  upon  it,  should  be 
reflated  by  the  time,  skill  and  trouble  involved. 

18.  For  actually  letting  the  several  plots  (in  ordinary 

y  3 
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ABOHi-  cases)  a  sam  not  exceeding  a  whole  year's  ground  rent 
trct'8  jjjuy  \yQ  charged. 
CHARQE8.  j^  Yo^  inspecting  the  buildings  during  their  progre^ 
(so  far  as  may  be  necessary  to  ensure  the  conditions 
being  fulfilled)  and  finally  certifying  for  lease,  the  charge 
should  be  a  percentage  not  exceeding  one-half  per  cent. 
up  to  £5,000,  and  siboYe  that  by  special  arrangement 

20.  All  the  above  fees  to  be  exclusive  of  travelling 
expenses,  and  time  occupied  in  travelling,  as  before 
mentioned. 

21.  The  charge  for  the  above  does  not  include  the 
commission  for  preparing  specification,  directing,  soper- 
intending  and  citifying  the  proper  formation  of  roads, 
fences  and  other  works  executed  at  the  cost  of  the 
employer,  nor  for  putting  the  plans  on  the  leases. 

Valuations.      22.  The  following  definite  charges  are  recognized  for 
valuation  of  property  : — 

The  charge  throughout  is  1  per  cent,  on  the  first 

£1,000,  and  half  per  cent,  on  the  remainder  np 

to  £10,000.     Below  £  1,000  and  beyond  £  1 0,00l», 

by  special  arrangement.    These  charges  do  not 

include  travelling  expenses,  nor  attendance  before 

juries,  arbitrators,  &c. 

Diiapiila-        2^*  ^^^  charge  for  estimating  dilapidations  is  5  per 

tious  cent,  on  the  estimate,  and  in  no  case  less  than  two 

guineas. 

Thomas  H.  Wtatt,  Hon.  See, 
WiLLLAM  H.  White,  Secretary. 
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9,  Conduit  Street,  Hahoybr  Square,  Loitdok,  W» 
Rb-issub  :  19th  April,  1880. 


PART   III. 

STATUTES. 


Thb  Metropolitan  BaUding  Acts  and  the  Metropolis  Local  Manage- 
ment Acts  regalate  the  construction  and  nse  of  buildings,  and 
other  matters  connected  with  building,  within  the  metropolis  and 
its  neighbourhood.  The  *< metropolis'*  is  deined  in  section  250 
of  the  Metropolis  Local  Management  Act  of  1855.  The  provisions 
with  respect  to  building  elsewhere  than  in  the  metropolis  were 
contained  in  a  number  of  statutes  which  are  now  repealed  and 
consolidated  by  the  Public  Health  Act,  1875. 


PAOB 

MSTROFOLITAN  BuiLDINO  AcT,  1855 492 

Mbtropoub  Manaoembxt  and  BuiLDINO  Acts  Amendment 

Act,  1878 640 

By-Laws  of  the  Metropolitan  Board  of  Works  made 

UNDER  the  Provisions  of  the  above  Act  .        .  552 

Mbtrofolitan  Bvildino  Act  (Amendment),  1860     .        .    .  555 

Mktropolitan  Building  Amendment  Act,  1861    .        .        .  550 

Hbteopolitan  Building  Act,  1869 557 

Hrtropoutan  Building  Act,  1871 658 

ICbtrofolis    Local    Management    Act,    1855.     (Selected 

Sections.) 559 

Mbtropolis  Local  Management  Acts  Amendment,  1862. 

(Selected  Sections.) 686 

Public  Health  Act,  1875.    (Selected  Sections.)        •        •    .  604 

Towns  Improtement  Clauses  Act,  1847.  (Selected  Sections).  62& 

N.B. — ^As  to  the  Acts  relating  to  the  supply  of  Water  and 
Gas,  see  pp.  275,  276,  277. 
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METROPOLITAN    BUILDING    ACT,    1855.      ( 


ARRANGEMENT  OF  SECTIONS. 

SECT. 

1.  Short  Title. 

2.  Commenoement  of  Act. 

3.  Interpretation  of  certain  Tenns  in  this  Act. 


4.  Extent  of  Act. 

5.  Division  of  Act. 


Limit  of  Act. 


PART  I. 

RbOULATIOK   AKD    SuFBKVISIOlf    OP  BUILDIWOS. 

6.  Buildings,  Exempt. 

7.  Application  of  Act. 

8.  Building,  when  deemed  to  be  new. 

9.  AlterationB  of  and  Additions  to  old  Buildings. 

10.  Rebuilding  old  Buildings. 

11.  Division  of  old  Buildings  separated  by  irregular  Partitions. 

Walis. 

12.  Structure  and  Thicknefls  of  Walls. 

Recesses  and  Openings, 

13.  Rules  as  to  Recesses  and  Openings. 

MiscelUmeous, 

14.  As  to  Timber  in  External  Walls. 

15.  Rules  as  to  Bressummers. 

16.  Height  and  Thickness  of  Parapeta  to  External  Walls. 

17.  Height  of  Party  Walla  above  Roof. 

18.  As  to  Chases  in  Party  Walla. 

19.  As  to  Construction  of  Roofs. 

20.  Rules  as  to  Chimneys  and  Flues. 

21.  Rules  as  to  close  Fires  and  for  conveyiny  Vajwur,  &c. 

22.  Ruled  as  to  Accesses  and  Stairs  in  certain  Bmldings. 

23.  Rules  as  to  habitable  Rooms. 

24.  As  to  Party  Arches  over  public  Ways. 

25.  As  to  Arches  under  public  Ways. 

26.  Rules  as  to  Projections. 

27.  Rules  as  to  Separation  of  Buildings  and  Limitation  of  t^eir  Areu. 

28.  Rules  as  to  uniting  Buildings. 

29.  As  to  Open  Spaces  near  Dwelling  Houses. 

30.  Construction  of  public  Buildings. 
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Dittriet  Surveyors. 

6BCT. 

31.  Buildings  to  be  supenrised  by  District  Surveyors. 

32.  Power  to  Metropolitan  Board  of  Works  established  under  18  & 

19  Vict.,  c.  120. 

33.  Examination  by  Institute  of  British  Architects. 

34.  District  Surveyor  to  have  an  Office. 

35.  District  Surveyor  may  appoint  Deputy  with  Consent. 

36.  Assistant  Surveyor  may  be  appointed  on  Emergency. 

37.  District  Surreyor  not  to  act  in  case  of  Works  under  his  pro- 

fessional ouperintendence. 

Notices  to  District  Surveyors, 

38.  Notices  to  be  given  to  District  Surveyor  by  Builder. 

39.  District  Surveyor  to  cause  Bules  of  this  Act  to  be  observed. 

40.  Notice  to  be  Evidence  of  intended  Works. 

41.  Penalty  on  Builders  neglecting  to  give  Notice. 

42.  District  Surveyor  may  enter  and  inspect  Buildings — Penalty  for 

Refusal. 

43.  District  Surveyor  may  enter  Buildings  to  ascertain  as  to  ex- 

empted Buildings. 

44.  In  case  of  Emergency  Works  may  be  commenced  without  Notice. 

Proceedinys  by  district  Surveyors  in  case  of  Irregularity. 

45.  Notice  by  District  Survevor  in  case  of  Irregularity. 

46.  On  Noncompliance  with  Notice,  Justice  to  summon  Builder,  and 

make  Order  to  comply  with  Requisition. 

47.  Penalty  on  Noncompliance  with  Order  of  Justice. 

48.  Penalty  on  Workmen,  &c.,  doing  anything  contrary  to  Rules  of 

A'ct. 

Fees  of  District  Surveyors, 

49.  Payments  to  District  Surveyors  in  respect  of  matters  in  first  part 

of  Second  Schedule. 

50.  Appointment  of  special  Fees  for  Services  not  provided  for. 

51.  Periods  when  Surveyors  entitled  to  Fees. 

Returns  hy  Distinct  Surveyors, 

52.  District  Surveyor  to  make  monthly  Returns  to   Metropolitan 

Board  of  Works. 

53.  As  to  Certiflcato  that  Works  are  agreeable  to  Act. 

54.  Superintending  Architect  to  audit  Accounts  of  Fees  charged  by 

District  Surveyors,  and  to  report  in  case  of  Excess. 

Towers  of  Metropolitan  Board  of  Works. 

55.  Metropolitan  Board  of  Works  to  modify  Rules. 

56.  Buildings  to  which  Rules  of  Act  are  inapplicable. 

57.  Power  of  Metropolitan  Board  to  make  General  Rules. 

58.  Approval  of  Board  how  sieiiitied. 
69.  Board  to  issue  Forms  of  Notices. 

SO.  Expenses  of  Orders  to  be  borne  by  Builders. 

61 .  District  Surveyor  to  see  Plans  carried  into  execution. 
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62.  Power  to  Metropolitan  Board  to  appomtSaperintending  Architect 

and  Clerks. 

63.  Superintending  Architect  may  appoint  Depatj  with  consent. 

64.  Salaries  to  Architect  and  Clerks. 

Expetuet. 

65.  Power  of  Metropolitan  Board  to  pay  Salaries. 

66.  As  to  Moneys  received  by  Superintending  Architect. 

67.  Metropolitan  Board  may  pay  Salaries  out  of  Rates. 

68.  Expenses  how  borne. 


PART  IL 
Dangebous  Structures. 

SECT. 

69.  SuTTej  to  be  made  of  dangerous  Structures,  6  Vict.  c.  84,  s.  40. 

70.  Definition  of  "  Commissioners.'' 

71.  Surveyor  to  give  Certificate. 

72.  Proceedings  to  be  taken  in  respect  of  Certificate 

73.  On  Noncompliance  with  Notice,  Justice  to  summon  Owner,  &e., 

and  make  Order  to  comply  with  Requisition. 

74.  If  owner  cannot  be  found,  Commissioners  may  sell  Structure. 
76.  Payments  by  or  to  the  Commissioners  how  made. 

76.  Surplus  how  to  be  applied  if  no  demand  be  made  for  it. 

77.  Fees  to  District  Surveyor. 

78.  Special  Fees  for  Services  not  provided  for. 

79.  Fees  to  be  deemed  Part  of  Expenses. 

80.  Justice  of  Peace  may  cause  Inmates  to  be  removed  from  dangerous 

Structures. 

81.  Powers  of  Commissioners  to  appoint  Officers. 


PART  III. 
Party  Structures. 

Preliminary, 

82.  Definition  of  Building  Owner  and  Adjoining  Owner. 

Rights  of  Building  and  Adjoining  Owners, 

83.  Rights  of  Building  Owner. 

84.  Rights  of  Adjoining  Owner. 

86.  Rmes  as  to  Exercise  of   Rights   by  Building  and  Adjoining 
Owners. 

86.  Power  for  Building  Owner  to  make  Entry  on  Premises  to  effect 

Works.    Penalty  on  Persons  obstructing. 

87.  Security  to  be  given  by  Building  Owner  if  required  by  Ad- 

joining Owner. 

88.  Rules  as  to  Expenses  in  respect  of  Party  Structure. 

89.  Account  of  Expenses  of  Works  to  be  delivered  to  Adjoining 

Owner  within  One  Month. 

90.  Adjoining  Owner  may  appeal  against  Account. 

91.  Bmlding  Owner  may  recover,  if  no  Appeal  made. 

92.  Penalty  on  Delay  of  Payment  by  Adjoming  Owner. 
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93.  As  to  expenses  incmred  on  Requisition  of  Adjoining  Owner. 

94.  Penalty  on  Building  Owner  failing  to  execute  re:|uired  Works. 
96.  Consent  how  gi?en  on  behalf  of  Persons  under  Disabili^. 

96.  Consent  how  given  on  behalf  of  Persons  not  to  be  found. 


PART  IV. 
Miscellaneous  Pkoyisions. 

97.  Payment  of  Expenses  by  Owners. 

98.  Rmes  as  to  Service  of  ISotices,  Summonses,  and  Orders. 

99.  As  to  things  authorized  to  be  done  by  a  County  Court;  11  &  12 

Vict.  c.  71. 

100.  Manner  of  determininof  Differences. 

101.  Form  of  Proceedings  in  County  Court. 

102.  Appeal  from  Decision  of  County  Court. 

103.  Recovery  of  Penalties 

104.  Application  of  Penalties. 

105.  Provisions  as  to  Limitation  of  Time  when  due  Notice  has^not 

been  given. 

106.  Power  to  Appeal  to  Superior  Courts. 

107.  Form  of  Ap[wal. 

108.  Notice  of  Action. 


PART  V. 
Repeal  of  Former  Acts,  and  Temporary  Provisions. 

109.  Repeal  of  8  &  9  Vict.  c.  84 ;  except  ss.  54  to  63,  and  of  9  &  10 

Vict.  c.  5. 

110.  As  to  Contracts  made  previously  to  passing  of  Act. 

111.  As  to' Rights  not  to  be  affected. 

112.  As  to  Iron  Buildings  constructed  before  this  Act  came  into 

operation. 

113.  Compensation  to  Official  Referees  and  Registrar. 

114.  Compensation  to  Clerks  in  Office  of  Metropolitan  Buildings. 


FIRST  SCHEDULE. 

Part  L 

Rules  for  the  Walls  of  Dwelling  Houses. 

Part  II. 
Roles  for  the  Walls  of  Buildings  of  the  Warehouse  Class. 

SECOND  SCHEDULE. 
Fees  Payable  to  District  Surveyors. 


THE    METHOPOLITAN    BUILDING    ACT,   1855. 

18  &  19  Vict.  c.  122. 

An  Act  to  Amend  the  Laws  relatiae  to  the  Construction  of  BnildingB 
in  the  Metropolis  and  its  neighbonrhood  [a). 

[14  August,  1855.] 

Whereas  it  is  expedient  that  the  laws  relating  to  boildings  in  the 
Metropolis  and  its  neighbourhood  should  be  ameimed  :  Be  it  therefore 
enacted  by  the  Queen^s  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows ;  (that.is  to  say,) 

Prbliminaby. 

Short  title        1-  "^^iB  Act  may  be  cited  for  all  purposes  as  **The  Metropolitan 

Buildinff  Act,  1855." 
Commence.       ^-  '^^  "^^  shall,  except  in  cases  where  it  is  otherwise  expressly 
meut  of  Act  provided,  come  into  operation  on  the  first  day  of  January  one  thousand 

eight  hundred  and  fifty-six. 
Interpreta-        3-  1°  ^^^   construction  of  this  Act  (if  not  inconsistent  with  the 
tion  of  cer-    context)  the  following  terms  shall  have  the    respective  meanings 
}j*y^*^™8     hereinafter  assigned  to  them  {b) ;  (that  is  to  say,) 

•*The  Treasury'*  shall  mean  the  Commissioners  of  her  Majesty^s 

Treasury : 
*<  Public  building"  {e)  shall  mean  every  building  used  as  a  church, 
chapel,  or  other  place  of  public  worship ;  uso  ever^r  building 
used  for  purposes  of  public  instruction ;  also  every  buildisg  nsra 
as  a  colleee,  public  hall,  hospital,  theatre,  public  concert  room, 
public  ball  room,  public  lecture  room,  public  exhibition  room,  or 
tor  any  other  public  purposes : 

(a)  A  contract  for  the  erection  of  a  building  in  contraTention  of  the  pro- 
visions of  this  Act  cannot  be  enforced.  Steven*  v.  CtourUjf,  7  C.  B.  N.  S.  00 ; 
29  L.  J.  C.  P.  1 ;  1  L.  T.  N.  8.  38 ;  1  F.  &  P.  498.  See  CubUt  v.  SmUA,  11  L.  T. 
N.  8.  298,  where  a  person  was  held  buund  to  rebuild  in  conformity  with  a 
plim,  but  so  modified  as  to  meet  the  reqidrements  of  the  Statute.  Sec  ss.  10, 
45—48,  as  to  pulling  down  any  building  or  work  contrary  to  the  provisions  of 
the  Act. 

{b)  It  will  be  observed  that  there  is  no  definition  of  "building"  in  this 
clause ;  but  it  has  been  held  that  a  structiu^  of  wood  of  considerable  sise 
(sixteen  feet  by  thirteen),  and  intended  to  be  permanently  used  as  a  shop,  is 
a  building,  although  not  let  into  the  ground,  but  merely  I^d  upon  timbers 
upon  the  surface.  Steveiuv.  Oourley,  ntpro.  As  to  the  meaning  of  a  "  build- 
ii^"  within  s.  27  of  2  A  8  WilL  4,  c  45.  Ptnttll  v.  Farmer,  34  L.  J.  C.  P.  71 ; 
Powell  V.  jBoraHofit  84  L.  J.  C.  P.  73  ;  within  the  Factory  Act,  18t)7,  Redgmtt 
V.  Z«,  43  L.  J.  M.  C.  105 ;  Bowes  v.  Law,  L.  R.  9  Kq.  636 ;  Marish  v.  Harrig, 
L.  R  1  C.  P.  155. 

(e)  See  the  Metropolis  Management  and  Building  Act  Amendment  Act, 
1S78.  po»t,  p.  540.    See  Reg.  v.  Carrvihertf  33  L.  J.  M  C.  107. 
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**  External  wall "  (rf)  shall  apply  to  eyery  outer  wall  or  yertical  en- 
closure of  any  building  not  being  a  party  wall : 
.   **  Party  wall "  (e)  shall  apply  to  every  wall  used  or  built  in  order 
to  be  used  as  a  separation  of  any  building  from  any  other  build- 
ing, with  a  yiew  to  the  same  being  occupied  by  different  persons  : 

'*  Cross  wall "  shall  apply  to  every  wall  used  or  ouilt  in  order  to  be 
Q^ed  as  a  separation  of  one  part  of  any  building  from  another 
part  of  the  same  building,  such  building  being  wholly  in  one 
occupation : 

^'  Party  structure "  shall  include  party  walls,  and  also  partitions, 
archer,  floors,  and  other  structures  separating  buildings,  stories, 
or  rooms  which  belong  to  different  owners,  or  which  are  ap- 
proached by  distinct  staircases  or  separate  entrances  from 
without : 

The  *'  area  "  of  every  building  shall  be  deemed  to  be  the  super- 
ficies of  a  horizontal  section  of  such  bui'ding  made  at  the  point 
of  its  greatest  surface,  including  the  external  walls  and  such 
portion  of  the  party  walls  as  belong  to  the  building,  but  excluding 
an^  attached  building  the  height  of  which  does  not  exceed  the 
height  of  the  ground  story  : 

*'  The  base  of  the  wall "  shall  mean  the  course  immediately  above 
the  footings ;  (/) 

**  Owner  **  (^)  shall  apply  to  every  person  in  possession  or  receipt 

(d)  See  Oretn  v.  Sola,  2  Q.  B.  225,  as  U>  the  meaning  of  "  external  wall  " 
within  a  ooTenant  to  repair. 

(e)  S»e  Kniffkt  ▼.  PuratU,  L.  R.  11  Ch.  Div.  412,  af>to  what  ia  a  *'  party-wall  ** 
within  the  Act.    Bee  antt^  Chap  XXIT.  aa  to  jMrty-walls  in  generaL 

(/)  See  sect.  13,  and  Second  Schedule,  Pait  II. 

iff)  See  the  following  cases  as  to  what  persona  have  been  held  to  be  owners 
within  the  Act:— 

A  peppercorn  rent  la  not  within  the  meaning  of  the  words  in  this  inter- 
pretation clause,  and  therefore  the  owner  iu  fee  simple,  who  lets  land  on  a 
building  lease  at  a  peppercorn  rent,  is  not  liable.  Swlyn  v.  Whieheord,  27 
It.  J.  M.  C.  211 ;  £1.  B.  &  El.  1:0.     So  also  again  in  CaudiPtU  ▼.  Hatuon,  L.  R. 

7  Q.  B.  55.    See  S.  51,  and  notes  thereto. 

A  tenant  in  possession,  having  an  equitable  interest  only  under  an  agree- 
ment for  a  lease,  is  an  owner.    Cowen  ▼.  Phillip*,  'SS  Bear.  18  :  11  W.  R.  706  ; 

8  L.  T-  N.  S.  622. 

So  also  is  a  lessee  of  a  house  for  a  term  of  nincty-niue  years,  who  has  demised 
some  portions  to  separate  persons  ft>r  terms  varymg  from  seven  to  twenty-one 
jears.     Bunt  v.  Harru,  19  C.  B    N.  S.  13  ;  34  L  J.  C.  P.  249  ;  13  W.  B.  742. 

Bo  is  the  lesoee  of  a  chapel  for  twenty-one  years.  Jieg.  v  Jilourilyan,  3  L.  T. 
^.  S.  d68. 

See  Saffron  Hill  {Ormrtrt),  Ex  parte,  24  L.  J.  M.  C.  56 ;  18  Jur.  1104  ;  a  caso 
under  s.  42  of  7  &  8  Vict  c.84,  as  to  where  a  house  hod  been  burnt,  and  the 
tenant  was  exempt  from  paying  runt  during  the  time  that  the  house  was 
untenantab  e.     But  there  are  other  words  in  that  .section. 

See  Wutler  v.  Gray,  4  C.  B.  N.  8.  684  ;  27  L,  J.  C.  P.  267;  Affd.  6  C.  B.  N. 
8.  606  ;  28  L.  J.  C.  P.  200  ;  7  W.  R  825,  as  to  a  tenant  from  year  to  year  not 
being  an  owner ;  and  see  BowdUch  v.  Wakefield  Lncol  Boards  L.  R.  6  Q.  B.  567 ; 
40  L.  J.  M.  C.  214,  as  to  a  trustee  of  a  school ;  Angell  v.  Paddingtun  Vestry,  L.  R. 
8  Q.  B.  714,  as  to  commissioners  for  building  a  church  ;  Plumstead  Board  of 
Work*  ▼.  BrUith  Land  O).,  L.  R.  10  Q.  B.  23,  ib.  203,  as  to  a  land  company ; 
Reg.  r.  Let,  L.  R.  4  Q.  B.  D.  75,  ns  to  incumbent  of  a  church  who  is  not  in  receipt 
of  rent :  Caiger  v.  Jdington  Vetirp,  50  L.  J.  M.  C.  59 ;  44  L.  T.  N.  8.  605  ;  29  W.  R. 
568,  as  to  trustees  of  a  Nonconformist  chapel. 

Bee  Lady  Holland  v.  Kennngton  Fe^try,  L.  R.  2  C.  P.  565  ;  36  L.  J.  M.  C.  105, 
aa  to  an  agreement  with  a  builder  by  the  owner  in  fee  of  land  who  covenanted 
to  grant  leases  of  the  houses  when  finished,  where  the  latter  was  held  to  bo 
the  owner  within  the  meaning  of  the  Metropolis  Management  Acts.  But  see 
the  later  cajse  of  Poplar  Board  v.  Love,  29  L.  T.  N.  S.  915,  where  the  builder 
was  held  to  be  the  owner. 

By  the  97th  section  (see  the  cases  there  cited)  the  adjoining  and  building 
owners  are  included  in  the  term  "owner."  The  definitions  given  by  the 
Metropolis  Management  Act,  1855  Oiee  p.  581),  and  by  the  Public  Health  Act, 
1875  {aee  p.  608X  are  similiu*,  thou^n  not  the  8,ime. 
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either  of  the  whole  or  of  any  part  of  the  rents  or  profits  of  ny 
land  or  tenement,  or  in  the  occupation  of  ench  land  or  tenemat 
other  than  as  a  tenant  from  year  to  year  or  for  any  less  tenn,  or 
as  a  tenant  at  will : 

"  Builder '*  shall  apply  to  and  include  the  master  huQder  or  other 
person  employed  to  execute  or  who  actually  executes  any  weak 
upon  any  building : 

**  District  surveyor  "  shall  mean  every  such  snrreyor  who  is  ap- 
pointed in  pursuance  of  this  Act,  or  whose  appointsnent  is  hereby 
confirmed,  and  shall  include  any  deputy  or  assistant  Enrreycr 
appointed  under  this  Act : 

In  all  cases  in  which  the  name  of  an  officer  having  local  jniis- 
diction  in  respect  to  his  ottice  is  referred  to  without  mention  of 
the  locality  to  which  the  jurisdiction  extends,  such  refermce  is  to 
be  under.- toed  to  indicate  the  officer  having  jurisdiction  in  that 
place  within  which  is  situate  the  building  or  other  subject  matter 
or  any  part  thereof  to  which  such  reference  applies. 

"  Person     bhall  include  "  a  body  corporate." 


Act  to  ex- 
tend to  all 
]ilace8  with- 
in limits 
dctlned  1)V 
18  &  19  Vict 
c.  120. 


Division  of 
Act. 


Limits  of  Act. 

4.  This  Act  shall  extend  to  all  places  within  the  limits  of  the 
Metropolis  as  defined  by  an  Act  passed  in  the  present  session  of 
Parliament,  intituled  "  An  Act  for  the  better  local  Management  of  the 
Metropolis"  (A),  and  to  all  other  places  to  which  such  last-mentioned 
Act  may  be  extended,  unless  such  places  are  in  making  such  extendoa 
expressly  excepted  from  the  operation  of  this  Act ;  but  nothing  herein 
contained  shall  affect  the  exercii>e  of  any  powers  vested  bj  any  Act  of 
Parliament  in  the  Commissioners  of  sewers  of  the  city  of  London  for 
the  time  being  {i). 

6.  This  Act  shall  be  divided  into  five  parts  : 
(1.)  The  first  part  relating  to  the  regulation  and  supervision  ot 

buildings : 
(2.)  The  second  part  relating  to  dangerous  structures : 
(3.)  The  third  part  relating  to  party  structures : 
(4.)  The  fourth  part  relating  to  mibcellaneous  proyisions : 
(5.)  The  fifth  part  relating  to  the  repeal  of  former  Acts,  and  to 
temporary  provisions. 


Part  I. 

JUgvlation 

and  Stiper- 

viMon  of 

Buildings. 

Buildings, 


PART  I. 

Regulation  and  Svpebvision  of  Buildings. 

6.  The  following  buildings  and  works  shall  be  exempt  from  the 
operation  of  the  first  part  of  this  Act  (k) : 


(h)  See  8.  250  of  18  &  19  Vict  c.  120,  and  Schedules  A.  B.  aod  C.  for  this 
definition,  pott,  p.  681  et  siq.,  aud  s.  'Z4y  as  to  extension  by  order  in  coundL 

(0  11  &  12  Vict.  c.  103  ;  14  &  16  Vict  c.  91. 

[k]  See  8.  66  of  Ibis  Act  as  to  iron  buildings.  See  now  also  Metropolitan 
Buiid^g  Amendment  Act,  1861, 24  &  25  Vict.  c.  87,  as  to  the  Commisaionersof 
the  ExhibiUon  of  1861 ;  SO  &  81  Vict  c.  40  ;  Metropolitan  Building  Act,  1871, 
'M  &  85  Vict  c.  89 ;  Metropolitan  Building  Act  (Amendment;,  1860,  23  A  24 
Vict.  c.  52,  postf  p.  556  tl  seq. 
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BxidgoB,  piers,  jetties,  embfflikmeiit  walls,  retaining  walls,  and  wharf  &c.,  herein 
or  quay  walls ;  named 

Her  M^esty's  royal  palaces,  and  any  building  in  the  possession  of  ^^¥0?  oY 
Her  Majesty,  her  heirs  and  successors,  or  employed  for  Her  p^^rt  i.  of 
Majesty's  nse  or  service  (/) :  this  Act. 

Common  gaols,  prisons,  houses  of  correction,  and  places  of  confine- 
ment under  the  inspection  of  the  inspectors  of  prisons,  and  Beth- 
lehem Hospital,  and  the  house  of  occupations  adjoining : 

The  Mansion  House,  Guildhall,  and  Hoyal  Exchange  of  the  City  of 
London : 

The  oflBces  and  buildings  of  the  Groyemor  and  Company  of  the  Bank 
of  England  already  erected,  and  which  now  form  the  edifice  called 
'*  The  Bank  of  England,''  and  any  offices  and  buildings  hereafter 
to  be  erected  for  the  use  of  the  said  Govemor  and  Company, 
either  on  the  site  of  or  in  addition  to  and  hi  connexion  witn  the 
said  edifice : 

The  buildings  of  the  British  Museum : 

The  oflices  and  buildings  of  the  Honourable  East  India  Company 
already  erected,  and  any  offices  or  buildings  hereafter  to  be  erected, 
for  the  use  of  the  said  Company,  on  the  site  of  or  in  addition  to 
such  existing  offices  and  buildings : 

Greenwich  Hospital  and  the  buil<ungs  in  the  parish  of  Greenwich 
vested  in  the  Commissioners  of  Greenwich  Hospital  for  the  pur- 
poses of  the  said  hospital : 

AJi  county  lunatic  asylums,  sessions  houses,  and  other  public  build- 
ings belonging  to  or  occupied  by  the  justices  of  the  peace  of  the 
county  or  city  in  which  the  same  are  bituated : 

The  erections  and  buildings  authorized  by  an  Act  passed  in  the  ninth 
year  of  the  reign  of  his  late  majesty  King  George  the  Fourth,  for 
the  purposes  of  a  market  in  Coyent  Garden : 

The  Cattle  Market,  with  its  appurtenances,  erected  in  pursuance  of 
the  Metropolitan  Cattle  Market  Act,  1851 : 

The  buildings  belonging  to  any  canal,  dock,  or  railway  company,  and 
used  for  the  purposes  of  such  canal,  dock,  or  railway,  under  the 
proyisions  of  any  Act  of  Tarliament  (m) : 

All  buildings,  not  exceeding  in  height  thirty  feet,  as  measured  from 
the  footings  of  the  walls,  and  not  exceeding  in  extent  one  hundred 
and  twenty-fiye  thousand  cubic  feet,  and  not  being  public  build- 
ings, wholly  in  one  occupation,  and  distant  at  least  eight  feet  from 
the  nearest  street  or  alley,  whether  public  or  private,  and  at  the 
least  thirty  feet  from  the  nearest  buildings  and  Irom  the  ground  of 
any  adjoining  owner : 

All  buildings  not  exceeding  in  extent  two  hundred  and  sixteen 
thousand  cubic  feet,  and  not  being  public  buildings,  and  distant  at 

(Q  BoildlDgB  erected  under  1  Geo.  4,  c.  100,  a.  39,  and  17  ft  18  Vict  c.  105, 
m.  2,  for  the  custody  of  the  arms,  &c.  of  the  militia,  are  within  the  exemption. 
M.  y.  Jop,  Jay  V.  Hammond,  27  L.  J.  M.  C.  26 ;  8  £1.  &  B.  469. 

(m)  The  sptice,  under  an  archway,  incloaed  and  used  by  a  lessee  of  a  railway 
company  as  a  stable  and  not  for  the  purposes  of  the  railway,  was  held  to  be 
exempt  under  this  section,  since  the  archway  itself  was  used  for  the  purposes  . 
of  such  railway,  and  the  addition  did  nut,  of  itself,  constitute  a  building. 
JTorcA  Kent  Batl.  Co.  v.  Badgtr,  8  El.  &  B.  728 ;  27  L.  J.  H.  G.  106. 

Aa  to  where  the  powem  couferred  on  a  railway  company  by  a  special  Act,. 
have  been  held  not  to  be  coutroUed  by  the  Metropolis  Management' Act,  see 
Jja>mdcn  andSlackvall  Rati.  Co.  v.  Limthoutt  J>ittrict  Board  of  WorkSj  8  Kay  ft  J. 
123  ;  26  L.  J.  Cb.  164. 

See  Thimp$on  ▼.  Sunderland  Oat  Co.,  L.  K.  2  £x.  Div.  429.  See  s.  157  of  the 
Publie  Health  Act,  1875,  pott,  p.  627. 
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Application 
of  Act, 
except 
exemptions 
before  men- 
tioned. 

Building, 
when 
deemed  to 
lie  new. 

Alterations 
of  and  addi- 
tions to  old 
buildings  (o). 


Rebuilding 
old  build- 
ings. 


DiWsion  of 
old  buUd- 
in(^  sepa- 
nited  by 
irregular 
Itartitions. 


Structure 
and  thick- 
11848  of 

walls. 


least  thirty  feet  from  the  nearest  street  or  alley,  whether  pablie 

or  private,  and  at  the  least  sixty  feet  from  the  nearest  bimdmgs 

and  from  the  ground  of  an  adjoining  owner : 
All  party  feuce-walls  and  greenhouses  so  far  as  regards  the  neoesar 

woodwork  of  the  sashes,  doors,  and  frames : 
Openings  made  into  walls  or  fines  for  the  purpose  of  inserting  therein 

yentilating  valves  of  a  superficial  extent  not  greater  than  foitj 

square  inches,  if  such  valves  are  not  nearer  than  twelve  indies  to 

any  timber  or  other  combustible  material. 

7.  With  the  exemptions  hereinbefore  mentioned,  this  Act  shall  applj 
to  all  new  buildings ;  and  whenever  mention  is  herein  made  of  anj 
building,  it  shall,  unless  the  contrary  appears  from  the  context,  be 
deemed  to  imply  a  new  building. 

8.  A  buildmg  shall  be  deemed  to  be  new  whenever  the  endosiog 
walls  (f>)  thereof  have  not  been  carried  higher  than   the  footmgs 
previously  to  the  said  first  day  of  January  one  thousand  eight  handled, 
and  fifty-six:   any  other  biulding  shall  be  deemed  to  be  an  old 
building. 

9.  Any  alteration,  addition,  or  other  work  made  or  done  for  anj 
purpose  except  that  of  necessary  repair  not  affecting  the  constmetioa 
of  any  external  or  party -wall  (;;),  in,  to,  or  upon  any  old  building,  or 
in,  to,  or  upon  any  new  building  after  the  roof  has  been  covered  ia, 
shall,  to  the  extent  of  such  alteration,  addition,  or  work,  be  subject  to 
the  ren:ulations  of  this  Act  (v) ;  and  whenever  mention  is  hereinafter 
made  of  any  alteration,  addition,  or  work  in,  to,  or  upon  any  building, 
it  shall,  unless  the  contrary  appears  from  the  context,  be  deemed  to 
imply  an  alteration,  addition,  or  work  to  which  this  Act  appli&u 

10.  Whenever  any  old  building  has  been  taken  down  to  an  extent 
exceeding  one  half  of  such  building,  such  half  to  be  measured  in 
cubic  feet,  the  rebuilding  thereof  shaU  be  deemed  to  be  the  erection  of 
a  new  building ;  and  everv  portion  of  such  old  building  that  is  not  in 
conformity  with  the  regulations  of  this  Act  shall  be  forthwith  taken 
down. 

11.  Whenever  any  old  buildings  are  separated  by  timber  or  other 
partitions  not  in  conformity  with  this  Act,  then,  if  such  pcfftitions  are 
removed  to  the  extent  of  one  half  thereof,  such  buildings  shall  as 
respects  the  separation  thereof  be  deemed  to  be  new  buildings,  and  be 
forthwith  divided  from  each  other  in  the  manner  directea  by  this 
Act. 

"Walls. 

12.  Walls  («)  shall  be  constructed  of  such  substances  and  of  such 
thickness  and  in  such  manner  as  are  mentioned  in  the  first  achedule 
annexed  hereto  (0* 


(n)  This  expression  is  not  satisfied  by  two  mere  boundary  wallB  at  either 
aide  of  the  ground.     Tear  v.  Frubody,  4  C.  B.  N.  S.  228. 

{o)  This  section  applies  only  where  the  old  building  is  itself  within  the 
operation  of  the  Act.  NoHh  Kent  Rail.  Co.  v.  Badger,  8  EL  &  B.  728  ;  27  L.  J. 
M.  C.  106. 

(p)  See  Badger  v.  Denn,  22  J.  P.  129,  as  to  work  affecting  the  constructian  of 
an  eztemal  walL 

(«)  Bee  BUven*  v.  OowrUy,  20  L.  J.  C.  P.  1 ;  7  C.  B.  N.  8.  99;  1 L.  T.  N.  8.  S3. 

(«)  See  8.  3,  for  the  respective  definitions.  Sec  Metropolis  Management  and 
Building  Acts  Amendment  Act.  1878,  Part  II..  s  16,  pott,  p.  548.  See  also  No. 
2  of  the  By-Laws  made  by  the  Board  under  the  provimous  of  the  Act  of  1878 
as  to  the  description  and  quality  of  the  substances  of  walla,  2M>st,  p.  5^3. 

(t)  Bee  Slevt/is  v.  Gourlty,  supra. 
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Recesses  and  Openinob. 

13.  The  following  rules  should  be  observed  with  respect  to  recesses  Rules  as  to 
and  openings  in  walk :  recesses  and 

Recesses  and  openings  may  be  made  in  external  walls,  proyided,  (u)  op^^^^g^ 

1.  That  the  backs  of  such  recesses  are  not  of  less  thickness  than 

eight  and  a  half  inches ;  and, 

2.  That  the  area  of  such  recesses  and  openings  do  not,  taken 

tc^ther,  exceed  one  half  of  the  whole  area  of  the  wall  in 
which  they  are  made : 
Recesses  may  be  made  in  party- walls,  provided  that,  (w) 

1.  The  backs  of  such  recesses  are  not  of  less  thickness  than 

thirteen  inches ;  and 

2.  That  every  recess  so  formed  is  arched  over,  and  that  the  area 

of  such  recesses  do  not,  taken  altogether,  exceed  one  half  of 
the  whole  area  of  the  wall  of  the  story  in  which  they  are 
made;  and 

3.  That  such  recesses  do  not  come  within  one  foot  of  the  inner 

face  of  the  external  walls : 
But  no  opening  shall  be  made  in  any  party-vrall  except  in  accordance 
with  the  rules  of  this  Act : 

The  word  area,  as  used  in  this  section,  shall  mean  the  area  of  the 
Tertical  face,  or  elevation,  of  the  wall,  pier,  or  recess  to  which  it 
refers. 

Miscellaneous. 

14.  Loophole  frames  may  be  fixed  within  one  inch  and  a  half  of  the  As  to  timber 
face  of  any  external  wall ;  but  all  other  woodwork  fixed  in  any  external  Jf^j  J^"^^ 
wall,  except  bressummers  and  story  posts  under  the  same,  and  frames 

of  dioors  and  windows  of  shops  on  tne  ground  story  of  any  buildine, 
shall  be  set  back  four  inches  at  the  least  from  the  external  face  of  such 
wall. 

15.  The  following  rules  shall  be  observed  with  respect  to  bressummers  Rules  as  to 
and  timbers :  bressum- 

1.  Every  bressummer  must  have  a  beariug  in  the  direction  of  its  °*®"* 

length  of  four  inches  at  the  least  at  each  end,  upon  a  sufficient 
pier  of  brick  or  stone,  or  upon  a  timber  or  uron  story  post 
nxed  on  a  solid  foundation,  in  addition  to  its  bearing  upon 
any  party  wall ;  and  the  ends  of  such  bressummer  shall  not 
be  placed  nearer  to  the  centre  line  of  the  party  walls  than 
four  and  a  half  inches : 

2.  No  bond  timber  or  wood  plate  shall  be  built  into  any  partj- 

wall,  and  the  ends  of  any  beam  or  joist  bearing  on  such  walls 
shall  be  at  the  least  four  and  a  half  inches  distant  from  the 
centre  line  of  the  party-walls. 
8.  Every  bressummer  bearing  upon  any  party-wall' must  be  borne 
by  a  templet  or  corbel  of  stone  or  iron  tailed  through  at  least 
half  the  thicknei-s  of  sm  h  wall,  and  of  the  full  breath  of  the 
bressummer. 

16.  If  any  gutter,  any  part  of  which  is  formed  of  combustible  Heif/htand 
materials,  adjoins  an  external  wall,  then  such  wall  must  be  carried  up  thickness  of 
so  as  to  form  a  parapet  one  foot  at  the  least  above  the  highest  part  of  ^^'ni^ 
such  gutter,  and  the  thickness  of  the  parapet  so  carried  up  must  be  at  ^-aiis. 

the  least  eight  and  a  half  inches,  reckoned  from  the  level  of  the  under 
ide  of  the  gutter  plate. 

(«)  See  First  Schedule,  Part  I. 
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Ilf'ightof  17.  Eyery  party- wall  shall  be  carried  up  above  the  roof,  flat,  or 

liorty- walls    glitter  of  the  highest  building  adjoining  thereto,  to  rach  height  as  will 
a  Ni\e  rou  .    ^^^  ^  distance  of  fifteen  inches  measured  at  right  angles  to  the  slope 
of  the  roof,  or  fifteen  inches  aboTe  the  higha^t  part  of  anv  flat  or  gutter, 
as  the  ca«e  may  be;  and  every  party-wall  shall  be  carried  up  abore  inj 
turret,  dormer,  lantern  ligh^  or  other  erection  of  combustible  materials 
fixed  upon  the  roof  or  flat  of  any  building  within  four  feet  from  sn^ 
party-wall,  and  shall  extend  at  leas  twelve  inches  higher  and  wider  oa 
each  side  than  such  erection ;  and  every  party  wall  shall  be  carried  up 
above  any  part  of  any  roof  opposite  thereto,  and  within  four  feet  from 
such  party  wall. 
Aato  chases      18.  In  a  party- wall  no  chase  shall  be  made  wider  than  fonrteea 
wall^^         inches,  mor  more  than  four  and  a  half  inches  deep  from  the  face  of 
the  wall,  nor  so  as  to  leave  less  than  eight  and  a  half  inches  in  thick- 
ness at  the  back  or  opposite  side  thereof,  and  no  cha.<e  may  be  mads 
within  a  distance  of  seven  feet  from  any  other  chase  on  the  same  side 
of  the  wall. 
Ab  to  con-         19.  The  roofs  of  buildings  shall  be  constiucted  as  follows;  that  is 

«tructionof    to  say, 

1.  The  flat,  gutter,  and  roof  of  every  building,  and  every  turret, 

dormer,  lantern  light,  skylight,  or  other  erection  placed  on 
the  flat  or  roof  uiereof,  shall  be  externally  covered  wiUi 
slatefl,  tiles,  metal,  or  other  incombustible  materials,  exoept 
the  doors,  door  frames:,  windows,  and  window  frames  of  soflh 
dormers,  turrets,  lantern  lights,  skylights,  or  other  erections : 

2.  The  plane  of  the  surface  of  the  roof  of  a  warehouse  or  other 

building  wed  either  wholly  or  in  part  for  purposes  of  trads 
or  manufacture  shall  not  incline  from  the  external  or  party- 
walls  upwards  at  a  greater  angle  than  forty-seven  degrees 
with  the  horizon. 
Rules  M  to        20.  The  following  rules  shall  be  observed  as  to  chimnies  and  flues: 
and"flues  ^'  ^^^^^^  ^^^^  o^  Corbels  of  brick,  stone,  or  other  incom- 

bustible materials  may  be  introduced  above  the  level  of  the 
ceiling  of  the  ground  story  if  the  work  so  corbelled  out  does 
not  project  from  the  wall  more  than  the  thickness  of  the 
widl,  but  all  other  ohimniea  shall  be  built  on  solid  foxmda- 
tions,  and  with  footings  similar  to  the  footings  of  the  wall 
a^inst  which  they  are  built : 

2.  Chimnies  and  flues  having  proper  doors  of  not  lesa  than  six 

inches  scjuare  may  be  constructed  at  any  angle,  but  in  every 
other  chimney  or  fine  the  angles  shall  oe  constructed  of  aa 
obtuseness  of  not  less  than  one  hundred  and  thirty  degrees, 
and  shall  be  properly  rounded  : 

3.  An  arch  of  bnck  or  stone  or  a  bar  of  wrought  iron  must  be 

bnilt  over  the  opening  of  every  chimney  to  support  the 
breast  thereof,  and  if  the  breast  projects  more  than  four  and 
a  half  inches  from  the  face  of  the  wall,  and  the  jamb  on 
either  side  is  of  less  width  than  seventeen  and  a  half  inches, 
the  abutments  must  be  tied  in  by  an  iron  bar  or  bars  turned 
up  and  down  at  the  ends  and  built  into  the  jambs  for  at 
least  eight  and  a  half  inches  on  each  side : 

4 .  The  insi£  of  every  flue(a-)  and  the  back  or  outside,  onlees  f omdog 


(x)  See  Jenningt  v.  Duncan,  "  TimoA,"  June  28tb.  1379»  as  to  "  pargetin;  s 
flue."    Woo'rych's  Matropolis  Manngen  ent  Acts. 
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part  of  the  outer  face  of  an  external  wall,  must  be  rendered 
pargeted,  or  lined  with  fireproof  piping :  * 

u  i-'*"^  ®'  ®^®'^  chimney  must  at  the  least  be  eight  and  a 
***"  inches  wide  on  each  side  of  the  opening  thereof  : 

«■  The  breast  of  every  chimney,  and  the  front,  withe,  partition 
and  back  of  every  flue,  must  at  the  least  be  four  inches  in 
thickness: 

7.  The  back  of  every  chimney  opening,  from  the  hearth  up  to  the 
height  of  twelve  inches  above  the  mantel,  must  at  the  least  be 
«ijht  and  a  half  in  'hes  thick  if  in  a  party-wall,  or  four  and 
*  half  inrhes  thick  if  not  in  a  party-wall  : 

S.  The  thickness  of  the  upper  side  of  every  flue,  when  its  course 
makes,  with  the  horizon,  an  angle  of  less  than  forty-five 
degrees,  must  be  at  the  least  eight  and  a  half  inche3  : 

9.  Every  chimney  shaft  shall  be  carried  up  in  brick  or  stone 
work  all  round,  at  the  least  four  inches  thick,  to  a  height  of 
not  less  than  three  feet  above  the  roof,  flat,  or  gutter,  ad- 
joining thereto,  measured  at  the  highest  point  in  the  line  of 
junction  with  such  roof,  flat,  or  gutter  : 

10.  The  brickwork  or  stonework  of  any  chimney  shaft,  excepting 

that  of  the  furnace  of  any  steam  engine,  brewwy,  distillery, 
or  manufactory,  shall  not  be  built  higher  above  the  roof' 
flat,  or  gutter  adjoining  thereto,  measured  from  the  highest 
point  in  the  line  of  junction  with  such  roof,  flat,  or  gutter, 
tiian  a  height  equal  to  six  times  the  least  width  of  such 
chimney  shaft  at  the  level  of  such  highest  point  in  the  line 
of  junction,  unless  such  chimney  shaft  is  built  with  and 
bonded  to  another  chimney  shaft  not  in  the  same  line  with 
the  first,  or  otherwise  rendered  secure : 

11.  There  shall  be  laid,  level  with  the  floor  of  every  story,  before 

the  opening  of  every  chimney,  a  slab  of  stone,  date,  or  other 
incombustible  substance,  at  the  least  twelve  inches  longer 
than  the  width  of  such  opening,  and  at  the  least  eighteen 
inches  wide  in  front  of  the  breast  thereof : 

12.  On  every  floor,  except  the  lowest  floor,  such  8lab«hall  be  laid 

wholly  upon  stone  or  iron  bearers,  or  upon  brick  trimmers  • 
but  on  the  lowest  floor  it  may  be  bedded  on  the  solid  ground : 

18.  The  hearth  or  slab  of  everj  cliimney  shall  be  be<Wed  wholly 
on  brick,  stone,  or  other  mcombu^tible  substance,  and  shall 
be  solid  for  a  thickness  of  seven  inches  at  the  least  beneath 
the  upper  surface  of  such  hearth  or  slab  : 

14.  No  flue  shall  be  built  against  any  party  structure  (y),  unless 
a  withe  is  properly  secured  thereto,  at  the  least  four  inches 
in  thickness : 

16.  No  chimney  breast  or  shaft  built  with  or  in  any  party- wall 
shall  be  cut  away  unless  the  district  surveyor  certifies  that  it 
can  be  done  without  injuriously  affecting  the  stabffity  of  any 
building:  ^  ' 

16.  No  chimney  shaft,  jamb,  breast,  or  flue  shall  be  cut  into 

exwpt  for  the  purpose  of  repair,  or  doing  some  one  or  more 

of  the  followmg  things : 

Of  letting  in  or  removing  or  altering  flues,  pipes,  or  funnels 

for  the  conveyance  of  smoke,  hot  air,  or  steam,  or  of 

letting  in,  remo\ing,  or  altering  smoke  jacks: 

(y)  See  •.  8  for  definlUon. 
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Of  forming  openings  for  soot  doors,  such  openings  to  be 

fitted  witn  a  clode  iron  door  and  frame : 
Of  making  opeaing.-*  for  the  insertion  of  ventilating  TalTes, 
snbiect  to  the  following  restriction,  that  no  opening 
shall  be  made  nearer  than  twelve  inches  to  any  timber 
or  combustible  substance : 
17.  No  timber  or  woodwork  shall  be  placed, 

In  any  wall  or  chimney  breast  nearer  than  twelve  inches 

to  the  inside  of  any  flue  or  chimney  opening ; 
Under  any  chimney  opening  within  eighteen  inches  from 
the  upper  surface  of  the  hearth  of  such  chimiey 
opening; 
Within  two  inches  from  the  face  of  the  brickwork  or 
stonework  about  any  chimney  or  flue,  where  the  sub- 
stance of  such  brickwork  or  stonework  is  less  than 
ei[][ht  and  a  half  inches  thick,  unless  the  face  of  such 
bnckwork  or  stonework  is  rendered ; 
And  no  wooden  plugs  shall  be  driven  nearer  than  six  inches  to  the 
inside  of  any  flue  or  chimney  opening,  nor  any  iron  hold&st 
or  other  iron  fastening  nearer  tnan  two  inches  thereto. 
Rales  as  to       21.  The  following  rules  shall  be  observed  as  te  close  fires,  and  pipes 
close  fires,     for  conveving  heatea  vapour  or  water ;  that  is  to  say, 
and  pipes  |^  ^j^^  fl^^j  under  every  oven  or  stove  used  for  the  purpose  of 

ing\iipour'  trade  or  manufacture,  and  the  floor  around  the  same  for  a 

Ac.  '  space  of  eighteen  inches,  shall  be  formed  of  materials  of  tn 

incombustiole  and  non-conducting  nature : 

2.  No  pipe  for  coave;pig  smoke,  heated  air,  steam,  or  hot  water 

shall  be  fixed  against  any  building  ou  the  face  next  to  any 
street,  alley,  mews,  or  public  way : 

3.  No  pipe  for  conveying  heated  air  or  steam  shall  be  fixed  nearer 

than  six  inches  to  any  combustible  materials : 

4.  No  pipe  for  conveying  hot  water  shall  be  placed  nearer  than 

three  inches  to  any  combustible  materials : 

5.  No  pipe  for  conveying  smoke  or  other  products  of  combustum 

shall  be  fixed  nearer  than  nine  inches  to  any  combustiUe 
material: 
And  f  any  person  fails  m  complying  with  the  rules  of  this  section  he 
shall  for  each  offence  incur  a  penalty  not  exceeding  twenty  pounds,  to 
be  recovered  before  a  justice  of  the  peace  (r). 

Rales  M  to       22.  The  following  rules  shall  be  observed  with  respect  to  accesses 

accesses  aud  and  stairs : 

^^^  ^  ^^  every  public  building  (a),  and  in  every  other  building  contain- 

^I^I^Qg,^  ing  more  than  one  hundred  and  twenty-five  thousand  cubic 

feet,  and  used  as  a  dwelling-house  for  separate  families,  ^e 
floors  of  the  lobbies,  corridors,  passages,  and  landings,  and 
also  the  flights  of  stairs,  shall  be  of  stone  or  other  lire-nroof 
material,  and  carried  by  supports  of  a  fire-proof  materiu. 

Rales  as  to        23.  The  following  rules  shall  be  obiserved  with  respect  to  habitable 

habitable       rooms  in  any  building ;  that  is  to  say, 

i^Q^*  1.  Every  habitable  room  hereafter  constructed  in  any  building, 

except  rooms  in  the  roof  thereof  and  cellars  and  underground 
rooms,  shall  be  in  every  part  at  the  least  seven  feet  in  neigbt 
from  the  floor  to  the  ceiung : 


t 


f)  Sect  103,  and  11  A  12  Vict  c.  43. 

a)  See  interpretation  clause,  b.  3,  and  sa.  6  30. 
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2.  Every  habitable  room  hereafter  constructed  in  the  roof  of  every 

building  shall  be  at  the  least  seven  feet  in  height  from  the 
floor  to  the  ceiling  throughout  not  less  than  one-half  the 
area  of  such  room  : 

3.  Cellars  {b)  and  underground  rooms  shall  be  constructed  in 

manner  directed  by  the  said  Act  for  the  better  Local  Manage- 
ment of  the  Metropolis  :  (e) 
And  whosoever  knowingljr  suffers  any  room  that  is  not  constructed  in 
confonnit^  with  this  section  to  be  inhabited  shall,  in  addition  to  any 
other  liabilities  he  may  be  subject  to  under  this  Act,  incur  a  penalty 
not  exceeding  twenty  shillings  for  every  day  during  which  sucn  room 
is  inhabited ;  and  any  room  in  which  any  person  passes  the  night  shall 
be  deemed  to  be  inhabited  within  the  meaning  of  this  Act. 

24.  Every  party  arch  and  every  arch  or  floor  over  any  public  way,  As  to  )<arty 
or  any  passage   leading  to  premises  in  other  occupation,  shall  be  ^^^^  ^^'^^ 
formed  of  brick,  stone,  or  other  incombustible  materials  :  if  an  arch  of  P^""*^  ^^y^ 
brick  or  stone  is  used,  it  shall,  in  cases  where  its  span  does  not  exceed 

nine  feet,  be  of  the  thickness  of  four  and  a  half  inches  at  the  least, 
but  when  its  span  exceeds  nine  feet,  be  of  the  thickness  of  eight  and  a 
half  inches  at  the  least :  if  an  arch  or  floor  of  iron  or  other  incom- 
bu^stible  material  is  used,  it  shall  be  constructed  in  such  a  manner  as 
may  be  approved  by  the  district  surveyor. 

25.  Every  arch  under  any  public  way  shall  be  formed  of  brick.  As  to  ardi  ;s 
stone,  or  other  incombustible  materials :  if  an  arch  of  brick  or  stone  inder  public 
is  uaed,  it  shall,  in  cases  where  its  span  does  not  exceed  ten  feet,  be  of  ^^^''*' 

the  thickness  of  eight  and  a  half  inches  at  the  least ;  where  its  span 
does  not  exceed  fifteen  feet,  it  shall  be  of  the  thickness  of  thirteen 
inches  at  least ;  and  where  its  span  exceeds  fifteen  feet,  it  shall  be  of 
such  thickness  as  may  be  approved  by  the  district  surveyor :  if  an 
arch  or  other  construction  of  iron  or  other  incombustible  material  is 
used,  it  shall  be  constructed  in  such  manner  as  may  be  approved  by 
the  district  surveyor  (d). 

26.  llie  following  rules  shall  be  observed  as  to  projections  (e) :         Rules  m  u 

1.  Every  coping,  comire,  facia,  window  dressing,  portico,  oalcony,  pn)Jectli>ii«. 

verandan,  btdustrade,  and  architectural  projection  or  decora- 
tion whatsoever,  and  also  the  eaves  or  cornices  to  any  over- 
hanging roof,  except  the  cornices  and  dressings  to  the  window 
fronts  of  shops,  and  except  the  eaves  and  cornices  to  detached 
and  t«emi-detached  dwellmg  houses  distant  at  lea-t  fifteen 
feet  from  any  other  building,  and  from  the  ground  of  any 
adjoining  owner,  shall,  unless  the  Metropolitan  Board  other- 
wise  permit,  be  of  brick,  tile,  stone,  artificial  stone,  slate, 
cement,  or  other  fire-proof  material  (/) 

2.  In  streets  or  alleys  of  a  less  width  than  thirty  feet,  any  shop 

I  (6)  See  Hamilton  r.  St.  Qwivt**,  Hanover  Souare.  L.  R.  9  Q.  B.  42 ;  43  L.  J.  M.  C. 
■41,  and  88. 101 — 104  of  the  Motropolis  Local  Manaarement  Act,  1855,  po«<,  p  669. 
I  (c)  Metropolij  Manac^meitt  Act,  1855,  18  it  19  Vict.  c.  120,  poti,  p.  669 ;  and 
ICity  of  London  Sewors  Act,  11  &  12  Vict.  c.  163,  a.  11,  ei  mq.;  25  A26  Vict 
|e.l02.  8  62. 

I  (d)  See  the  Metropolis  Management  Act,  1855,  18  to  19  Vict.  c.  120.  s.  101, 
liw«f ,  p.  609,  by  which  section  no  vault,  arch,  or  coUnr  can  bo  made  under  any 

atreet,  without  the  consent  of  the  vestry  or  district  board. 
(«)  See  8.  75  of  25  A  26  Vict.  c.  102,  pott,  p.  504  ;  57  Geo.  3,  c.  29,  8.  72  ;  City 

'Sewera  Act,  11  d:  12  Vict  c.  103,  as.  154,  IW.    See  Rtff.  v.  Ingham,  17  Q.  B.  884 ; 

and  JUg.  V.  Pratt,  2^  Ll  T.  235,  as  to  the  power  retained  by  justices  imder 

&7  Geo.  3.  c.  29. 
(/)  Bee  the  rules  of  the  Metropolitan  Board  of  Works  as  to  projections,  and 

general  lines  of  buildings  under  note  to  subs.  5  of  this  section. 
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Rules  08 
\o  the 
separation 
of  biiiMings 
and  limita- 
tion of  their 
jireas. 


front  may  project  beyond  the  external  wall  of  tlie  brnlding 
to  which'  it  belong  for  five  inches  and  no  more,  aod  any 
cornice  of  any  sacn  shop  front  may  project  thirteen  inchef 
and  no  more  ;  and  in  any  street  or  tuley  of  a  width  greater 
than  thirty  feet,  any  shop  front  may  project  ten  inches  and 
no  more,  and  the  cornice  may  project  for  eighteen  inches 
from  the  external  wall-*,  but  no  more  (^) : 

3.  Xo  part  of  the  woodwork  of  any  shop  front  shall  be  fixed 

nearer  than  four  and  a  half  inches  from  the  line  of  junction 
of  any  adjoining  premises,  unless  a  pier  or  corbel  of  stone,  brick, 
or  otaer  fire-proof  material,  four  and  a  half  inches  wide  at  the 
least,  id  built  or  fixed  next  to  such  adjoining  premises  as  hi^h 
as  such  woodwork  is  fixed,  and  projects  an  inch  at  the  least  m 
front  of  the  face  thereof : 

4.  The  roof,  flat,  or  gutter  of  every  building,  and  every  balcony, 

verandah,  shop  front,  or  other  projection,  must  be  so 
arranged  and  constructed,  and  so  supplied  with  glitters  and 
pipes,  as  to  prevent  the  water  therefrom  from  dropping  upon 
or  running  over  anj  public  way : 

5.  Except  in  so  far  as  is  permitted  b^r  this  section  in  the  case  of 

shop  fronts,  and  with  the  exception  of  water  pipes  and  their 
appurtenances,  copings,  cornices,  facias,  window  dressings, 
and  other  like  architectural  decorations,  no  projection  from 
any  building  shall  extend  beyond  the  general  line  of  fronts 
in  any  street  (A),  except  with  the  permission  of  the  Metro* 
politan  Board  of  Worts  hereinafter  mentioned  (i)  : 
27.  The  following  rules  shall  be  observed  as  to  the  separation  of 
buildings,  and  limitation  of  their  areas : 

1.  Every  building  shall  be  separated  by  external  or  party  walls 

from  any  adjoining  building : 

2.  Separate  sets  of   chambers  or  rooms  tenanted  by  different 

persons  shall,  if  contained  in  a  building  exceeding  ihne 
thousand  six  hundred  square  feet  in  area,  be  deemed  to  be 
separate  buildings,  and  be  divided  accordingly,  so  far  as  they 
adjoin  vertically  by  party  walls,  and  so  far  as  they  adjoin 
horizontally  by  party  arches  or  fire-proof  floors. 

(g)  S«6  note  (t),  wfra. 

(h)  It  ia  a  qucfltion  of  fact  what  is  a  atreot  within  this  sectioii.  When  a 
iragiatrate  has,  upon  the  construction  of  this  rule,  decided  that  a  certain 
place  ia  a  street,  the  Court  will  not  interfere  with  his  decision,  yneman  t. 
Baker,  8  C.  B.  N.  S.  200.  See  Reg.  v.  JkiymaH,  7  EL  &  B.  072;  26  K  J.  M.  C, 
128 ;  8  Jur.  N.  S.  744,  decided  under  18  &  19  Vict.  c.  120.  as.  105,  S26 ;  when 
the  magistrate  dismissed  a  summons  on  the  ground  that  certain  houses  were 
not  a  street  within  the  meaning  of  the  enactment,  and  Lord  Campbell,  C.  J., 
Wightman  and  Crompton,  J  J.,  held  (Erie,  J.,  dissentiente)  that  the  Court 
coiOd  not  inquire  whether  the  ma^trate  came  to  a  right  oonclusion  or  not, 
but  only  whether  he  had  adludicatod ;  and,  they  being  of  opinion  that  he  had 
done  so,  the  rule  was  dlschat^ed  without  any  expression  of  opinion  as  to 
whether  he  was  ri^ht  or  wrong  in  his  conbtruction  of  the  Act  See  the  cases 
cited  under  s.  166  of  the  Public  Health  Act,  1875,  post,  p.  62«. 

(x)  The  following  are  the  rules  and  reflations  of  the  Superintending 
Arcnltect's  Department  of  the  Metropolitan  Board  of  Works  with  respect  to 
projections,  general  lines  of  buildings,  Arc. 

iJl  applications  must  be  made  in  writing  on  f>  olacap  paper,  settinff  forfh 
the  nature  of  the  building,  work,  or  other  matter ;  the  situation  and  mstrict 
in  which  the  same  in  to  be  built ;  also  describing  all  necessary  particulars  as 
to  the  proposed  mode  of  construction ;  and  stf  ting  under  which  section  of  the 
Act  the  fianctlnn  is  sought;  to  be  accompanied  by  a  block  plan  in  duplicate* 
on  tracing  cloth,  drawn  to  a  scale  of  44  feet  to  one  inch  for  general  linos  of 

*  A  third  copy  of  plans  is  required  when  approved. 
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3.  If  any  buildiDg  in  one  occupation  is  divided  into  two  or  more 

tenements,  each  having^  a  separate  entrance  and  staircase,  or 
a  separate  entrance  from  without,  every  such  tenement  ^hall 
be  deemed  to  be  a  separate  building  for  the  purposes  of  this 
Act: 

4.  Every  warehouse,  or  other  building  used  either  wholly  or  in 

part  for  the  purposes  of  trade  or  manufacture,  containing 
more  than  two  hundred  and  sixteen  thousand  cubic  feet,  8han 
be  divided  hj  party-walh  in  such  manner  that  the  contents 
of  each  division  thereof  shall  not  exceed  the  above-mentioned 
number  of  cubic  feet  (A-). 
28.  The  following  rules  shall  be  observed  as  to  uniting  buildings  :     nnies  as  to 

1 .  No  buildings  shall  be  united  unless  they  are  wholly  in  the  same  uniting 

occupation :  buildingR. 

2.  No  buildings  shall  be  united,  if  when  so  united  they  will,  con- 

sidered as  one  building  only,  be  in  contravention  of  any  of  the 
provisions  of  this  Act :  (/) 

5.  No  opening  shall  be  made  in  any  party-wall  dividing  buildings, 

which,  if  taken  together,  would  contain  more  than   two 
hundred  and  sixteen  thousand  cubic  feet,  except  under  the 
following  conditions :  (m) 
Such  opening  shall  not  exceed  in  width  seven  feet  or  in 

height  eight  feet : 
Such  opening  shall  have  the  floor,  jambs,  and  head  formed 
of  orick,  stone,  or  iron,  and  be  closed  by  two  wrought 

Iraildiii^,  and  22  feet  to  one  inch  for  proiectlons.  The  dimensions  most  be 
fUntred  thereon,  and  the  situation  of  the  building  shown  with  referenee  to 
adjoining  buildings,  and  to  the  ground  of  any  adjoining  owner. 

So  application  relativo  to  anv  building,  structure,  or  erection,  proposed  to 
be  erected  bevond  the  general  line  of  fronts  of  buildings  under  section  75  of 
the  Metropoua  Local  Management  Amendment  Act,  li^2,  or  the  20th 
eection  of  this  Act,  will  be  granted,  unless  a  notice  that  such  application  is 
to  be  mide  shall  have  been  given  to  or  left  by  an  officer  of  the  B(Mrd  for  the 
occupiers  of  the  two  adjoining  buildings  on  each  side  of  the  proposed 
building;  and  no  such  application  will  be  brought  before  the  Board  until 
after  the  expiration  of  fourteen  d^ya  from  the  date  of  such  notice,  tmless  the 
pArtiee  upon  whom  such  notice  has  been  served  shall  have  previously  sent  In 
their  reply  to  the  office  of  the  Superintending  Architect. 

See  CMdttraw  v.  Jhietitortk,  L.  R.  5  Q.  B.  D.  275 :  49  L.  J.  M.  C.  73  ;  42  L.  T. 
440  ;  as  to  the  construction  of  a  provisiun  against  projections. 

See  a.  120  of  the  Metropolis  MonAgement  Act,  1855,  pott.  p.  574. 

(k)  But  by  the  Metropolitan  Building  Act  (Amendment  Act)  1860,  S3  dt  24 
Vict.  c.  52,  a  2,  the  rules  as  to  cubical  dimensions  are  not  to  apply  to  any 
tmlldlng  to  be  used  wholly  for  the  manufacture  of  the  machinery  and  boilers 
of  steam  vessels  beyond  the  dlatanoe  of  three  miles  from  Saint  PaiU'a 
Cathedral :  provided  that  every  such  building  shall  consist  of  one  floor  only. 
aod  ahall  be  constructed  of  incombustible  material ;  and  that  all  the  rules  and 
proTiatons  of  the  Act,  applicable  to  buildings  of  a  siznilar  character,  have  been 
duly  complied  with,  and  that  every  such  building,  if  of  greater  dimensions 
than  two  hundred  and  sixteen  thousand  cubic  feet,  shall  be  subject  to  the 
approval  of  the  Metropolitan  Board  of  Works,  in  the  same  manner  as  iron 
bmldJnirs  or  buildings  to  which  the  rules  of  the  Act  are  inapplicable  as  set 
forth  in  a  5d.    See  post,  p.  555. 

(I>  The  alteration  of  an  old  building  by  an  addition  is  not  within  this  rule, 
unlnm  the  addition  was  at  some  time  a  separate  building  in  itself.  Seott  v. 
/^I^,  46  L.  J.  M.  C.  267,  C.  A.  reversing  lb.,  L.  R.  2  Ex.  Div.  89 ;  46  U  J. 
M.  C.  117. 

(fit)  Where  two  houses  have  been  united  by  means  of  an  opening  in  the 
party- wall  before  this  Act  came  into  operation,  and  an  opening  is  made  Into 
another  building  so  as  to  connect  the  same  wi^  the  two  nouses,  if  the  three 
houeee  together  contain  more  than  216,000  cubic  feet,  the  two  houses  will  be 
oonaidered  as  one  building,  and  the  requirements  of  the  Act  must  be  observed. 
Askbw  ▼•  WoodUwrpe,  33  L.  J.  M.  C.  68 ;  12  W.  R  209 ;  9  L.  T.  N.  8.  409. 
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iron  doors,  each  one  fourth  of  an  inch  thick  ia  the 
panel,  at  a  dislanie  from  each  other  of  the  full  thick- 
ness of  the  wall,  fifed  to  rehated  frames,  withonl 
woodwork  of  any  kind ; 
4.  Whenever  any  huildings  which  have  heen  united  cease  to  be  in 
the  same  occupation,  any  openings  made  in  the  party-walls 
di\idiBg  the  Fame  shall  be  stopped  up  with  bricK  or  stose 
work  of  the  full  thickness  of  the  wall  itself,  and  properly 
bonded  therewith. 

29.  Every  building  UFed  or  intended  to  be  used  as  a  dwelling  house, 
unless  all  the  rooms  can  be  li;^hted  and  Tentilatcd  from  a  street  or  alley 
adjoining,  shall  have  in  the  rear  or  on  the  side  thereof  an  open  space 
exclusively  belonging  thereto  of  the  eitent  at  least  of  one  hundred 
square  feet. 

30.  Notwithstanding  anything  herein  contained,  every  public  build- 
ing (//),  including  the  walls,  roots,  floors,  galleries,  and  staircases,  shall 
be  constructed  m  such  manner  as  may  be  approved  by  the  district 
surveyor,  or,  in  the  event  of  disagreement,  may  be  determined  by  the 
Metropolitan  Board  {o) ;  and,  save  in  so  far  as  resrei-ts  the  rules  of 
construction,  every  public  buUding  shall  thionghout  this  Act  be  deemed 
to  be  included  in  the  term  building,  and  be  subject  to  all  the  provisions 
of  this  Act,  in  the  same  manner  as  if  it  were  a  building  erected  for  a 
purpose  other  than  a  public  purpose. 

DiST&ICT  SuRYirroRB.I 

31.  With  the  exemptions  hereinbefore  mentioned  (p),  every  build- 
ing, and  every  work  done  to,  in,  or  upon  any  building,  bhnll  be  subject 
to  the  supervision  of  the  district  surveyor  appointed  to  the  district  in 
which  the  building  is  situate. 

32.  The  following  things  may  be  done  by  the  Metropolitan  Board  of 
Works,  established  oy  the  said  Act  for  the  better  Local  Management  of 
the  Metropolis,  by  order,  at  their  discretion ;  that  is  to  say, 

1.  That  they  may  alier  the  limits  ot  any  district,  or  unite  any 

two  or  more  districts  together,  and  in  any  such  case  place 
such  altered  district  under  the  8uper\'ii«ion  of  any  existing  or 
of  any  future  disirict  surveyor,  with  power  from  time  to 
time  to  alter  any  district  so  made,  and  do  all  such  uiatters 
and  thin^  as  are  necessary  for  carrying  into  eifect  the  power 
hereby  given  : 

2.  They  may  dismiss  any  existing  di&trict  sur^'eyor,  with  the 

consent  of  one  of  her  majesty  s  principal  secretaries  of  state ; 
they  may  suspend  any  such  surveyor  as  last  aforesaid ;  they 


(n)  See  interpretation  clause,  s.  8,  and  sa.  6.  22,  30.  As  to  a  church 
R^.  V.  Cat-rulhera,  83  L.  J.^M.  C.  107 ;  12  W.  R,  872  ;  9  L.  T.  N.  8.  8S5 ;  aa  to 
theatres  and  muric  bal's,  see  s.  11  of  the  MetropoUa  Management  and  Build- 
ing Acta  Amendment  Act,  1878,  post^  p.  645. 

(o)  In  any  case  in  which  a  disagreement  shall  arise  between  the  district 
surveyor  and  the  builder,  or  building  surveyor,  under  the  pTovideoos  con- 
tained in  this  section,  as  to  the  mode  of  constructing  any  public  building, 
upon  -which  the  decision  of  the  Board  becomes  necessary,  the  question  ahiul 
be  brought  before  the  Board  by  one  of  the  parties  by  a  memorial  setting 
forth  the  facts  of  the  case,  accompanied  by  plans  and  oxplanationa.  upon 
receipt  of  which  the  Superintending  Aichitect  shall  communicate  with  the 
other  party  and  require  him  to  furnish  similar  information  in  support  of  his 
case ;  and  when  the  same  shall  Lave  been  received,  the  whole  matter  diall  be 
laid  before  the  Board,  before  whom  the  parties  shall  be  required  to  appear, 
andi  *  deemed  necessary,  with  witneasea. 

(p)   lee  s.  0,  as  to  exemptions,  and  also  s.  9.    Bee  s.  S,  for  definition  of 
distil  .t  surveyor. 
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may  dismiss  or  suspend  any  future  district  surveyor  ;  and  in 

case  of  any  suspension   or  during  any  yacancy  they  may 

appoint  a  temporary  substitute : 
2,  Wnenerer  any  yacancy  occurs  in  the  office  of  any  existing  or 

future  district  surveyor  they  may  appoint  another  qualified 

person  in  his  place : 
4.  Toey  may  pay  such  amount  of  compensation  as  they  think  fit 

to  any  distnct  surveyor  who  may  be  deprived  of  his  ofHce,  in 

pursuance  of  the  power  hereby  ^ven  of  altering  the  limits  of 

districts: 
But  subject  to  the  provisions  herein  contained,  the  several  places  which 
at  the  time  when  this  Act  comes  into  operation  are  constituted  districts 
vnder  an  Act  passed  in  the  eighth  year  of  the  reign  of  Her  present 
Majesty,  chapter  eightv-four,  and  intituled  "  An  Act  for  regulating 
the  Construction  and  t^se  of  Buildings  in  the  Metropolis  and  its 
Keig;hbourhood/'  for  the  purposes  of  that  Act,  shall  continue  to  be 
districts  for  the  purposes  of  tnis  Act,  and  the  several  persons  who  at 
the  time  when  this  Act  comes  into  operation  are  district  surveyors 
under  the  provisions  of  the  said  Act  shall  continue  to  be  district 
surveyors  under  this  Act. 

33.  The  Insti'.ute  of  British  Architects  may  from  time  to  time  Examine- 
cause  to  be  examined,  by  such  persons  and  in  such  manner  as  they  i*^"!,?*.^  *. 
think  fit,  all  candidates  presenting  themselves  for  the  purpose  of  being  ^^tish 
examined  as  to   their  competency  to  perfc^rra  the  duties  of  district  Architects. 
surveyor,  and  shall  ^rant  certificates  of  competency  to  the  candidates 

found  deserving  of  tne  same ;  and  no  person  who  has  not  already  filled 
the  office  of  di>trict  surveyor,  or  has  not  already  obtained  a  certificate 
of  competency  in  pursuance  of  the  said  Act  of  the  eigh  h  year  of  the 
reign  of  Her  present  Majesty,  chapter  eighty-tour,  shall  be  qualified 
to  be  appointed  to  that  office,  unless  he  has  received  a  certificate  of 
competency  from  the  said  Institute  of  British  Architects,  or  has  been 
examined  in  such  other  manner  as  the  said  Metropolitan  Board  may 
direct,  and  been  found  competent  in  such  examination. 

34.  Every  district  surveyor  shall  have  and  maintain  an  office  at  his  District  sur- 
own  expense  in  such  part  of  his  district  as  may  be  approved  by  the  JJ^g'^^^/ji 
Metropolitan  Board'  of  Works.  maintain  an 

35.  If  an^r  district  surveyor  is  prevented  by  illness,  infirmity,  or  any  office. 
«ther  unavoidable  circumstance  from   attending  to  the  duties  of  his  District  sur- 
office,  he  may,  with  the  consent  of  the  Metropolitan  Board  of  Works,  veyor  may 
appoint  some  other  person  as  his  deputy  to  perform  all  his  duties  for  5S}I^ty  witli 
siieh  time  as  he  may  oe  prevented  from  executing  them.  cuuHent. 

36.  If  at  any  time  it  appears  to  the  Metropolitan  Board  of  Works  ^^gsistant 
that,  on  account  of  the  pres>ure  of  business  in  any  district,  or  any  surveyor 
other  account,  the  surveyor  of  that  district  cannot  discharge  his  duties  may  be  a])- 
promptly  and  efficiently,  then  such  board  may  direct  any  other  district  ^'^^j^g^^cy 
curveyor  to  assist  the  surveyor  of  such  district  in  the  performance  of  ®     ^ 
bis  duties,  or  appoint  some  other  person  to  give  such  assistance,  and 

«ach  assistant  surveyor  shall  be  entitled  to  receive  all  fees  payable  in 
respect  of  the  services  performed  by  him. 

37-  If  any  building  is  executed,  or  any  work  done  to,  in,  or  upon  District  sur- 
any  building,  by  or  under  the  superintendence  of  any  district  surveyor  J[y^^J^  ^l^ 
acting  professionally  or  on  his  own  private  account,  it  shall  not  be  ^f  works 
lawf  lu  lor  such  surveyor  to  survey  any  such  building  for  the  purpose  under  his 
of  this  Act,  or  to  act  as  district  surveyor  in  respect  thereof  or  in  any  prr)fe8sional 
matter  connected  therewith,  but  it  shall  be  his  duty  to  give  notice  jeJice" 
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thereof  to  the  said  Metropolitan  Board,  who  shall  then  appoint  some 
other  district  snrreyor  to  act  in  respect  of  sach  matter  (r). 

Notices  to  District  Suhybyobs. 

38.  Two  days  before  the  following  acts  or  cTent,  that  is  to  say, 
Two  davs  before  any  building,  or  any  work  to,  in,  or  upon  anr 

building,  is  commenced,  and  also,  if  the  proeress  of  any  sm 
building  or  work  is  after  the  commencement  wereof  suspended 
for  any  period  exceeding  three  months,  two  days  before  sach 
building  or  work  is  resumed,  and  also  if  during  the  progress 
of  any  such  building  or  work  the  builder  employed  hereon  is 
changed,  then  two  days  before  any  new  buuder  enters  upon 
the  continuance  of  sach  building  or  work, 
It  shall  be  the  duty  of  the  builder  engaged  in  building  or  rebuilding 
such  building,  or  in  executing  such  work,  or  in  continuing  such  building 
or  work,  to  give  to  the  district  surreyor  notice  in  writing  atating  the 
situation,  area,  and  height,  and  intended  use  of  the  building  or  buildings 
about  to  be  comment,  or  to,  iu,  or  upon  which  any  work  is  to  be 
done,  and  the  number  of  such  buildings  if  more  than  one,  and  also 
the  particulars  of  any  such  proposed  work,  and  btating  also  his  own 
name  and  address,  but  any  works  to,  in,  or  upon  the  same  building  that 
are  in  progress  at  the  same  time  may  be  included  in  one  notice. 

39.  £very  district  surveyor  shall,  upon  the  receipt  of  any  sach  notice 
as  aforesaid,  and  also  upon  any  work  affected  by  the  rules  of  this  Act^ 
but  in  respect  of  which  no  notice  has  been  given,  being  observed  by  or 
made  known  to  him,  and  also  from  time  to  time  during  the  progress  of 
any  works  affected  by  the  rules  and  directions  of  this  Act,  as  often  as 
may  be  necessary  for  securing  the  due  observance  of  such  rules,  survey 
any  building  or  work  hereby  placed  under  their  supervi>ion,  and  cause 
all  the  rules  of  this  Act  to  be  duly  observed. 

40.  Every  notice  given  in  pursuance  of  this  Act  shall  be  deemed,  in 
any  question  relative  to  any  building  or  work,  to  be  prima  farie 
evidence  as  against  such  builder  of  the  nature  of  the  building  or  work 
proposed  to  be  built  or  done. 

41.  If  any  builder  neglects  to  give  notice  in  any  of  the  cases  afore- 
said, or  executes  any  works  of  which  he  is  hereby  required  to  give 
notice  before  giving  the  same,  or  having  given  due  notice  of  any  woiks 
executes  the  same  oefore  the  expiration  of  two  days  from  the  time  of 
giying  such  notice,  such  builder  shall  for  every  such  offence  incur  a 
penalty  not  exceeding  twenty  pounds,  to  be  recoyered  before  a  justice 

of  the  peace  (/). 

42.  At  all  reasonable  times  during  the  progress  of  any  building  or 
work  affected  by  this  Act  it  shall  be  lawful  for  the  dis^ct  surveyor 
to  enter  and  inspect  such  building  or  work ;  and  if  any  person  refuses 
to  admit  such  suryeyor  to  inspect  such  building  or  work,  or  refuses  or 

(r)  See  s.  62  as  to  the  superintending  arohitect. 

(«)  See  s.  105  as  to  liraitiitiou  of  time  lor  proceedings  by  district  nurveyor  it 
due  notice  h:i8  not  betn  given. 

See  s.  44  as  to  works  being  commenced  without  notice  in  case  of  emergency. 

See  By-laws  under  Metropolis  Management  and  Building  Acts  Amendment 
Act,  187S,  as  to  deposit  of  plans,  kc,  port^  p.  564. 

See  18  &  19  Vict,  c  120,  s.  70,  poxt,  p.  5<>4,  and  25  h  26  Vict.  c.  IDS,  s.  SS,  po«/. 
p.  600,  as  to  notices  to  vestries  and  district  boards  before  commencing  founda- 
tions of  now  buildings ;  if  within  city  of  London,  see  11  &  12  Vict,  c  li^,  a.  63. 

It  is  not  necessary  to  give  notice  U)  tlie  district  surveyor  before  commen- 
cing building,  within  the  exemption  of  s.  6.     Reg.  v.  Juj/^  8  El.  k  B.  4(^. 

(0  See  s.  103,  and  11  &  12  Vict.  c.  4a. 
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n^lects  to  afford  sncli  suireyor  all  reasonable  assistance  in  such  in-  affected  by 
spection,  in  eTery  snch  case  the  offender  shall  incur  for  each  offence  a  this  Act. 
penalty  not  exceeding  twenty  pounds,  to  be  recoyered  before  a  jastice  Penalty  for 
of  the  peace  (u),  refiisaL 

43.^  The  district  surveyor  may  at  all  reasonable  times  enter  any  District  sur- 
premises,  with  the  exception  of  buildings  hereinbefore  exempted  by  veyor  may 
name  Jx),  for  the  purpose  of  ascertaining  whether  any  buildings  erected  enter  build- 
in  sucn  premi^e8  are  in  such  a  situation  or  possess  such  characteristics  certain  al' to 
as  are  hereinbefore  required  in  order  to  exempt  them  from  the  operation  exempted 
of  this  Act,  and  he  may  do  all  such  things  as  are  necessary  for  the  buildings. 
aboye  purpose ;  and  if  any  person  refuses  to  admit  such  surreyor  to 
enter  such  premises  or  to  inspect  any^  such  building,  or  'neglects  to 
afford  to  him  all  reasonable  assistance  in  such  inspection,  in  every  such 
case  the  offender  shall  incur  for  each  offence  a  penalty  not  exceeding 
twenty  pounds,  to  be  recovered  before  a  justice  of  the  peace  (m). 

44.  If  by  reason  of  any  emergency  any  act  or  work  is  required  to  in  case  of 
b«  done  immediately,  or  before  notice  can  be  given  as  aforesaid,  then  emergency, 
it  shall  be  lawful  to  do  the  act  or  work  so  required  to  be  done,  upon  JJ^conv!^^ 
condition  that  before  the  expiration  of  twenty-four  hours  after  such  menced* 
act  or  work  has  been  begun  notice  thereof  is  given  to  the  district  without 
•nryeyor(x).  .  •  notice. 

PROCBEDINOS  BY  D16T.IICT  SuKyBYOBS  IN  CA8B  OF  IbAEOVLABITY. 

45.  In  the  following  cases,  that  is  to  say, —  Notice  by 
If  m  erecting  any  building,  or  in  doing  any  work  to,  in,  or  upon  ^eyor^in  ^' 

any  building,  anything  is  done  contrary  to  any  of  the  rules  ^^  of 
of  this  Act,  or  anything  required  by  this  Act  is  omitted  to  be  irregularity. 
done ;  or 
In  cases  where  due  notice  has  not  been  given, — 

If  the  district  surveyor,  on  surveying  or  inspecting  any  building 

or  work,  finds  that  the  same  is*  so  far  advanced  that  he  cannot 

ascertain  whether  anything  has  been  done  contrary  to  the  rules 

of  this  Act,  or  whether  anything  required  by  the  rules  of  this 

Act  has  been  omitted  to  be  done ; 

In  every  such  case  the  di>trict  surveyor  shall  give  to  the  builder 

engaged  in  erecting  such  building,  or  in  doing  such  work,  notice  in 

writing  requiring  such  builder,  within  forty-eight  hours  from  the  date 

of  such  notice,  to  cause  anything  done  contrary  to  the  rules  of  this  Act 

to  be  amended,  or  to  do  anything  required  to  b )  done  by  this  Act,  but 

yvhich  has  been  omitted  to  be  done,  or  to  cause  so  much  of  any  building 

or  work  as  prevents  such  district  surveyor  from  ascertaining  whether 

anything  has  been  done  or  omitted  to  be  done  as  aforesaid  to  be  to  a 

sufficient  extent  cut  into,  laid  open,  or  pulled  down. 

46.  If  the  builder  to  whom  such  notice  is  given  makes  default  in  On  non- 
complying-  with  the  requisition  thereof  within  such  period  of  forty-  *^*J2f ^'*r.*'* 
eight  hours,  the  district  surveyor  may  cause  complamt  of  such  non-  j^gtice^to^^ 
compliance    to   be   made  before  a  justice  of    the   peace,  and  such  summon 
justice  shall  thereupon  issue  a  summons  requiring  the  builder  so  in  builder^nd 
default  to  appear  before  him ;  and  if  upon  his  appearance,  or  in  his  ^^onipl " 
absence,  upon  due  proof  of  the  service  of  such  summons,  it  appears  to  ^{th  reqiii- 
such  justice  that  the  requisitions  made  by  such  notice  or  any  of  them  sitiou. 
are  authorized  by  this  Act,  he  shall  make  an  order  on  such  builder 

(k)  See  B.  103,  and  11  &  12  Yfct.  c.  43. 
(x)  See  8.  6. 
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ance witn 
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justice. 


Penalty  on 
workmen, 
Ac,  doing 
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contra^  to 
rules  of  Act. 


Payments  to 
district  sur- 
veyors in 
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matters  in 
first  part  of 
second 
scliedule. 


Metropo- 
litan Board 
may  appoint 
special  fees 
for  services 
not  pri)- 
Tided  for. 


commanding  him  to  comply  with  the  requisition-s  of  such  notice,  or  aay 
of  such  recjuisitions  that  may  in  his  opinion  be  authorized  by  this  Act, 
within  a  time  to  be  named  in  such  order  (t/). 

47.  If  such  order  is  not  complied  with,  the  builder  on  whom  H  is 
made  ^hall  incur  a  penalty  not  exceeding  twenty  pounds  a  day,  to  be 
recovered  before  a  justice  of  the  peace,  during  everv  day  of  the  con- 
tinuance of  such  noncompliance,  and  in  addition  thereto  the  distriet 
surveyor  may,  if  he  thinks  fit,  proceed  with  a  sufficient  number  of 
workmen  to  enter  upon  the  premises,  and  do  all  such  things  as  may  be 
necessary  for  en  forcing  the  requisitions  of  such  notice,  and  for  bringiuf 
any  building  or  work  into  conformity  with  the  rules  of  this  Act,  and 
all  expense  incurred  by  him  in  so  doing  and  in  any  such  proceedings 
as  aforesaid,  may  be  recovered  from  the  builder  on  whom  such  order 
was  made,  in  a  summary  manner,  before  a  justice  of  the  peace  >z',  or 
may  be  recovered  from  the  owner  of  the  premises  in  the  same  manner 
in  which  expenses  incurred  by  the  commissioners  hereinafter  named  in 
respect  of  dangerous  buildings  are  hereinafter  directed  to  be  recovered 
from  any  owner  (a) ;  and  if  the  owner  cannot  be  found,  or  if,  on  demand, 
he  refuses  or  neglects  to  pay  the  aforesaid  expenses,  the  district  surreyor 
shall  have  the  same  power  of  taking  and  selling  the  building  in  respect 
of  which  the  .order  is  made,  and  of  applying  the  proceeds,  as  is  thereby 
given  to  the  commissioners  (b). 

48.  If  any  workman,  labourer,  servant,  or  other  person  employed  in 
or  about  any  building,  wilfully,  and  without  the  privity  or  consent  of 
the  person  causing  such  work  to  be  done,  does  anything  in  or  about 
such  building  contrary  to  the  rules  of  this  Act,  he  shall  for  each  such 
offence  incur  a  penalty  not  exceeding  fifty  shillings  (r). 

Fees  of  Disteict  Surveyors  (tf;, 

49.  There  shall  be  paid  to  the  district  eurveyor^,  in  respect  of  the 
several  matters  specified  in  the  first  part  of  the  second  Schedule  hereto, 
the  fees  therein  specified  (e),  or  such  other  fees,  not  exceeding  the 
amounts  therein  specified,  as  may  from  time  to  time  be  directed  by 
the  Metropolitan  Loard  of  Works ;  but  one  fee  only  shall  be  charge^ 
able  with  respect  to  any  such  works  done  in,  to,  or  upon  any  buildjng 
Wi  are  in  pursuance  of  the  provisions  hereinbefore  contained  included 
in  one  notice;  and  it'  in  (onsequenre  of  any  redi^ction  being  made  by 
the  said  Metropoliian  lioard  in  the  amount  of  the  said  sch^uled  tees 
the  income  of  any  existing  district  surve3'or  is  diminished,  the  Metro- 
politan Board  sfiall  grant  to  him  compensation  in  respect  of  such 
diminution  (/). 

50.  If  any  special  service  is  required  to  be  performed  by  the  district 
surveyor  under  the  first  part  of  this  Act,  for  which  no  fee  is  specified 
in  the  said  schedule,  the  Metropolitan  Board  of  Works  may  order  such 
fee  to  be  paid  for  such  service  as  they  think  fit,  and  the  district  sur- 
veyor shall  have  the  same  rtmedy  for  recovering  such  special  fee  as  if 
the  same  were  expressly  named  in  the  said  schedule. 

(y)  See  Sauman,  v.  St.  Pann-oi  Vtgli-y,  L.  R.  2  Q.  B.  528 ;  36  L.  J.  if.  C. 
127  :  15  W.  R.  904,  as  to  8.  75  of  25  &  26  Vict.  c.  102,  and  an  order  to  demoii.«<fa 
buildings  erected  in  contravention  of  that  Act,  poat,  p.  5^ 

U)  See  s.  103,  and  11  &  12  Vict.  c.  43. 

(a)  See  ss.  73,  74,  and  97. 

(b)  See  8.  74. 

le)  S.  103,  and  11  &  12  Vict.  c.  43. 

(d)  See  the  interpretation  clause,  s.  S. 

!<*)  See  the  Hchedule,  p.  539,  and  Potcer  v.  H'igmore,  L,  R.  7  C.  P.  889. 

(/)  See  8.  65. 
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51.  At  the  expiration  of  the  following  periods,  that  is  to  say,  PeriodH 

of  one  month  after  the  roof  of  any  building  surveyed  by  any  when  sur- 
diittrict  surveyor  under  this  Act  has  been  covered  m,  t*t W V  ' 

of  fourteen  days  after  the  completion  of  any  such  woik  as  is  by  f^^^^ 

this  Act  placed  under  the  supervision  of  the  district  surveyor, 
of  fourteen  day&  after  any  special  service  in  respect  of  any  build- 
ing has  been  performed, 
the  district  surveyor  bhall  be  entitled  to  receive  the  amount  of  fees  due 
io  him  from  the  builder  employed  in  erecting  such  building  (v).  or  in 
doing  s'.ich  work,  or  in  domg  any  matter  in  respect  of  which  any 
spe^^ial  service  has  been  pe  formed  by  the  surveyor,  or  from  the 
owner  {ff)  or  occupier  of  the  biiildini^  so  erected  or  in  respect  of  which  • 
such  work  has  been  done  or  service  performed ;  and  if  any  such 
builder,  owner,  or  occupier  refu-es  to  pay  the  sam%  sui'h  fees  may  be 
recovered  in  a  summHry  manner  before  a  justice  of  the  peace  (A)*  upon 
its  being  shown  to  the  satisfaction  of  such  justice  that  a  proper  bill 
specifying  the  amount  of  sur^h  fees  was  delivered  to  such  builder, 
owner,  or  o  'cupier,  or  sent  to  him  in  a  registered  letter  addressed  to  his 
ladt  known  residence  {*). 

RETuaxs  BY  District  Susveyoks. 

52.  Every  district  surveyor  shall,  within  seven  da^'s  after  the  first  District  sur- 
day  of  every  month,  make  a  return  to  the  Metropolitan  Board  of  veyor  to 
Works,  in  such  manner  as  they  may  appoint,  of  all  notices  and  com-  "^^J. , 
plaints  received  by  him  relative  to  the  business  of  his  district,  and  the  {^tum/to 
results  thereof,  and  of  all  matters  brought  by  him  before  any  justice  Metropoii- 
of  the  peace,  and  of  all  the  several  works  supervised  and  special  tan  Board  of 
services  performed  by  him  in  the  exercise  of  his  o.iice  within  the  pre-  ^^'♦^J'^** 
▼ions  month,  and  of  all  fees  charged  or  received  in  respect  thereof, 

and  <pe  ify  in  such  return  the  description  and  locality  of  every  building 
built,  rebuilt,  enlarged,  or  altered,  or  on  which  any  work  has  been 
done  under  his  supervision,  with  the  particular  nature  uf  every  work 
in  respect  of  whi  -h  any  fee  has  been  ciiarged  or  received. 

53.  Eveiy  such  return  shall  be  signed  by  such  surveyor,  and  shall  be  Return  duly 
deemed  to  be  a  certificate  that  all  the  works  enumerated  therein  as  signed  to  ije 
completed  have  been  done  in  all  respects  agreeably  to  this  Act,  ac-  tuaTworkaT 
«ording  to  the  best  of  his  knowledge  and  belief,  and  that  they  have  are  agree- 
been  duly  surveyed  by  him.  able  to  Act. 

64.  The  officer  hereinafter  mentioned  {k)   as  the  Superintending  suporin- 
Architect   of    Metropolitan   Buildings,  or  such   other  otficer  as  the  tending 
Metropolitan  Board  of  Works  appoint,  shall  from  time  to  time  examine  a^dn^ieot  to 
the  aaid  monthly  retum^i  made  oy  the  district  surveyors ;  and  in  case  cmnit^of 

fees  chaiiged 

(ff)  See  Poteer  ▼.  Wiffmortj  L.  R.  7  C.  P.  386,  as  to  foes  where  arches  form  a 
distinct  building. 

**  Owner  "  means  the  builder  for  the  time  being  when  the  fees  become  due. 
Tubb  V.  Good,  L.  R.  5  Q.  B.  443 ;  89  L.  J.  M.  C.  135. 

A  tenint  under  a  building  lease  granted  by  the  owner  in  foe  is  liable  Ha 
"owner"  for  the . survo vor^tf  fees,  and  not  the  owner  In  fee,  where  the 
tenant,  whether  he  has  a  legal  or  only  an  equitable  title,  baa  the  power  to  let 
the  houses  and  receive  the  pruflts.  CoutdtaeU  v.  Manton,  L.  R.  7  Q.  B.  65.  See 
Btdyn  ▼.  Whiekeord,  27  L.  J.  M.  C.  211 ;  El.  B.  k  El.  126,  as  to  a  tenant  under 
a  building  lease  iit  a  peppercorn  rent ;  and  the  other  cases,  ante,  p.  497. 

(k)  S.  103.  and  11  <b  12  Vict.  c.  43. 

(0  The  decision  of  the  magistrate  is  the  subject  of  an  appeal  under  20  &  21 
Vict.  c.  43,  notwithstanding  8.  106  ;the  appeal  clause),  /bicer  v.  IViomn^t 
L.  R.  7  C.  P.  386. 

ik)  S.  62. 
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by  district  ^^J  ^^^  therein  specified  appear  to  such  officer  to  be  unanthoiizcd  bj 
0urvcyore,  this  Act,  or  to  exceed  in  amount  the  rates  hereby  made  payable,  or  in 
and  to  case  anv  bu(  h  account  appears  to  be  in  any  respect  fmndulent  or  untrue, 

cflle  of  °  ^®  ^^^"  ™^^®  ^^  report  in  writing  to  that  effect  to  the  Metropolitan 
exceiM.  Board  of  AVorks,  who  shall  thereupon  take  such  steps  in  the  matter  as 

they  deem  expedient  (/). 

PowB&s  OF  Metbopolitan  Board  of  Works. 

Power  for  6«^>  The  Metropolitan  Board  of  Works  may,  by  order,  made  with 
Metropo-  the  consent  of  Her  Majesty  in  council,  alter,  in  such  manner  as  they 
^*fWo  ka^to  ™*y  think  fit,  the  rules  for  the  regulation  of  the  thickness  of  wall* 
modify  contained  in  the  first  schedule  hereto. 

rules.  66.  Whenever  any  builder  is  desirous  of  erec^g  any  iron  build> 

BuiMings  to  uig  (m),  or  any  other  building  to  which  the  rules  of  this  Act  are  in- 

which  rules   applicable  ht\  he  shall  make  an   application  to  the    Metropolitan 

of  '^('t  are      Board  of  Works,  stating  such  desire,  and  setting  out  a  ^lan  of  the 

iu«in»iicat)ie.  proposed  building,  with  such  particulars  as  to  the  oonstraction  thereof 

as  may  be  required  by  the  saia  board ;  and  the  latter,  if  satisfied  with 

such  plan  ana  particulars,  shall  signify  their  approval  of  the  same,  and 

thereupon  sucn  building  may  be  constructed  according  to  such  plan 

and  particulars ;  but  it  shall  not  be  lawful  for  such  board  to  authorise 

any  warehouse  or  other  building  used  either  wholly  or  in  part  for  the 

purposes  of  trade  or  manufacture  to  be  erected  of  greater  dimensions 

than  two  hundred  and  sixteen  thousand  cubic  feet,  unless  it  is  divided 

by  party-walls  in  manner  hereinbefore  required  (o). 

FowtT  of         '  67.  Ihe  said  Metropolitan  Board  may,  for  the  purpose  of  regulating 

M<'tro)io-       the  proceedings  of  sucn  applicants  as  aforesaid,  from  time  to  time  issue 

litan  Board    gueh  general  rules  as  to  the  time  and  manner  of  making  such  applict- 

cviitmU  tions,  as  to  the  plans  to  be  presented,  as  to  the  expenses  to  be  incurred, 

rules.  and  as  to  any  other  matter  or  thing  connected  therewith,  as  they  may 

think  fit. 
Approval  of  68.  The  approval  of  the  Metropolitan  Board  of  Works  of  any  plans 
Board  how  or  particulars,  in  pursuance  of  the  foregoing  provisions,  shall  be 
Bigiiifled.  signified  by  writing  under  the  hand  of  the  superintending  architect  of 
metropolitan  buildings,  and  countersi^ed  by  the  chainnan  of  such 
board,  or  by  any  other  officer  appointed  by  the  board. 
Boanl  to  59.  The  said  Metropolitan  Board  may  from  time  to  t'me  prepare  or 

iwtue  forms  sanction  forms  of  the  various  notices  required  by  this  Act,  and  mar 
t)f  notices.  ^  J  >  . 

(I)  See  Reg.  v.  Sadaer,  6  El.  &  BL  137  ;  25  L.  J.  H.  C.  81,  decided  under  7  A  5 
Vict.  c.  84,  by  which  the  surveyor  was  subject  to  fine  or  to  be  discharged 
from  bis  office. 

{vi)  See  8.  11*2. 

(n)  See  s.  16  of  Metropolis  Mana^ment  and  Building  Acts  Amendment 
Act,  1878,  ;>o«<,  p.  647. 

By  a  ivgulation  of  the  Metropolitan  Board  of  Works,  all  builders  or  other 
persons  who  may  be  desirous  of  erectingany  chimney-shaft  of  a  steam-engine, 
brewery,  distillery,  or  manufactory,  or  any  iron  building  or  other  bufldingto 
which  the  rules  of  the  Metropolitan  Building  Act,  1865,  are  inapplicable^ 
shall,  before  comraeucing  any  8uch  building,  make  an  application  to  the 
Bo  ird  re<iucstin(;  their  approval  thereof,  setting  out  a  plan  and  section  (with 
all  scHUttings  figured)  of  the  proposed  building,  and  such  other  necessary 
particulurs  as  may  bo  required  by  the  Board.  The  scale  of  drawings  must  ho 
one  quarter  of  an  inch  to  one  foot. 

When  a  chimney-shaft  is  applied  for,  the  arrangfements  to  be  made  for  the 
consumption  of  the  smoke  from  the  furnaces  with  reference  to  the  Sanitary 
Act  of  1866,  must  be  shown  on  plan. 

(o)  Ss.  15,  17,  18. 

See  No.  f)  of  the  by-laws  made  by  the  Board  under  the  proTisions  of  the 

Act  of  lb7S,  f)f>nt,  p.  6M. 
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from  time  to  time  make  such  alterations  therein  as  they  deem  requisite ; 
and  they  shall  cause  every  such  form  to  be  sealed  'with  the  seal  of  the 
board,  or  marked  with  some  other  distinffuishing  mark;  and  any  notice 
made  in  a  form  sanctioned  by  the  board  shall  in  all  proceedings  be  held 
sufficient  in  law. 

60.  All  expenses  incurred  in  and  about  the  obtaining  such  approval  Expenses  of 
of  the  Metropolitan  Board  of  Works  as  aforesaid  shall  be  paid  by  the  ^^"^  ^ 
builder  to  the  faid  superintending  architect,  or  to  such  other  person  as  buUdersCp). 
the  said  board  may  appoint,  and  in  default  of  payment  may  be  recoyered 

in  a  sunmiary  manner  (r). 

61.  A  copy  of  any  plans  and  particulars,  approved  by  the  Metro-  District  sur- 
politan  Board  of  Wonts,  shall  be  furnished  to  the  surveyor  "within  ^?Jng^rri>d 
whose  district  the  building  to  which  such  plans  and  particulars  relate  Hito  execu* 
is  situate,  and  thereupon  it  shall  be  the  duty  of  such  district  surveyor  tion. 

to  asoertain  that  the  same  is  built  in  accordance  with  the  said  plans 
and  particulars  («}. 

62.  The  Metropolitan  Board  of  Works  may,  for  the  purpose  of  aid-  Power  to 


they  thmk  fit ;   such  architects  and  gupenntend- 
clerks  thall  be  removable  by  the  said  Metropolitan  Board,  and  shall  ing  architect 
perform  such  duties  as  the  said  board  direct ;  but  it  shall  not  be  law-  *"d  clerks. 
iul  for  any  superintending  architect  to  practise  as  an  architect,  or  to 
follow  any  other  occupation. 

63.  If  the  superintending;  architect  U  prevented  by  illness,  infirmity,  Superin- 
or  any  other  unavoidable  circumstance  from  attending  to  the  duties  of  ^"{^-[l^i. 
his  office,  he  may,  with  the  consent  of  the  Metropolitan  Board  of  ^y  apTK)int 
Works,  appoint  some  other  person  as  his  deputy  to  perform  all  his  deputy,  with 
duties  for  such  time  as  he  may  be  temporarily  prevented  from  executing  consent. 
them. 

64.  There  shall  be  paid  to  such  superintending  architect  and  clerks  SalAries  to 
such  salaries  as  the  said  Metropolitan  Board  may  from  time  to  time  architect 
direct.  and  clerks. 

Expenses. 

65.  The  said  Metropolitan  Board  may  at  any  time  hen  after  by  Power  of 
order,  cause  such  fixed  salary  as  they  may  determine  to  be  paid  to  any  Jfe*' g^-d 
district  surveyor  by  way  of  remimeration  instead  of  fees,  provided  the  ^  j^y 
amount  of  such  remuner  ition  be  not  less  than  the  amount  of  the  average  salaries. 
of  the  fees  for  the  last  three  years ;  and  thereupon  such  surveyor  shul 

pay  all  fees  received  by  him  under  this  Act  into  the  hands  of  the  said 
superintending  architect. 

66.  All  monies  received  by  the  superintending  architect  in  pursuance  Monies  re- 
of  this  Act  shall  be  accounted  for  and  paid  by  him  into  the  hands  of  <^^^^'^4  ^y  ^_ 
the  treasurer  of  the  said  Metropolitan  Board,  at  such  time  and  in  such  fngl![^it^t 
manner  as  the  said  board  may  airect.  to  he  paid  to- 

67.  The  said  Metropolitan  Board  may  at  anytime  hereafter  provide,  the  Metro- 
either  wholly  or  partially,  for  the  payment  of  salaries  to  the  district  jJ^J[JJ° 

(;>)  On  deposit  of  the  applications  under  s.  5^,  bv  a  regulation  of  the 
ICetropolitan  Board  of  Works,  a  feo  of  five  shillings  is  to  oe  paid  into  the  hands 
of  the  cashier  of  the  Board,  and  a  further  fee  of  nve  shillings  on  obtaining  tho 
order  of  the  Board  approving  of  the  design  for  such  building ;  and  in  no  case 
will  tho  work  be  allowed  to  proceed  until  tho  fees  are  paid. 

(r)  8.  108,  and  11  &  12  Vict.  c.  43. 

($)  By  a  regulation  of  the  MetropoliLau  Bosird  of  Works,  in  the  event  of  the 
sanction  of  tibe  Board  being  frranted,  duplicate  drawings  or  tracings  on  cloth 
mtiat  be  supplied  by  the  applicant  for  transmission  to  tho  district  surveyor 
for  Ills  guidance. 
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3f  etn>p<  - 
litan  JUuanl 
may  pay 
salarira  out 
of  rates. 

Expenses, 
how  iMme. 


smreyon,  or  to  any  of  them,  out  of  the  rates  leriable  by  sncli  boird, 
in  pursuance  of  tlie  said  Act  for  the  better  local  management  of  the 
metropolis  and  may  thereupon  abolish  or  reduce  any  fees  hereby  made 
payable  to  the  district  surreyors  (/). 

68.  All  expenses  of  carrying  into  execution  this  Act,  not  hereby 
otherwise  provided  ior,  shall  be  deemed  to  be  expenses  incuired  by  the 
said  Metropolitan  Board  in  the  execution  of  the  said  Act  for  the  better 
Local  Management  of  the  Metropolis,  and  shall  be  raised  and  paid 
accordingly. 


Part  II. 

Dangerofn 
Structures. 

Survey  to  be 
made  of 
dangerous 
structures. 
8  Vict  c.  84, 
a.  40. 


Definition  of 
*'  Commiii- 
aioners." 


Surveyor  on 
completicn 
of  auney  to 
give  certill- 
cate. 

Proceedings 
to  be  taken 
in  respect  of 
certificate. 


PART  II. 

Dangerous  Structurbs  (m). 

69.  Whenever  it  is  made  known  to  the  commissioners  hereinafter 
named  that  any  structure  (including  in  such  expression  any  building, 
wall,  or  other  structure,  and  anything  affixed  to  or  projecting  from  any 
building,  wall,  or  other  structure)  is  in  a  dangerous  state,  Euch  commis- 
sioners shall  require  a  surrey  of  such  structure  to  be  made  by  the  district 
surveyor,  or  by  some  other  competent  sur^'eyor,  and  it  shall  also  be  the 
duty  of  the  district  surveyor  to  make  known  to  the  said  commissioners 
any  information  he  may  receive  with  respect  to  any  structure  being  in 
Euch  state  as  aforesaid. 

70.  In  cases  where  any  such  structure  is  situate  within  the  City  of 
London  or  the  liberties  thereof,  hereinafter  included  under  the  expres- 
sion "the  City  of  London,''  the  expression  "  the  commissioners  "  shall 
mean  "  the  Commissioners  of  Sewers  of  tiie  City  of  London  ^^  [u:),  [jfui 
when  such  structure  it  situate  elsewhere  it  shall  mean  "  the  Com- 
missioners  of  Tolice  of  the  meiropolis^^  or  such  one  of  them  as  may  he 
authorized  by  one  of  Her  Majesty's  principal  Secretaries  of  State  tooH 
in  the  matter  of  this  Act.] 

71.  Upon  the  completion  of  his  survey  the  surreyor  employed  .^hall 
certify  to  the  said  commissioners  [or  Board]  his  opinion  as  to  the  Etate 
of  any  such  structure  as  aforesaid. 

72.  If  such  certificate  is  to  the  effect  that  such  structure  is  not  in  a 
dangerous  state,  no  further  proceedings  shall  be  had  in  respect 
thereof,  but  if  it  is  to  the  effect  that  the  same  is  in  a  dangerous 
state,  the  commissioners  [or  the  said  Board]  {z)  shall  cause  the  same 
to  be  shored  up,  or  otherwise  secured,  and  a  proper  hoard  or  fence  (y) 
to  be  put  up  for  the  protection  of  passengers,  and  shall  cause 
notice  in  writmg  to  be  given  to  the  owner  or  occupier  of  such  stmctore 
requiriug  him  forthwith  to  take  down,  secure,  or  repair  the  same,  as 
the  case  requires. 

(0  18  &  10  Vict  c.  120.  a.  158 ;  25  &  26  Vict.  c.  102,  B.  5. 

(«)  Seo  JJetenham  v.  MetrOitoLUan  Board  nf  Works,  L.  R.  6  Q.  B.  D.  112. 

Compare  as.  76—78  of  the  Towna  Improvement  Clauses  Act,  1847,  post,  p. 
681. 

Bee  antf,  p.  115,  and  p.  289,  aa  to  negligence  in  building  or  in  pulling  down 
old  buildings.    Kee  Tarry  v.  A$kton.  L.  K  1  Q.  B.  D.  814. 

(«r)  Tbe  words  of  this  section  within  brackets  and  in  italics  are  repealed  by 
the  Metropolitan  Building  Act  Amendment  Act,  32  A  83  Vict,  c  82  ;  by  a.  4, 
the  Metropolitan  Board  of  Works  are  substituted  in  this  part  of  the  Act  for  tbe 
Commissioners  of  Police  in  all  cases  as  regards  structures  outside  the  City  of 
London  within  l^e  limits  of  the  Act,  but  the  Commissioners  of  Sewers  rttafn 
JurisdicUon  in  the  City  of  Loudon  as  regards  structures  within  it 

(x)  The  words  "  the  Bn:trd  "  are  inserted  where  necessary  throughout  tliii 
part 

(y)  See  Bradbee  v.  Mayor  of  London,  4  M.  &  O.  714,  as  to  the  custom  of 
tbe  City  uf  Loudon  to  put  up  hoards  to  protect  passengers. 
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73.  If  the  owner  (c)  or  occupier  to  whom  nolica  u  given  a?  last  On  non- 
aforesaid  fails  to  comply,  as  speedily  as  the  nature  of  the  case  permits,  Jj^JJJ  yo^ce 
with  the  requisition  ot  such  notice,  the  said  commissioners  [or  Board]  justice  V) 
may  make  complaint  thereof  before  a  justice  of  the  peace ;  and  it  shall  summuu 
be  lawful  for  such  justice  to  order  the  owner,  or  on  his  default  the  owner,  &c., 
occupier,  of  any  such  structure  to  take  down,  repair,  or  otherwise  J^gJ^Jo  ^ 
i^ecnre,  to  tl.e  satisfaction  of  the  surveyor  who  made  such  survey  as  cnmplv  with 
aforesaid,  or  of  such  other  surveyor  as  the  said  (ommissioneri  may  requlKition. 
appoint,  such  structure  or  such  part  thereof  as  appears  to  him  to  be  in 
a  ^mserous  state,  wilhiu  a  time  to  be  fixed  by  such  justice  (a) ;  and  in 
case  the  same  is  not  token  down,  repaired  or  otherwise  secured  within 
the  time  so  iimited,  the  said  commissioners  [or  Board]  may  with  all 
conveuient  speed  cause  all  or  so  much  of  such  structure  as  is  in  a  dan- 
^rous  condition  to  be  taken  down,  repaired,  or  otherwise  secured,  in 
«uch  manner  as  may  be  requisite ;  and  all  expenses  incuned  by  the 
»ald  commissioners  [or  Board]  in  respect  of  any  dangerous  structure  [b) 
by  Tirtue  of  the  second  part  of  tliis  Act  shall  be  paid  by  the  owner  of 
«ut'h  structure  (r;,  but  without  prejudice  to  his  right  to  recover  the 
£ame  from  any  lessee  or  other  person  liable  to  the  expenses  of  repairs  {d). 

71.   If  such  owner  cannot  be  found,  or  if,  on  demand,  he  refuses  or  If  owner 
n^lects  to  pay  the  aforesaid  expenses,  the  said  commissioners  [or  cannot  be 
Board],  after  giving  three  months^  ntjtice  of  their  intention  to  do  so,  n^USfon^era^' 
by  posting  a  printed  or  wiitten  notice  in  a  couspicuous  place  on  the  may  sell 
structure  in  respect  of  which  or  of  part  of  which  they  have  incurred  structure, 
«xpeii:>e,  or  on  the  land  whereon  it  stands,  may  sell  such  structure,  and  gi'^'"^  ^ 
they  shall,  after  deducting  from  the  proceeds  of  such  sale  the  amount  owner^&c. 
of  all  expenses  incurred  by  them,  re:)tore  the  surplus  (if  any)  to  the 
owner  (e). 

(z)  See  8.  S,  and  cases  there  as  to  portjous  within  the  term  *'  owner." 

(a)  An  order  to  repair  under  this  section  is  insufllicient  and  bad  if  it  does 
not  contain  an  averment  that  the  party  haa  been  summoned  to  answer  the 
complaint,  and  that  an  adjudication  has  been  made  that  the  complaint  was 
true,  LaltaliAimdiere  ▼.  Prott,  1  EL  &  El.  527 ;  28  Li  J.  M.  C.  155;  7  W.  R  205. 
And  it  was  held  that  upon  the  hearing  of  the  fummAns  to  recover  expenses 
incurred  by  the  commissioner  in  rep^^ng  a  structure,  the  second  justice  had 
jurisdiction  to  enter  into  the  question  of  the  sufficiency  of  the  order.    lb. 

(6)  Although  a  summons  is  withdrawn  after  the  owurr  has  In  the  meantime 
duly  repaired  the  structure,  the  expenses  can  be  recovered,  Metropolitan 
Board  of  Wvrki  v.  FUyht,  h  II.  9  Q.  B.  58.  In  ad<lition  to  the  surveyor's  fees 
allowed  by  ss.  77—70,  Schedule  2,  Part  II.,  the  board  are  entitled  to  charge 
for  preparation  of  notices  and  forms,  and  also  for  clerk's  time  in  service  of 
nottoea  ;  but  they  are  not  entitled  to  charge  a  sum  for  general  office  expenses. 
Jb.    See  32  ft  83  Vict.  c.  82,  s.  5. 

<e)  See  s.  3,  the  interpi-etation  clause,  and  McuriJyan  v.  Labalmontliere^  1  El. 
A  EL  533  :  80  L.  J.  M.  C.  95 ;  9  W.  R.  341 ;  3  L.  T.  N.  S.  6d8  ;  il.  v.  MvurUyan, 
S  L.  T.  N.  8.  668. 

id)  These  expenses  are  recoverable  by  s.  103,  In  the  summary  manner 
directed  by  II  £  12  Vict  c.  43.  And  where  the  matter  of  complaint  was  the 
XKon-payment  of  the  expenses,  the  six  mouths  limited  by  11  h  12  Vict.  c.  43,8. 
1  ] .  nm  from  the  demand  and  refu!«al,  and  not  from  the  completion  of  the  works. 
LaAtUmondiere  v.  AddUon^  28  L.  J.  M.  C.  25  ;  1  El.  &  £1.  41 ;  5  Jur.  N.  &  433. 

Expenses  incurred  by  a  tenant  for  life  under  a  will,  in  reinstating  struc- 
tures on  a  portion  of  the  demised  property,  in  conformity  with  the  Act,  have 
l*een  h«>ld  to  constitute  a  charge  on  the  property,  and  the  proceeds  of  other 
liftods  devised  to  the  iktme  uses,  and  taken  under  tho  L:<nd8  Cluuse8  Act,  were 
c<nisiden^  to  be  properly  applied  in  their  rejiayment.  Ex  parlt  Davis,  3  Do 
O.  *  J.  144  ,*  4  Jur.  N.  S  1029. 

One  owner  cannot  require  that  the  other  owners  should  be  summoned  In 
order  that  the  expenses  may  be  distributed  among  them.  DebenAam  v. 
Metropolitan  Board  of  Worh*^  L.  R.  6  Q.  B.  O.  112  ;  50  L.  J.  M.  C.  29.  Sea  also 
this  case  as  to  aif  objection  with  respect  to  the  amount  of  charges. 

y)  See  a  19  of  the  Hetropollt  Management  and  Buildintf  Act  Amendment 
Act^  1878,  jxM(,  p.  55'),  for  the  amendment  there  provided  with  respect  to  tho 
sale  of  dangerous  structares. 
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Fkyments  by      75.  All  payments  hereby  directed  to  be  made  b j  or  to  the  com- 
er to  the        miflsioners  for  Board]  shall  in  the  eases  of  payments  in  respect  of  anj 
commiMion-  gtrocture  situate  within  the  City  of  London  be  made  by  or  to  the 
^^^^^^        Chamberlain  of  the  City  out  of  or  to  the  consolidated  rate  znade  by  the 
Commissioners  of  Sewers  [and  in  the  eases  of  payments  in  respect  of 
any  structure  situate  elsewhere  within  the  limits  of  this  Act  be  made  hy  er 
to  the  receiver  of  Metropolitan  Police]  (/),  in  the  same  manner  in  whieh 
payments  are  made  by  or  to  such  chamberlain  and  receiver  respectiTely  in 
the  ordinary  course  of  their  bnsinees ;  but  no  commissioner  or  other  offioer 
shall  be  liable  in  respect  of  any  loss  that  may  be  sustained  \sj  any 
person  in  consequence  of  the  exercise  by  the  said  commissioBers 
of  the  powers  hereby  given  them,  unless  such  loss  happens  throogh  the 
wilful  default  of  sucn  commissioner  or  other  ofBeer. 
Surplus  how      76.    In  cases  where  any  surplus  is  hereby  made  payable  to  any 
to  he  applied  owner,  if  no  demand  for  the  same  is  made  by  any  person  entitled 
^no  demand  thereto  within  one  year,  then  the  same  shall  be  paid  into  the  Bank  of 
^  ^^  * '    £n<^land  in  the  name  and  with  the  printr  of  the  Accountani-Genenl 
of  tne  Court  of  Chancery  {g^^^  to  be  placed  to  his  account  there  to  the 
credit  of  the  owner  (deseribmg  him  so  far  as  the  commissioners  [or  the 
Board]  can),  subject  to  the  control  of  the  court,  and  to  be  paid  out  to 
the  owner  on  his  applying  by  petition,  and  proving  his  title  thereto.  « 
Fees  to  77.  There  shall  oe  paid  to  the  district  surveyor,  or  to  such  other 

district  sur-  gnrveyor  as  aforesaid,  m  respect  of  his  services  under  the  seooad 
veyor.  ^^^  ^^  ^^  ^^^^  ^^^^  ^^^^  ^^^  exceeding  the  amounts  specified  in  tiie 

second  part  of  the  second  schedule  hereto,  as  may  from  tune  to  time  he 

directed  by  the  said  Metropolition  Board. 
3letmpoii'         ^^'  ^^  *^y  special  service  is  required  to  be  performed  by  the  district 
tan  j^Mnf     surveyor,  or  by  such  other  surveyor  as  aforesaid,  under  the  second 
may  appoint  part  of  this  Act,  for  which  no  fee  u  specified  in  the  said  schedule,  the 

Rpeciai  fees  ^^^  Metropolitan  Board  may  order  such  fee  to  be  paid  for  such  service 
for  serviceH     «.  ak^.  ♦v;f,i,  «*. 

notpn)videda«*5«y*^,"i^fit-       .^    ,      ,v      j-  ^.  .  .  ,.        ,. 

for.  79.   All   fees  paid  to    the  distnct  surveyor,  or  to    such   othv 

Fees  to  be     surveyor  as   aforesaid,  by  virtue  of  the  second  part  of  this   Act, 

deemed  part  shall  be  deemed  to  be  expenses  incurred  by  the  said  commissioners 

of  expenses,   [or  Board]  in  the  matter  of  the  dangerous  structure  in  respect  of 

which  such  fees  are  paid,  and  shall  be  recoverable  by  them  from  the 

owner  accordingly  (A). 
Justice  of  80.  In  case^  where  a  structure  has  been  certified  by  a  district  sur- 

peace  may  veyor,  or  such  other  surveyor  as  aforesaid,  to  be  dangerous  to  its 
Lnm^tes  to  Inniates,  a  justice  of  the  peiace  may,  if  satisfied  of  the  correctness  of 
be  removed  such  certificate  (•),  upon  the  application  of  the  said  commissioners  [or 
fh>m  danger-  Board],  by  order  under  his  hand,  direct  any  inmates  of  snch  structure 
tures*^'^^      to  be  removed  therefrom  by  a  constable  or  other  peace  officer,  and  if 

they  have  no  other  abode  he  may  require  them  to  oe  received  into  the 

workhouse  established  for  the  reception  of  the  poor  of  the  place  in 

which  such  structure  is  situate. 


(/)  The  words  within  brackets  and  in  italics  are  repealed  by  32  ft  33  Vict, 
c.  82.  See  section  5,  post,  p.  557,  as  to  expenses  of  Metropolitan  Board  of  Wc^e. 
See  ncte  to  s.  70. 

(p)  By  35  &  8(5  Vict  c.  44,  the  Paymaster-General  is  now  stihatittited.  It 
appears  that  a  demand  of  the  surplus  is  necessssiry  before  the  owner  oin  pro- 
ceed for  its  recovery.  See  <Stmf  «(m  v.  Jiouth,  2  B.  ft  C.  082 ;  Philp  ▼.  D^naUj  2 
Taunt.  62. 

(A)  See  88.  73,  74. 

(i)  It  was  held  that  the  certificate  of  the  surveyor  of  a  corporation  that  a 
building  was  dangerous  was  conclusive  of  the  fact  that  it  was  dangerous. 
Cktttham  V.  Corp.  o/  Manchctttr,  B9  J.  P.  843. 


THE   METROPOLITAN   BUILDING   ACT,    1855.  519 

81.  [^Subject   to   the  approval  of  one  of  Her  Majestt^^s  principal  po-vrers  of 
secretaries  of  stale]  (A*).     The  said   commissioners   [or  Board]  may  commission- 
appoint  snch  persons  at  such  salaries,  and  make  sucn  reg^ations,  as  ^^i^^  ^^' 
tnej  think  fit  for  carrying  into  execution  the  second  part  of  this  Act  offlecrs. 
[and  all  expenses  incttrred  by  thetn  not  hereby  otherwise  provided  for 
sheUly  in  the  case  of  expenses  incurred  by  the  said  Commissioners  of 
Folieey  be  deemed  to  be  expenses  incurred  by  them  in  respect  of  the 
police  force  of  which  they   ar^    commissioners^  and  be  payable  ac^ 
ecrdingly  (k)  ;](and  all  expenses  incurred  hy  the  said CommiBsioners  of 
Sewers  shall  He  paid  out  of  the  said  consolidated  rate. 


PART   III.  Part  III. 

Party  Structures.  (/)  «?/£"/,'« 

Preliminary. 


Structures. 


82.  In  the  construction  of  the  following  provisisions  relating  to  Deflnition  of 

party  structures,  such  one  of  the  owners  of  the  premises  separate  by  ^"i^ding 

*       % .   .   .        .    *  .     _j .  •     J     •  £  *  A*  '  owner  and 

or  adjoining  to  any  party  structure  as  is  desirous  of  executing  any  adjoining 

work  in  respect  to  such  party  structure  shall  be  called  the  building  owner. 

owner,  and  the  owner   of  the  other  premises    shall  be  called  the 

adjoining  owner. 

Rights  of  BuiLDiyo  and  Adjoining  Owners. 

83.  The  building  owner  shall  haTe  the  following  rights  in  relation  to  J^ipJ>t'<  <>f 
party  structures  (#«) ;  that  is  to  say,  owner.'" 

(1.)  A  right  to  make  good  or  repair  any  party  structure  that  is 

defective  or  out  of  repair :  {n) 
(2.)  A  right  to  pull  down  and  rebuild  any  party  structure  that  is 

BO  far  delectiye  or  out  of  repair  as  to  make  it  necessary  or 

desirable  to  pull  down  the  same :  (o) 
(3.)  A  right  to  pull  down  any  timber  or  other  partition  that  divides 

(t)  The  words  within  brackets  and  in  italics  are  repealed  by  82  &  33  Vict. 
c  82.    See  note  to  s.  70,  and  note  to  s.  75. 

(0  S.  3  for  interpretation  clause.  See  ante.  Chap.  ZXII..  as  to  the  law 
sencndly  with  respect  to  party- walls  and  the  right  to  support.  See  Watson  v. 
Omy,  L.  R.  U  Ch.  Div.  192. 

Bee  Seateell  ▼.  Wtbtter^  29  L.  J.  Ch.  71,  as  to  an  owner  of  adjoining  houses 
entering  upon  the  premises  of  his  tenant  to  repair  a  party- wall  See  WhuUr 
V.  Orajr,  4  C.  B.  N.  S.  584 ;  6  lb.  606 ;  27  L.  J.  C.  P.  267  ;  28  L  J.  C.  P.  200. 

It  was  held,  under  an  earlier  Act,  that  the  builder  of  a  house  on  a  new 
fotmdatlon  may  not  erect  half  his  flank  or  side  wall  on  his  neighbour's  vacant 
ground.     Barlow  t.  Norman.  2  W.  BL  959. 

The  14  Geo.  III.  c.  78,  did  not  make  party- walls  common  poperty ;  and  one 
proprietor  might  maintain  trespass  against  another  for  pulUnff  down  so  much 
of  an  addition  to  the  height  of  a  party-tvall  as  stood  on  the  half  of  the  wall 
which  was  erected  on  the  plain tifl's  soil.  Ma^t*  v.  //a irHn«,  5  Taunt.  20  :  and 
«ni<,  p.  289.  See  Wtstmx  v.  Arnold,  L.  R  8  Ch.  Ap.  1084,  as  to  a  wall  being 
a  parfy-wall  to  a  certain  extent,  avUe,  p.  287. 

(m)  Subject  to  s.  85. 

It  was  held  under  14  Geo.  3,  c.  78,  that  a  general  covenant  to  repair  did  not 
render  the  tenant  liable  to  pay  the  expense  of  a  party-wall.  See  Mown  v. 
CUtrk,  5  Taunt.  80 ;  but  hee  Barrett  v.  Ihike  of  Bedford,  8  T.  R.  602,  which 
ahowB  when  he  would  bo  liable  under  an  express  covenant.  See  ante,  pp.  280, 
2S1.    See  alao  s.  97,  and  cases  there  cited,  poa,  p.  527. 

(n)  See  8.  68  (1). 

(e)  See  s.  88  (2), 
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any  building,  and  is  not  confonnable  with  the  regulations 
01  this  Act,  and  to  build  instead  a  party- wall  ooniormable 
thereto :  {p) 
(4.)  In  the  case  of  buildings  baring  rooms  or  stories  the  propertr 
01  ditierent  owners  intermixed,  a  right  to  pull  down  fuch 
of  the  ^aid  room»  or  stories  cr  any  part  thereof  a^  are  no: 
built  in  conformity  with  this  Act,  and  to  rebuild  the  same 
in  couforiiiity  with  this  Act ;  'r; 

(5.)  In  the  cavse  of  buildings  connected  by  arches  or  commanica- 
tions  over  pul  lie  ways  or  over  passages  belonging  to  other 
persons,  a  right  to  j.ull  down  such  of  the  said  buildings, 
arches,  or  communicatiuns,  or  any  part  thereot,  as  are  not 
built  in  conformity  with  thin  Act,  and  to  rebuild  the  same  in 
conformity  with  this  Act :  {s) 

(C.)  A  right  to  raise  any  party  structure  permitted  by  this  Act  to 
be  raided,  or  any  external  wall  built  against  snch  party 
structure,  upon  condition  of  making  good  all  damage 
occasioned  thereby  to  the  adjoining  premises  {()  or  to  ihe 
internal  tini&hing-i  and  decorations  thereof,  and  of  carrying 
up  to  the  requisite  hei<^ht  all  flues  and  chimney  stacks  belong- 
ing to  the  adjoining  owner  on  or  against  such  farry 
structure  or  external  wall :  (m) 

(7.)  A  right  t<3  pull  down  any  party  structure  that  is  of  insufficient 
strength  lor  any  buil^ug  intended  to  be  built,  and  to  re- 
build the  same  of  sutiicient  strength  for  the  above  purpose, 
upon  condition  of  making  good  all  damage  occasioned 
thereby  to  the  adjoining  premises,  or  to  the  internal  finish- 
ings and  decorations  thereof :  (j*) 

(S.)  A  right  to  cut  iuto  any  party  structure  upon  condition  of 
making  good  all  dama  j^e  occasioned  to  the  adjoining  premises 
by  such  operation :  (//) 

(9.)  A  right  to  cut  away  any  footing  or  any  chimney  breasts, 
jamb.-!,  or  flues  projecting  from  any  party- wall,  in  order  to 
erect  any  external  wall  against  such  pany-wall,  or  for  any 

(p)  See  e.  88  (3  ,  aud  a.  11,  and  fullowluj  sections. 

(}•)  See  8.  8«  (4). 

(«)  See  s.  sa  (5>.  As  to  party  arches  and  arches  over  puhllc  ways  and  paa- 
BaffoajSee  b.  24  ;  as  to  tliw«  undrr^  ».  25. 

It)  Tills  does  not  authorize  the  raiaini;  uf  a  stnicturo  so  as  to  obstruct  an- 
cient lights  in  the  adjoining  piNsmises.  Cro/tt  v.  Haldune,  L.  R.  2  Q.  B.  IM  : 
86  L.  J.  Q.  B.  86 ;  16  L  T.  N.  8.  116. 

The  common  law  right  to  bring  an  action  is  not  affected  by  the  Act^  See 
Gale  on  Easements,  and  Woolrych's  Window  Lights.  So  the  14  Geo.  3,  c  78, 
a.  43,  which  authorized  the  building  or  raising  of  a  party-wall,  did  not  prt>tect 
a  party  from  liability  for  any  collateral  dnmage  reNulting  from  the  building  so 
erect^ :  and  an  action  was  maintainable  by  the  occupier  of  an  adjcrfnmg 
house,  for  heightening,  and  building  on,  a  party  fence  wall,  whereby  his 
windows  were  darkened.  \WdU  v.  CWy,  1  M.  AW.  452;  J  C.  &  P.  410: 
2  Gale,  12.  (See  also  TitteHim  ▼.  Covyen,  1  Marsh.  140  ;  6  Taunt  405,  decided 
imder  14  Geo.  3,  c.  78,  where  a  window  frame  was  erected.)  In  an  action  far 
such  an  injury,  no  notice  uf  action  was  necessary,  nor  was  it  neceaaarv  to 
bring  It  within  three  months  from  the  time  of  the  building  of  the  walL 
Wells  ▼.  Odjf,  ntpra. 

(«)  See  B.  88  (6). 

(x)  See  as  to  this  section,  Staiidard  Bank  of  BritUh  South  America  ▼.  ftoivt, 
L.  R.  »  Ch.  Div.  68.  See  Reg.  v.  Pofufard,  ID.  &  L.  116 ;  7  Jur.  767  ;  12  L.  J. 
Q.  B.  813.     As  to  exi)en8es  see  s.  SS  (7). 

(p)  Sees.  88  v8). 

See  WUliamH  v.  OolJinp,  L.  R.  1  C.  P.  77 ;  35  L.  J.  C.  P.  1 ;  14  W.  R.  6C  :  13 
L.  T.  N.  S.  291. 
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other  purpose,  upon  condition  of  making  good  all  damage 
occasioned  to  the  adjoining  premises  by  such  operation :  {z) 
(10.)  A  ri^ht  to  cut  away  or  take  down  such  parts  of  any  wall  or 
building  of  an  adjoining  owner  as  may  be  necessary  in 
consequence  of  such  waU  or   building  overhanging  the 
ground  of  the  building  owner,  in  order  to  erect  an  upright 
wall  against  the  same,  on  condition  of  making  good  any 
damage  sustained  by  the  wall  or  building  by  reason  of  sued 
cuttii^^  away  or  taking  down :    , 
(11.)  A  right  to  perform  any  other  necessary  works  incident  to  the 
connection  of  party  structure  with  tlie  premises  adjoining 
thereto :  (a) 
But  the  abore  rights  shall  be  subject  to  this  qualification,  that  any 
building  which  has  been  erected  prcTiously  to  the  time  of  this  Act  . 
coming  into  operation  shall  be  deemed  to  be  conformable  with  the 
prOTisions  of  this  Act  if  it  is  conformable  with  the  provisions  of  an 
Act  passed  in  the  fourteenth  year  of  His  late  Majesty  King  George 
the   Third,  Chapter  Seventy^eight,  or  with   the  provisions  of  the 
•aid  Act  of  the  eighth  year  of  Her  present  Majesty,  Chapter  Eighty- 
four,  (b) 

84.  Whenever  the  building  owner  proposes  to   exercise  any  of  Rights  of 
the  foregoing  rights  with  respect  to  party  structures  the  adioining  adjoining 
owner  may  require  the  building  owner  to  build  on  any  such  party  ^^"^®^' 
structure  certain  chimney  jambs  (r),  breasts,  or  flues,  or  certain  piers  or 
recesses  (<^),  or  any  other  like  works   for  the  convenience  of  such 
adjoining  owner ;  and  it  shall  be  the  duty  of  the  building  owner  to  comply 

with  such  requisition  in  all  ca«es  where  t6e  execution  of  the  required  works 
will  not  be  injurious  to  the  building  owner,  or  cause  to  him  unnecessary 
inconvenience  or  unnecessary  delay  in  the  exercise  of  his  right ;  and 
any  difference  that  arises  between  any  building  owner  and  adioining 
owner  in  respect  of  the  execution  of  such  works  as  aforesaid  snail  be 
determined  in  manner  in  which  differences  between  building  owners 
and  adjoining  owners  are  hereinafter  directed  to  be  determined. 

85.  The  following  rules  shall  be  observed  with  respect  to   the  Rules  as  to 
exercise  by  building  owners  and  adjoining  owners  of  their  respective  ^^^[^^*^J^' 

rig^*»  '—^  ,  building  and 

(1.)  No  building  owner  shall,  except  with  the  consent  of  the  a(l.ioining 
adjoining  owner,  or  in  cases  iiniere  any  party  structiTC  is  owners. 
dangerous,  in  which  cases  the  provisions  hereby  made  as  to 
dangerous  structures  shall  apply,  exercise  any  right  hereby 


given  in  respect  of  any  party  structure,  unless  he  has  ^ven 
at  the  least  three  months  previous  notice  {e)  to  the  adjoining 


>)  See  8.  88  (9). 

a)  See  St^tndard  Bank  of  Sritith  Scutk  America  v.  Stokes,  tupra. 

b)  See  8.  109,  repealed. 
(e)  See  s.  20. 


I 


(d)  See  a.  13. 


[()  See  s.  3,  and  cases  thereunder,  as  to  what  persons  are  owners  within  the 
meaning  of  the  Act. 

This  sect,  and  the  83rd  sect,  do  not  apply,  and  no  notice  is  neceRsary,  where 
the  mere  removal  of  a  building  from  an  adjoiniDg  building  will  n(jt  disturb 
the  party  otnicture.  Major  v.  Park  Lane  Co.,  L.  H.  2  Eq.  453.  AlUer,  it  would 
■eem,  woero  the  support  of  the  building  to  be  removed  forms  part  of  the 
peaty  structure  which  separates  the  two  buildings,  aliltough  such  party 
structure  would  not  be  utilised  in  the  erection  of  new  buildings  by  the  person 
removing  the  building.    lb. 

A  lanmord  is  Justified,  under  s.  83,  in  entering  premises  in  the  occupation 
of  hia  tenant  from  year  to  year,  and  pulling  do\\n  and  rebuilding  the  party- 
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owner  by  deliTerin^  the  Fame  to  him  peisorallj,  or  bv 
sending  it  by  po  it  in  a  registered  letter  addressed  to  nea 
owner  at  bis  last  known  place  of  abode : 

(2.)  The  notice  so  giyen  shall  be  in  writing  or  printed,  and  shtU 
state  the  nature  of  the  proposed  work,  and  the  time  at  which 
such  work  is  proposed  to  be  commenced : 

(3.)  No  building  owner  shall  exercise  any  right  hereby  giren  to 
him  in  such  manner  or  at  such  time  as  to  caose  nnneoeasarj 
inconyenienoe  to  the  adjoining  owner  {/\ : 

(4.)  Upon  the  receipt  of  such  notice  the  aajoining  owner  mif 
require  the  building  owner  to  bnild  or  may  himself  build  oa 
anjr  such  party  structure  any  works  to  t&e  construction  of 
which  he  is  hereinbefore  mentioned  to  be  entiUed  (^) : 

(5.)  Any  requisition  so  male  by  an  adjoining  owner  shall  be  ia 
writing  or  printed,  and  shall  be  delivered  peiaonally  to  the 
building  owner  within  one  month  after  the  date  of  the  notiee 
being  giyen  by  him,  or  be  sent  by  post  in  a  registered  letter 
addressod  to  him  at  his  last  known  place  of  residence:  It 
shall  specify  the  works  required  by  the  adjoining  owner  for 
his  conyenience,  and  shall,  if  necessary,  be  accompanied  witk 
explanatory  plans  and  drawiiijgs : 

(6.)  If  either  owner  does  not,  within  fourteen  days  after  the 
deUyery  to  him  of  any  'notice  or  reauisition,  express  bis 
consent  thereto,  he  shall  be  con-dderea  aa  haying  dissented 
therefrom,  and  thereupon  a  difference  shall  be  deemed  to 
have  arisen  between  tne  building  owner  and  the  adjoining 
owner : 

(7.)  In  all  ca^es  not  hereby  spe  -ially  proyided  for  yrhcre  a  differ- 
ence arises  between  a  building  owner  and  adjoining  owner 
in  respect  of  any  matter  arising  under  this  Act  (A),  unles 
both  parties  concur  in  the  appointment  of  one  aoryeyor  they 
shall  each  appoint  a  soryeyor,  and  the  two  suryeyors  (i]  so 

wall  between  it  and  other  premises  belonging  to  him,  without  giving  tbe 
notice  rt^quired  by  this  sect.,  such  tenant  not  being  an  owner  within  a.  S. 
WkieUr  V.  Orav,  4  C.  B.  N.  S.  584  ;  27  L.  J.  C.  P.  257  ;  Aflfd.  6  C.  B.  N.  8.  6«; 
28  L.  J.  C.  P.  500  ;  7  W.  K.  325. 

If  a  notice  is  given  under  this  Mction  that  the  defendants  intend  to  pull 
down  and  rebuild  a  wall  of  the  plaintiffH,  which  is  described  as  a  party-wall, 
although  it  is  an  external  wall,  and  a  request  has  been  made  for  the  with- 
drawal of  such  notice,  an  application  could  be  made  to  the  Court  to  restrain 
the  defenflants  from  proceeding  on  the  notice,  though  they  said  they  did  not 
Intend  to  act  upon  it    SimM  v.  £staU$  0».,  14  W.  B.  419 ;  14  L.  T.  N.  8.  65. 

(/ )  But  a  building  owner  who  pulls  down  a  party-wall  under  the  authority 
of  sects.  83  and  85,  i»  not  bound  to  protect  by  a  hoarding  or  otherwise  the 
rooms  of  the  adjoining  owner  which  are  left  exposed  during  the  rebuilding. 
Tkompton  v.  HUl,  L.  l^  5  C.  P.  5G4.  Uuder  the  14  Geo.  8,  c.  78,  s.  41,  a  persoo 
was  bound  to  maku  good  internal  de<  orations  destroyed  in  pulling  down  a 
party-wall,  but  it  was  not  competent  for  any  one  to  coroiiel  the  reinstate- 
ment by  maudamua;  his  lemedy  was  by  action.  Rep.  v.  Pan$f9td,  1  U.  &L. 
116 ;  7  Jur.  7o7  ;  12  L.  J.  Q.  B.  813  ;  and  see  Bryer  v    IViUit,  23  L.  T.  N.  8.  463. 

See  anttf  p.  289,  as  to  negligrace  in  pulling  down  buildings. 

Ig)  See  s.  84  ;  and  s>  e  as.  88,  93. 

(A)  Although  no  action  coultl  be  maintained  at  common  law,  see  6tand<tr*l 
Bank  of  Brxtuh  Sov/k  America  ▼.  btokct,  L.  B.  9  Ch.  Div.  68. 

See  Ci'o/ti  V  H'lUlatie,  L.  R.  2  Q.  B.  194 ;  36  L.  J.  Q.  B.  85 :  16  L.  T.  N.  8. 
116.  as  to  the  right  to  bring  an  action  for  collateral  damage,  or  for  anything 
beyond  the  Act,  and  also  Dodd  ▼.  Holmf,  1  A.  ft  E.  493 ;  Warbvrtem.  t. 
London  Jt  Blackvatl  Rail.  Co.,  1  Rail.  Cas.  558;  Bower  ▼.  Peate,  L.  B.  1 
Q.  B.  D.  321,  ante,  p.  115. 

(i)  Where  such  surveyors  refused  to  appoint  an  umpire,  the  Court  appointed 
one  uuder  the  C.  L.  Procedure  Act,  1854,  notwithstanding  that  an  action  was 
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appointed  shall  select  a  third  surveyor,  and  such  one  Bun*eyor, 
or  three  sorTeyors,  or  any  two  of  them,  shall  settle  any  matter 
in  dispute  between  such  building  and  adjoining  owner,  with 
power  by  his.  or  their  award  to  determme  the  light  to  do, 
and  the  time  and  manner  of  doing  any  work,  ana  generally 
any  other  matter  arising  out  of  or  incidental  to  such  differ- 
ence ;  but  any  time  so  appointed  for  doing  any  work  shall 
not  commence  until  after  the  expiration  of  such  period  of 
three  months,  as  U  hereinbefore  mentioned : 

(8.)  Any  award  given  by  such  one  surveTor,  or  by  such  three 
snrreyors,  or  any  two  of  them,  shall  be  conclusive,  and  f>haU 
not  be  questioned  in  any  Court,  with  this  exception,  that 
either  of  the  parties  to  the  difference  may  appeal  therefrom 
to  the  County  Court  within  fourteen  days  from  the  date  of 
the  delivery  of  any  such  award  as  aforesaid,  and  such  County 
Court  may,  subject  as  hereinafter  mentioned,  rescind  or 
modify  the  award  so  given  in  such  manner  as  it  thinka 
Just: 

(9.)  n  either  party  to  the  difference  makes  default  in  appointing  a 
surveyor  for  ten  days  after  notice  has  been  given  to  him  oy 
the  other  party  in  manner  aforesaid  to  make  such  appoint- 
ment, the  party  giving  the  notice  may  make  the  appointment 
in  the  place  of  the  pa^  so  making  ae&ult : 
(10.)  The  costs  incurred  m  obtaining  any  such  award  as  aforesaid 
shall  be  paid  by  such  party  as  such  one  surveyor,  or  three 
surveyors,  or  any  two  of  them  may  determine : 
(11.)  If  the  appellant  from  any  such  award  as  aforesaid,  on  appear- 
ing before  the  County  Court,  declares  his  unwillingness  to 
have  the  matter  decided  by  such  Court,  and  proves  to  the 
satisfaction  of  the  judge  of  such  Court  that  in  the  event  of 
the  matter  being  decided  against  him  he  will  be  liable  to  pay 
a  sum,  exclusive  of  costs,  exceeding  fifty  pounds,  and  gives 
eecurity,  to  be  approved  by  such  judge,  duly  to  prosecute  his 
appeal  and  to  abide  the  event  thereof,  all  proceedings  in  the 
County  Court  shall  thereupon  be  stayed;  ani  it  shall  be 
lawful  for  such  ap^)ellant  to  bring    an    action  in  one    of 
Her  Majesty's  Superior  Court-)  of  Law  at  Westminster  {k) 
against  the  other  party  to  the  difference ;  and  the  plaintiff  in 
such  action  shall  deliver  to  the  defendants  an  issue  or  issuea 
whereby  tho  matters  in  difference  between  them  may  be 
tried ;  and  the  form  of  such  iasue  or  issues,  in  case  of  dispute, 
or  in  case  of  the  non-appearance  of  the  defendant,  shaU  be 
settled  by  the  Court  in  which  the  action  is  brought;  and 
such  action  shall  be  prosecuted  and  issue  or  issues  tried  in 
the  same  manner  and  subject  to  the  same  incidents  in  and 
subject  to  which  actions  are  prosecuted  and  issues  tried  in 
other  cases  within  the  jurisdiction  of  such  Court,  or  as  near 
thereto  as  circumstances  admit  (/] : 

(12.)   If  the  parties  to  any  such  aciion  agree  as  to  the  facts  a 
special  case  may  be '  stated  for  the  opinion  of  any  such 

pending  to  settle  the  right  of  one  of  tho  partios  to  an  ancient  light  in  the 
party-wall  as  to  wbicb  the  diflurenceii  oad  arisen.  In  re  iUtrop<UUan 
BuiUUng  Aft,  Bx  parte  MeBrytie,  L.  R.  4  Ch.  Mv.  200. 

(t)  Now  the  High  Court  of  Justice.  30  &  37  Vict.  c.  60. 

(I)  See  Judicature  Act,  1S75,  Ord.  2<}. 
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superior  Court  as  aforesaid,  and  any  case  so  stated  maj  be 
brought  before  the  Court  in  like  manner  and  snhjeet  to  the 
same  incidents  in  and  subject  to  which  other  speeial  eases 
are  brought  before  such  Court,  or  as  near  thereto  as  or- 
cumstanoes  adniit;  and  any  costs  that  may  hare  been  in- 
curred in  the  County  Court  by  the  parties  to  such  action  as 
is  mentioned  in  this  section  shall  be  deemed  to  be  costs  incnired 
in  such  action,  and  be  payable  accordingly. 
Power  fur         B6.  Whenever  any  building  owner  has  become  entitled,  in  par- 
building        snanoe  of  this  Act,  to  execute  any  work,  it  shall  be  lawful  for  him, 
owner  to       y^  servants,  agents,  or  workmen,  at  all  usual  times  of  working,  to 
on  premise  ^^^  ^^  ^^J  P^DUses,  for  the  purpose  of  executing  and  to  execute 
to  effect        such  work,  removing  any  furniture,  or  doing  any  other  thin^  that  may 
works.  be  necessary,  and  if  such  premises  are  clo^  he  or  they  may,  accom- 

Sanied  hy  a  constable  or  other  officer  of  the  peace,  break  open  any 
^__^  ^..      oors  in  order  to  such  entry;  and  any  owner  or  other  person  fitat 

1  arsons  oi>-  hinders  or  obstructs  any  workman  employed  for  any  of  the  purposei 
stnicting.  aforesaid,  or  wilfully  damages  or  injures  the  said  work,  shall  incur  for 
every  such  offence  a  penalty  not  exceeding  ten  pounds,  to  be  reooveied 
before  a  justice  of  the  peace  (m). 
s^>('urity  to  87.  Any  adjoining  owner  may,  if  he  thinks  fit,  by  notice  in  writing 
iw  given  by   grlyen  by  himself  or  nis  agent,  require  the  building  owner,  before  com- 

^^"i.  Ji^f**-    mencing  any  work  which  he  may  be  authorized  by  this  Act  to  execute, 

owner,  11  re-  ,       •  ^     -c  -a  v'j  •  ^  j-i* 

q aired  by      to  give  such  secunly  as  may  be  agreed  upon,  or  in  case  of  difiterence  may 

adjoining       be  settled  by  the  jud^  of  the  County  Court,  for  the  payment  of  all  such 

owner.  eo%\&  and  compensation  in  respect  of  such  work  as  may  be  payable  bj 

such  building  owner  {n). 

Rules  as  to        88.  The  following  m'.es  shall  be  observed  as  to  expenses  in  respect 

expenses  in    of  any  party  structure ;  (that  is  to  say,) 

n»ai^t  of  ^g  ^  expenses  to  be  borne  jointly  by  the  building  owner  and  ad- 

JSuctorcs.    joining  owner  (o) : 

(1.)  If  any  party  structure  is  defective  or  out  of  repair  the  expense 
of  making  good  or  repairing  the  same  shall  be  borne  bv  the 
building  owner  and  adjoining  owner  in  due  proportion, 
regard  being  had  to  the  use  tfa^t  each  owner  makes  of  such 
structure  {p) : 
(2.)  If  an^  party  structure  is  pulled  down  and  rebuilt  by  reason 
of  its  being  so  far  defective  or  out  of  repair  as  to  make  it 
necessary  or  desirable  to  pull  down  the  same,  the  expense 
of  such  pulling  down  and  rebuilding  shall  be  borne  by  the 
building  owner  and  adjoining  owner  in  due  propoitioD, 
regard  being  had  to  the  use  that  each  owner  makes  of  such 
structure  (r) : 
(3.)  If  any  timber  or  other  partition  dividing  any  building  is 
pulled  down,  in  exercise  of  the  right  hereinbefore  vested 
in  a  building  owner,  and  a  party  structure  built  instead 
thereof,  the  expense  of  building  such  party  struc'.ure,  aud 

(m)  S.  103,  and  II  &  12  Viot  c.  43.    See  WhetUr  ▼.  Gray,  wkU,  p.  522. 

{%)  See  as.  99—102. 

Kee  Beadnell  ▼.  £ee*on,  L.  R.  8  Q.  B.  443,  as  to  the  Jurisdiction  of  the  county 
court  judge. 

(o)  aee  s.  3,  the  interpretation  clAuse.    See  ss.  93,  97. 

ip)  S.  83  (1|. 

(r)  8.  83  {2). 

See  Kniffht  v.  Pursell,  L.  R.  11  Ch.  Div.  412.  as  to  what  will  be  held  to  be  s 
"party-wall  "  within  this  sub-section. 


THE   METROPOLITAN   BUILDING    AUT,    1855.  525 


a^80  of  building  any  additional  party  stractures  that  may 
be  required  by  rcasoa  of  such  partition  having  been  palled 
down,  sliall  be  borne  by  the  building  owner  and  adjoining 
owner  in  due  proporlion,  regard  being  bad  to  the  use  that 
each  owner  makes  of  such  party  structure,  and  to  the 
thickness    required  to   the    respective   buildings   parted 
thereby  (*), 
(4.)  If  any  room  or  storiep,  or  any  part  of  room.^  or  stories,  the 
property  of  different  owners,  and  intermixed  in  any  build- 
ing, are  pulled  down  in  pursuance  of  the  right  herein- 
before Tested  in    any  building  owner,    and    rebuilt  in 
conformity  with  this  Act,  the  expense  of   such  pulling 
down  and' rebuilding  shall  be  borne  by  the  building  owner 
and  adjoining  owner  in  due  proportion,  regard  being  had 
to   the  use  that  each  owner  makes  of  such  rooms  or 
stories  {() : 
(o.)  If  anv  arches  or  communications,  or  any  parts  thereof,  are 
pulled  down  in  pursuance  of  the  right  hereinbefore  Tested 
m  any  building  owner,  and  rebuilt  in  conformity  with  this 
Act,  the  expense  of  such  pulling  down  and  rebuilding 
shall  be  borne  by  the  building  owner  and  adjoining  owner 
in  due  proportion,  regard  being  had  to  the  use  that  each 
owner  makes  of  such  arches  or  communications  (u) : 
As  to  expenses  to  be  borne  by  building  owner : 
(6.)  If  any  party  strcclure  or  external  wall  built  against  the 
same  is  raised  in  pursuance  of  the  power  hereinbefore  Tested 
in  any  building  owner,  the  expense  of  raising  the  same,  and 
of  making  go^  all  such  damage,  and  of  carr)ing  up  to 
the  requisite  height  all  such  Bues  and  chimneys  as  are 
hereinbefore  required  to  be  made  good  and  carried  up,  shall 
be  borne  by  the  building  owner  {x) : 
(7.)  If  ony  party  structuve  which  is  of  proper  materials  and  sound, 
or  not  so  far  defective  or  out  of  repair  as  to  make  it  neces- 
sanr  or  desirable  to  pull  down  the  same,  is  pulled  down 
and  rebuilt  by  the  building  owner,  the  expense  of  pulling 
down  and  rebuilding  the  same,  and  of  making  rood  all  such 
damage  as  is  hereinbefore  required  to  be  mAoe  good,  shall 
be  borne  by  the  building  owner  (y) : 
(8.)  If  any  party  structure  is  cut  into  by  the  building  owner,  the 
expense  of  cutting  into  the  same,  and  of  making  good  any 
damages  hereinbefore  required  to  be  made  good,  shall  l>e 
borne  by  such  building  owner  (z) : 
(9.)  If  any  footing,  chimney  oreast,  jambs,  or  floor  is  cut  away  in 
purtiuance  of  the  powers  hereinbefore  vested  in  any  building 
owner,  the  expense  of  such  cutting  away,  and  of  making 
rood  any  damage  hereinbefore  required  to  be  made  good, 
snail  be  Dome  by  the  building  owner  {a) : 
89.  Within  one  month  after  the  completion  of  any  work  which  any  Account  of 
building  owner  is  by  this  Act  authorized  or  requireil  to  execute,  and  '-•xi>en8js  of 
the  expense  of  whicn  is  in  whole  or  in  part  to  be  borne  by  an  adjoin-  ocHvered  to 
ing  owner,  such  building  owner  shall  deliver  to  the  adjoining  owner  an  a  tjoinin^ 

Dwiier  with- 

(*)  8.  83  (3).  (y)  8.  83  (7). 

it)  8.  hH  (4).  (2)  H.  13  (H). 

(«)  ».  83  (U  (•)  S   S3  (9). 
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in  one 
month. 


Adjoining 
owner  may 
4tp)»eal 
agaiutit 
Account. 


Building 
owner  may 
recover,  if 
no  ajipeal 
made. 


renalty  on 
ilelay  of  jxiy- 
ment  by  ad- 
joining 
owner. 

A»  to  ex- 
jKinseM  in- 
curred on 
requiiiition 
of  adjoining 
owner. 

Penalty  on 
building 
owner  lull- 
ing to  exe- 
cute re- 
quired 
works. 


Consent  how 
given  on 
behalf  of 
l>er8ons 
under  dis- 
ftbility. 


aeronnt  in  writing  of  tlie  expense  of  the  work  (//•,  specif  jing  anj 
deduction  to  whii-h  such  adjoining  owner  or  other  person  majte 
entitled  in  respect  of  old  materials,  or  in  other  respects;  and  ererysaeh 
work  as  afore^aid  Eholl  be  esitimated  and  valued  at  fair  avera^  rates 
and  prices,  according  to  the  nature  of  the  work  and  the  localitr,  and 
the  market  price  of  materials  and  labour  at  the  time. 

90.  At  any  time  within  one  month  after  the  deliverjof  snehaecomit, 
the  adjoining  owner,  if  dissati^ified  therewith,  may  declare  his  dissatis- 
faction to  the  party  delivering  the  same,  b^  notice  in  writing  giTea 
by  himself  or  his  agent,  and  specifying  his  objections  thereto;  aiid 
upon  such  notice  baring  been  given  a  difference  shall  be  deemed  to 
have  arisen  between  the  parties,  and  such  difference  shall  be  determined  , 
in  manner  hereinbefore  provided  for  the  determination  of  differenes  { 
between  building  and  adjoining  owners  (r). 

91.  If  within  such  period  of  one  month  as  aforesaid  tbe  party    J 
receiving  such  account  does  not  declare  in  manner  aforesaid  his  dis- 
satisfaction therewith,  he  shall  be  deemed  to  have  accepted  the  same,     , 
and  shall  paj  the  same,  on  demand,  to  the  party  deUyering  the 
account,  and  if  he  fails  to  do  so  the  amount  so  due  may  be  recovered 
as  a  debt.  ' 

92.  Where  the  adjoining  owner  is  liable  to  contribute  to  the  expenses 
of  building  any  party  structure,  until  such  contribution  is  paid,  the 
building  owner  at  whose  expense  the  same  was  built  shall  stand  pos- 
sessed of  the  sole  property  in  such  structure. 

93.  Where  any  building  owner  has  incurred  any  expenses  on  tbe 
requisition  of  an  adjoining  owner,  the  adjoining  owner  making  such 
requisition  shall  be  liable  for  all  such  expenses,  and  in  defiault  of  pay- 
ment the  same  may  be  recovered  from  him  as  a  debt  (</}. 

94.  Where  any  building  owner  Is,  by  the  third  part  of  this  Act, 
liable  to  make  good  any  damage  he  may  occasion  to  the  property  of  the 
adjoining  owner  by  any  works  authorized  to  be  executea  by  him,  or  to 
do  any  other  thing  upon  condition  of  doing  which  his  right  to  exeeote 
such  works  is  hereby  limited  to  arise  (r),  and  such  building  owner  fails 
within  a  reasonable  time  to  make  gooid  such  damage  or  to  do  such 
thing,  he  shall  incur  a  penalty  (/),  to  be  recovered  before  a  iostice  of 
the  peace,  not  exceeding  twenty  pounds  for  each  day  during  which  such 
failure  continues  (^). 

95.  Where,  in  pursuance  of  this  Act,  any  consent  is  required  to  be 
given,  any  notice  to  be  served,  or  any  other  thing  to  be  done  by,  on,  or 
to  any  owner  under  disability,  such  consent  may  be  given,  such  notice 
may  oe  served,  and  such  thing  may  be  done  by,  on,  or  to  the  following 
persons,  on  behalf  of  such  persons  under  disability  (A) ;  that  is  to 
say, 

By,  on,  or  to  a  husband,  on  behalf  of  his  wife : 
By,  on,  or  to  a  trustee,  on  behalf  of  his  cestui  que  trust : 
By,  on,  or  to  a  guardian  or  committee,  on  behalf  of  an  infant^ 
idiot,  or  lunatic  (i). 


<6)  Under  the  old  Act,  14  Oco.  3,  c  78,  see  Philp  v.  Donatio  8  Taunt.  62. 
Ic)  See  8.  85,  sub-s.  7,  ft  «eq. ,  as  to  aettlerocnt  of  differences  by  arbitntkn. 
(<i)  Soo  8.  84,  and  n.  97  (0). 
<c)  S.  83. 

(/ )  The  penalty  imposed  by  this  flection  is  cumulative.   WHfianu  v.  Qold^g, 
L.  R.  1  C.  P.  69.  77 ;  35  L  J.  C.  P.  1  ;  14  W.  R.  GO ;  13  L.  T.  N.  8.  291. 
(g)  S.  103  and  11  &  12  Yict.  c.  43.    Sco  William*  v.  Chiding,  ncpra. 
(h)  See  8.  85  (1),  (6). 
<i)  Sec  now  tne  RuU 


lules  under  the  .Judicntnro  Acts. 
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96.  Where  any  consent  is  required  to  be  given  or  any  other  thing  to  consent  how- 
be  done  by  any  owner  in  pursuance  of  this  Act,  if  there  is  no  owner  given  on 
capable  of  ginng  such  consent  or  of  doing  such  thing,  and  no  person  behalf  of 
empowered  by  this  Act  to  give  such  consent  or  to  do  such  thing  on  ^^fgi^ 
behalf  of  such  owner,  or  if  any  owner  so  capable,  or  any  person  so 
empowered,  cannot  be  found,  the  judge  of  the  County  Court  shall 

have  power  to  give  such  consent  or  do  or  cause  to  be  done  such  thing 
<»n  benalf  of  such  owner,  upon  such  terms  and  subject  to  such  con- 
ditions as  he  may  think  fit,  having  regard  alike  to  the  nature  and  pur- 
pose of  the  subject  matter  in  respect  of  which  such  consent  is  to  be 
^ven,  and  to  the  fair  claims  of  the  parties  on  whose  behalf  such 
consent  is  to  be  giyen :  and  such  judge  shall  have  power  to  dispense 
with  the  service  of  any  notice  whicn  would  otherwise  be  required  to  be 
served. 

PART  IV.  P^^iv. 

Mli»CELLANBOL-S    raOVIBIONS.  j^^g. 

97.  Where  it  is  hereby  declared  that  expenses  are  to  be  borne  by  ^^^^*p^ 
the  owner  of  any  premises  (including  in  the  term  "owner"  the  ad-  qm. 
ioining  and  building  owner  respectively)  (^-),  the  following  rules  shall  Payment  of 
be  obwrved  with  respect  to  the  payment  of  such  expenses :  (/)               exiienses  by 


ovmers. 


(k)  See  s.  8S,  and  8.  93. 

Bee  B.  3,  and  cases  thei-e  as  to  persons  within  the  term  '*  owner,"  antt^  p.  407. 

(0  Before  the  passing  of  this  Metropolitan  Building  Act,  the  following  cases 

were  decided  with  respect  to  the  recovery  of  expenses,  and  the  liability  to 

contribution  under  the  14  Geo.  3,  c.  78.    The  owner  of  the  impi-ovod  rent,  not 

of  the  ground  rent,  was  liable.    P<ck  v.  fTood,  5  T.  R.  130.    The  lessor  of  a 

house  at  rack-rent,  though  the  lessee  bad  improved  the  bouse  demised  (there 

being  no  other  penon  entitled  to  any  kind  or  rent),  was  liable.    Beardmcre  v. 

Fox,  8  T.  R.  214.    A  lessee  at  a  rack-rent,  who  covenanted  to  pay  all  taxes, 

rates,  asaesinnents,  and  impositions,  and  assigned  his  term  for  a  small  sum  in 

gross,  was  not  liable.     SouthaU  v.  Leadbtttevy  8  T.  R.  458.  Nor  was  the  assignee 

of  the  lessee  who  considerably  Improved  the  premises,  and  thereby  rendered 

them  of  greater  annual  value.    Lambe  v.  Heman»,  2  B.  A  Aid.  467.    Nor  was  a 

tenant  who,  without  a  lea«e,  or  an  sgroemont  for  a  lease,  rebuilt  a  house 

making  use  of  the  party-wall  of  the  adjoining  house,  though  he  afterwards 

obtained  a  beneficial  lease  in  consideration  of  the  rebuilding,  habendum 

from  a  day  before  the  rebuilding.     Taylor  ▼.  Reed^  6  Taunt.  249.    But  see 

Sanffifttr  v.  Birkkead^  1  B.  A  P.  SOS,  where  the  lessee  of  a  house  at  rack-rent 

who  underlet  it  at  an  adviinced  rent  was  liable  to  contribute.    See  also 

WUUam$  V.  PKktwgfon,  3  B.  &  Aid.  878,  as  to  a  sub-tennnt.    See  Sx  part* 

Ovtrteera  o/  Saffron  Bill^  24  L.  J.  M.  C.  56,  decided  under  s.  42  of  the  former 

Building  Act.  7  &  8  Vict  c  84. 

See  vnUy  Chap.  XXI.  as  to  the  law  generally  with  respect  to  duties  and 
assessments,  Ac,  caused  by  building. 

Whatever  doubt  there  may  be  as  to  whether  a  general  covenant  to  repair 
makes  the  tenant  liable  to  pay  expenses  as  to  repair  of  part^-walls,  {Moort  v. 
Clarkt  5  Taunt.  90) ;  if  the  covenant  to  repair  also  included  all  party-walls,  and 
it  was  the  intention  that  the  landlord  should  receive  a  clear  rent  In  net  money 
without  any  deduction,  the  tenant,  and  not  the  landlord,  will  be  bound  to  pay 
such  expenses.  BarrtU  v.  Bedford  {DuJee] .  8  T.  R.  602.  A  tenant,  however,  under 
a  covenant  to  repair  could  not  maintain  an  action  against  his  landlord  for  a 
moiety  of  expenses  of  rebuildmg  a  party- wtdl,  which  he  had  voluntarily  done, 
giving  notice,  in  his  landlord's  name,  to  the  occupier  of  the  adjoining  house, 
but  without  his  authority.  Piaey  v.  Rogtn,  Ry.  A  M.  357.  See  also  Robimon  v. 
IrvU,  10  Ka»t,  227.  as  to  the  tenant  not  being  able  to  recover  over  against  his 
landlord  such  expenses  incurred  by  bis  own  orders,  and  paid  for  by  him  tn  the 
first  instance.  All  the  powers  and  authorities  given  by  the  Act  in  respect  to  any 
works  to  be  done,  are  given  to  the  owner  of  the  house  intended  to  be  pulled 
down  and  rebuilt,  the  landlord  of  the  adjoining  house  being  only  liable  by  the 
Act  to  reimburse  his  tenant  money  paid  by  him  to  the  other  owner  for  such 
works  as  were  authorised  to  be  done  by  such  other  owner  in  respect  of  such 
adjoining  house.  See  as  to  recovering  a  share  of  expenses  without  reference 
to  tbestatute,  or  where  there  is  a  special  agreement,  ^v.ari  v.    Smiih,  2 
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Rales  as  to 
service  of 
notieen, 
sumiuouses, 
and  ordera. 


(I.)  The  owDcr  immediatelj  entitled  in  possession  to  sncfa  pre- 
mises, or  the  occupier  thereof,  shall  m  the  first  instance  My 
such  expen-^s,  with  thislimitiition,  that  no  occupier  shall  bie 
liahle  to  pay  any  sum  exceeding  in  amount  the  rent  due  or 
that  will  thereafter  accrue  due  from  him  in  respect  of  sodi 
premise)  during  the  period  of  his  occupancy : 

(*2.)  If  there  are  mure  owners  than  one,  every  owner  shall  be  liable 
to  contribute  to  such  expen&es  in  proportion  to  his 
interest : 

(3.)  If  anv  difference  arises  as  to  the  amount  of  contributioBy 
such  difference  shall  be  decided  by  arbitration,  to  be  con- 
ducted in  manner  directed  by  the  *' Companies  Clanses 
Consolidation  Act,  1845  ;*'  ana  for  that  purpose  tbedanses 
of  the  said  Act  with  respect  to  the  settlement  of  disputes 
by  arbitration  shall  be  incorporated  with  this  Act :  (m) 

(4.)  If  some  of  the  owners  liable  to  contribution  cannot  be  found, 
the  deficiency  so  arising  shall  be  divided  amongst  the  parties 
that  can  be  found*; 

(o.)  AuT  occupier  of  premises  who  has  piud  any  expenses  under 
tnis  Act  maj  deduct  the  amount  so  paid  from  any  rent 
payable  by  him  to  any  owner  of  the  same  premises ;  and  any 
owner  of  premises  who  has  paid  more  than  his  due  pro- 
portion of  any  expenses  may  deduct  the  amount  so  overpaid 
irom  any  rent  that  mar  be  payable  by  him  to  any  other 
owner  of  the  same  premises :  (») 

(6.)  If  default  is  made  by  any  owner  or  occupier  in  payment  of  any 

expenses  hereby  made  payable  by  him  in  the  fir&t  instance, 

or  if  default  is  made  by  any  owner  in  payment  of  anj  other 

expenses  or  monies  due  from  him  by  way  of  contnbution 

or  otherwise  in  pursuance  of  this  Act,  then  in  addition  to 

any  other  remeoies  hereby  prorided,  «uch   expenses  and 

monies,  ii  arising  in  respect  of  any  matter  within  the 

provisions  of  the  tnird  part  of  this  Act,  may  be  recoyered  as 

a  debt  in  due  course  of  law,  but  if  arising  in  respect  of 

any  other  matter  under  this  Act  may  be  recoverea  in  a 

summary  manner,  (o) 

98.  The  following  rules  shaU  be  observed  with  respect  to  tbe  giyinf 

or  service  of  any  notice,  summons,  or  order  directed  to  be  given  or  served 

under  this  Act  in  cases  not  hereinbefore  provided  for : — 

(1.)  A  notice,  summons,  or  order  may  in  all  cases  be  served 
personally . 

(2.)  A  notice,*^sunimon8,or  order  may  be  served  on  any  builder  by 
leaving  the  same  or  sending  it  in  a  registered  letter  adi- 


Marsh.  435  ;  7  Taunt  158 ;  Holt,  321 ;  and  Collin*  v.  Wilton,  4  Bing.  551  ;  1  M. 
i:  P.  454. 

It  waa  held  under  tbe  old  Act,  and  there  is  no  reason  why  the  Rame  de- 
cision should  not  bo  equally  good  now,  that  an  exocutxn-  or  an  administrator 
might  be  liable,  as  the  nwner  of  the  improved rt-nt,  for  the  expenses  of  pulling 
down  and  rebuilding  a  party- wall,  cvou  though  he  had  no  other  aaaeta  than 
the  improved  rent.  TUuckar  t.  Wxltvn^  4  N.  &  M.  G59 ;  3  A.  &  £.  142  ;  1  EL  A 
W.  131.    See  also  HwrniOge  v.  WtUcn,  11  A.  &  E.  645. 

(m)  8  Vict  c.  1<5,  88.  128,  H  teq. 

(h)  An  action  may  be  maintained,  and  a  person  Is  not  bound  (though  en- 
titled) to  deduct  a  pmiwrtion  of  tlie  expenses  of  a  {Mrty-wall  or  structure  paid 
bv  him  from  rent  duo  or  accruing  due.  Ear'e  v.  Maughan,  14  C.  B.  N.  8, 
CJ« ;  11  W.  H.  on  ;  «  L.  T.  N.  S.  fi37  ;  10  Jur.  N.  S.  208. 

(o)  S   103,  an«l  II  iV  12  Vict  c.  4i. 
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dressed  to  him  at  his  place  of  address  as  stated  bv  him  to 
the  district  surveyor,  or  by  putting  up  such  notice,  sum- 
mons, or  order  on  a  conspicuous  part  of  the  building  or 
preniises  to  which  the  same  relates : 

(3.)  A  notice,  summons,  or  order  may  be  served  on  the  owner  or 
occupier  of  any  premises  by  leaving  the  same  vnth  the 
occupier  of  such  premises,  or  with  some  inmate  of  his 
a!:  ode,  or  if  there  is  no  occupier  by  putting  up  such  notice, 
summons,  or  order  on  a  conspicuous  part  ot  the  building 
or  premises  to  which  the  same  relates ;  and  it  shall  not  be 
necessary  to  name  the  owner  or  occupier  of  such  premises ; 
nevertheless,  when  the  owner  of  any  such  premises  and 
his  residence,  or  that  of  his  agent,  are  known  to  the  party 
by  whom  or  on  whose  behalf  any  notice,  summons,  or 
order  is  intended  to  be  served,  it  shall  be  the  duty  of  such 
party  to  send  every  such  notice,  summons,  or  order  by  the 
iKMt  in  a  registered  letter  addressed  to  the  residence  or  last 
known  residence  of  such  owner  or  of  his  agent  : 

(4.)  A  notice,  summons,  or  order  may  be  served  on  any  district 
surveyor  by  leaving  the  same  at  his  office. 

99.  Whenever  any  thing  is  hereby  authorized  to  be  done  by  a  As  to  things 
County  Court  it  may  be  done  as  follows ;  that  is  to  say,  if  such  thing  f!f  i|!f 'jf^^ 
arises  in  respect  of  any  structure  or  other  subject-matter  situate  within  by  a  County 
the  City  of  London  or  the  liberties  thereof,  by  the  Sheriffs'  Court  Court. 
establisned  by  a  local  Act  passed  in  the  eleventh  year  of  the  reign  of 

Her  Majesty,  chapter  seventy-one,  intituled  "  An  Act  for  the  more  ^^  ^  ^-  ^^^*' 
easy    Recovery  of  Small  Debts  and  Demands  within  the  City  of  ^' 
London,  or  the  Liberties  thereof,"  and  if  such  thing  arises  in  respect 
of  any  structure  or  other  subject-matter  situate  elsewhere,  by  the 
Connty  Court  having  jurisdiction  within  the  district  in  which  such 
atracture  or  other  subject-matter  is  situate. 

100.  In  cases  where  jurisdiction  is  hereby  given  to  a  County  Court,  Manner  of 
SQch  Court  may  from  time  to  time   make   such  order  in  respect  of  determining 
matters  so  brought  before  it  as  it  may  think  fit,  with  power  to  settle   ^  ^^"^^^^^ 
tiie  time  and  manner  of  executing  any  work,  or  of  doing  any  other 

thingy  and  to  put  the  parties  to  the  case  upon  such  terms  as  respects 
the  execution  of  the  work  as  it  thinks  fit :  it  shall  also  have  power  to 
award  or  refuse  costs  according  to  circumstances,  and  to  settle  the 
amount  thereof. 

101.  Proceedings  in  any  County  Court  in  respect  of  any  matter  Fomof])ro- 
ariaii^  under  this  Act  shall  be  conducted  in  the  same  manner  as  pro-  ^^^^^"^  ^^ 
ceedings  are  conducted  in  any  case  within  the  ordinary  jurisdiction  of  Qourt 
mch  Court,  or  as  near  thereto  as  circumstances  permit ;  and  orders 

made  by  the  judge  of  any  such  Court  may  be  enforced  by  execution, 
eommittal,  or  otherwise,  in  a  similar  manner  to  that  in  which  the 
orders  of  such  Court  are  ordinarily  enforced. 

102.  If  either  party  in  any  case  over  which  jurisdiction  is  hereby  Aiipeal  from 
riTen  to  a  County  Court  feels  aggrieyed  with  the  decision  of  such  decisidn  of 
Court  in  respect  of  any  point  of  law,  or  the  admission  or  rejection  of  oJ^ff^^ 
any  evidence,  he  may  appeal  therefrom  in  the  same  manner  and  upon 

the  same  terms  in  and  upon  which  he  might  hare  appealed  from  the 
deczflion  of  such  Court  in  any  case  vnthin  the  ordinary  jurisdiction  of 
aQch  Court,  or  as  near  thereto  as  circumstances  permit ;  but  no  such 
appeal  shall  be  allowed  unless  the  value  of  the  matter  in  difference 
between  the  parties  exceeds  fifty  pounds ;  and  the  opinion  of  the  judge 
before  whom  the  ease  is  tried  ai  to  such  value  shall  be  conclusive. 
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103.  All  penalties  under  this  Act,  and  all  fees,  monies,  costs,  or 
expenses  by  this  Act  directed  to  be  recovered  in  a  suromary  manner, 
may  be  recovered  in  manner  directed  by  an  Act  passed  in  the  elerentb 
ana  twelfth  years  of  the  reign  of  her  present  Majesty  Queen  Victoria, 
chapter  forty-three,  intituled  *'  An  Act  to  facilitate  the  performance 
of  tne  Duties  of  Justices  of  the  Peace  out  of  Sessions  witfdn  England 
and  Wales  with  respect  to  summary  Convictions  and  Orders  "  (r;  and 
wheneTer  anv  thing  is  hereby  authorized  or  required  to  be  done  by  or 
before  a  justice  of  the  peace  it  may  be  done  as  follows  :  that  is  to  sav, 
if  such  thing  arises  in  respect  of  any  building  or  wall  situate  within 
the  City  of  London,  by  or  before  one  or  more  justic-e  or  justices  of  the 
peace  for  the  said  city  or  by  any  metropolitan  police  magistrate,  and 
if  such  thin^  arises  in  respect  of  any  building  or  wall  situate  elsewhere 
within  the  limits  of  this  Act,  by  or  before  any  metropolitan  police 
magistrate. 

104.  Any  justice  of  the  peace  in  any  case  over  whioh  jurisdiction 
is  hereby  given  to  him  may  make  such  order  as  to  the  costs  of  any 
proceedmgs  of  which  he  has  cognizance  ns  he  thinks  just;  he  may 
also  direct  the  whole  or  any  part  of  any  penalty  imposed  by  him  under 
this  Act  to  be  applied  in  or  towards  payment  of  the  co^s  of  the  pro- 
ceedings ;  and,  subject  to  suih  direction,  all  penalties  sliall  be  paid 
into  the  hands  of  the  treasurer  of  the  said  Mt  tropolitan  Boards  to  be 
applied  in  such  manner  as  the  said  board  thinks  fit. 

105.  In  cases  where  any  building  has  been  erected  or  work  done 
without  due  notice  being  given  to  the  district  surveyor,  the  di^-trict 
surveyor  may,  at  any  time  within  one  month  after  he  has  discovered 
that  such  building  has  been  erected  or  work  done,  enter  the  premist* 
for  the  purpose  of  seeing  that  the  regulations  of  this  Act  have  been 
complied  with,  and  the  time  during  which  the  district  surveyor  may 
take  any  proceeding,  or  do  anything  authorized  or  required  by  this  Act 
to  be  done  by  him,  in  respect  of  such  building  or  work,  shall  begin  to 
run  from  the  date  of  his  discovering  that  such  building  has  been 
erected  or  work  done  (#). 

106.  In  every  case,  except  in  respect  of  fees  of  a  district  surveyor, 
in  which  jurisdiction  is  hereinbefore  given  to  a  justice  of  the  peace,  if 
either  party  to  any  such  case  is  dissatisfied  with  the  determination  of 
the  justice  so  convicting  (0,  in  respect  of  any  point  of  law,  or  of  the 
admission  or  rejection  of  any  eviaence,  such  pait^r  may,  upon  giving 
notice  within  seven  days  to  the  other  party  of  his  intontion  to  ap- 
peal (m),  appeal  therefrom  to  any  of  the  superior  Courts  of  Common 
Law  at  Westminster  (x) ;  subject  to  this  restriction,  that  no  such  ap- 
peal shall  be  made  by  any  district  surveyor  except  with  the  consent  of 
the  justice  before  whom  the  ease  is  tried,  and  that  no  such  appeal 
shall  be  made  by  any  other  party  to  the  case  excent  upon  giving  sach 
security  for  costs,  and,  if  the  case  requires  it,  in  audition  thereto,  such 
undertaking  in  respect  of  desisting  in  the  meantime  from  any  works 
complained  of,  or  m  respect  of  any  other  matter  or  thing  arising  in  the 
case,  as  the  justice  thinks  fit  (y). 

»  See  LabalmondUrf  v.  Adduinny  1  R  &  E.  41  ;  28  L.  J.  M.  C.  25. 
r)  Mwant  v.  Taylor,  L.  R.  1  Ex.  Div.  188 ;  46  L.  J.  M.  C.  78. 

(0  See  Scou\.  Lfpg,  W.  N.  1877,  p.  110. 

fu)  In  Reg.  v.  Bamet  Sanitar}/  Authorilv,  L  R.  1  Q.  B.  D.  558,  under 
the  Public  Health  Act,  1875,  It  was  held  that  the  time  for  appeal  ran  from  the 
date  of  the  decision. 

(z)  See  now  Judicature  Act,  1873,  s.  45,  Order  58,  r.  19.  The  Divisional 
Court  of  the  High  Court  of  Justice  will  now  hear  appeals. 

(y)  Notwithstanding  this  section,  the  decision  of  the  magistrate  is  the 
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107.  Any  appeal  so  made  shall  be  in  the  form  of  a  special  case,  to  Form  of 
^  agreed  on  bj  both  parties,  or,  if  the  parties  cannot  agree,  to  be  apl*«*^ 
«ettl^  by  the  justice  crom  'nhose  decision  the  appeal  is  made;  and 

such  case  shall  be  transmitted  by  the  appellant  to  the  Rule  Depart- 
ment of  the  Master's  Office  in  the  Court  in  which  the  appeal  is  to 
be  brought,  and  be  heard  in  manner  provided  by  the  practice  of  such 
Court. 

108.  No  writ  or  process  shall  be  sued  out  against  any  district  Notice  of 
•urreyor  or  other  person  {z)  for  anything  done  or  intended  to  be  done  *^"®"' 
under  the  proyisions  of  this  Act  until  the  expiration  of  one  month 

next  after  notice  iu  writing  (^0  has  been  delivered  to  him  or  left  at  his 
office  or  usual  place  of  abod?,  stating  the  cause  of  action,  and  the 
name  and  place  of  abode  of  the  intended  plaintiff,  and  of  hu  attorney 
or  agent  m  the  cause  ;  and  upon  the  trial  of  any  such  action  the 
plaintiff  shall  not  be  permitted  to  go  into  evidence  of  any  cause  of 
Action  w'lich  is  not  slated  in  such  last-mentioned  notice ;  and  unless 
such  notice  is  proved  the  jury  shall  find  for  the  defendant ;  and  every 
such  action  shall  be  brought  or  commenced  within  six  months  next 
after  the  accrual  of  the  cause  of  action,  and  not  afterwards  (&),  and 
shall  be  laid  and  tried  in  the  county  or  place  where  the  cause  of  action 
occurred,  and  not  elsewhere  (r) ;  and  the  defendant  shall  be  at  liberty 
to  plead  the  general  issue,  and  give  this  Act  and  all  special  matter  in 
evidence  thereunder  {d). 

«abject  of  an  appeal  under  20  t  21  Vict.  c.  43.  Pover  v.  Wiffm&re,  L.  R.  7 
C.  P.  3i>6 ;  aee  SUeU  v.  Brannan,  41  L.  J.  M.  C.  85. 

(z)  A  peraon  employed  by  a  building-owner  to  erect  a  building  adjoining  the 
house  of  another  is  not  an  "  other  person  "  within  the  meaning  of  this  sec- 
tion WiUiams  ▼.  Oolding,  L.  R.  1  C.  P.  69 ;  35  L.  J.  C.  P.  1 ;  14  W.  R.  00 ;  13 
L.  T.  N.  8.  291.  The  words  '*  other  person "  in  this  section  include  only 
cScixLl  persons  discharging  oflScial  duties  cast  upon  them  by  the  Act,  or  persons 
doing  2wm6  act  in  respect  of  which  they  were  performing  or  intending  to 
IH*rform  their  statutory  duty.    lb. 

See  also  WhuUr  v.  Qray,  27  L.  J.  C.  P.  267 ;  28  L.  J.  C.  P.  200 ;  ante, 
p.  522.  And  see  Pra't  v.  Hillm'^n,  6  D.  &  R.  360 ;  4  B.  <&  C.  299,  under  the 
old  Building  Act  (14  Geo.  S,  c.  78).  See  note  {k)  to  s.  264  of  the  Public 
Health  Act,  1875,  post,  p.  ft.*)4. 

(a)  If  an  act  of  trespass  complained  of  wm  done  with  a  hondjlde  intention 
to  pursue  the  directions  of  the  former  Building  Act  (14  Geo.  3,  c.  78),  though 
not  justified  by  it,  the  defendant  was  entitled  to  notice  of  action.  WtlU  v. 
<W>,  2  C.  M.  h  R.  128,  184 ;  7  C.  &  P.  22  ;  1  Gale,  137. 

(6)  The  14  Geo.  3,  c.  78,  s.  100.  limited  actions  to  be  brought  within  three 
months.  And  where  A.  had  begun  to  build  a  party- wall,  partly  on  the  soil  of 
B.,  more  than  three  months  before  the  action,  and  had  not  completed  it  till 
^thin  that  time,  it  was  hold  that  B.  might  recover  for  such  part  of  the 
trespass  &s  was  committed  within  the  time  limited  ;  but  that,  if  nothing  had 
been  done  within  the  three  months,  he  must  have  brought  ejectment  frotttr 
V.  SinipMon,  5  C.  ft  P.  51. 

fe)  See  Judicature  Acts,  Ord.  36,  r.  1,  as  to  the  abolition  of  local  venue. 

[d)  See  Judicature  Acts,  Ord.  19,  r.  16,  as  to  pleading  not  guilty  by  statute. 
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pabtv.  part  V 

fwm^AcU  Repeal  of  fOEMza  Acts,  a^jd  Tbmporajiy  Pbotisiox?. 

„  «»<*  Rbpbal. 

Ttmporary 

I'rovitions. 

109.  From  and  after  the  eommeneement  of  this  Act,  the  foUotciMf 

?aTv^  t      -^^'j  '*^*  **  ^^  *^t/t  *"»  ^^^-  P^»ed  in  the  eighth  year  of  the  reign  of 
c.  84,  except  ^^  present  Majesty ^  chapter  eighty-four^  and  intituled  *'  An  Act  far 
M.  54  to  63,    regulating  the  Construction  and  the  Use  of  Buildings  in  the  Metropolis 
and  9  &  10     and  its  Neighbourhood ^^^  with  the  exception  of  the  sections  relating  to 
Vict  c.  6.       dangerous  and  noxious  businesses,  and  numbered  respectively  Jifty-frnt^ 
fifty-five^  fifty-six,  fifty-seven,  fifty-eighty  fifty-nine^  sixty,  sixty-onr^ 
sixty-two,  and  sixty-three,  and  an  Act  passed  in  the  ninth  year  of  the 
reign  of  her  present  Majesty,  chapter  five,  and  intituled  "  An  Act  to 
amend  an  Act  for  regulating  the  Construction  and  Use  of  Buildings  in 
the  Metropolis  and  its  Neighbourhood,^^  are  throughout  the  limits  if 
this  Act  atid  elsewhere  hereby  repealed,  subject  to  tJte  following  pre- 
visions ;   that  is  to  say, 

1 .  That  si4ch  repeal  shall  not  affect  any  proceedings  authorized  to 

be  taken  by  the  said  Acts  or  either  of  them  in  respect  of  any 
act,  omission,  penalty,  nuUter,  or  thing,  and  pending  before 
the  official  referees  or  any  other  tribunal  at  the  time  of  the 
commencement  of  this  Act  : 

2.  That  in  cases  where  any  act,  otnission^  or  thing  has  oeeurred 

previously  to  the  time  of  the  cofnmencement  of  this  Act,  in 
respect  of  which,  if  this  Act  had  not  passed,  proceedings 
might  have  been  taken  under  the  said  Acts  or  either  of  them, 
then  proceedings  in  respect  of  such  act,  omi«nott,  or  thing 
may  be  had  under  this  Act  in  manner  following  ;  that  is  to 
say,  if  the  matter  in  question' is  anything  relating  to  ikt 
rights  of  building  and  adjoining  owners  in  respect  of  party 
structures,  proceedings  may  be  had  in  the  County  Court,  hni 
if  the  matter  in  question  relates  to  the  recovery  of  emy  penaltif 
or  to  any  other  thing,  proceedings  may  be  had  before  any 
justice  of  the  peace  : 

3.  That  so  mt4ch  of  the  Act  of  the  fourteenth  year  of  king  George 

the  Third,  chapter  seventy-eight,  as  was  excepted  from  the 
operation  of  the  said  Act  of  the  eighth  year  of  her  present 
Majesty,  chapter  eighty-four  {that  is  to  say),  the  sectum* 
numbered  respectively  seventy-four,  seventy-fire,  serentysii, 
sevefity-seven,  seventy-eight,  eighty,  eighty-ofie,  eighty-tw*i, 
eighty-three,  eighty-four,  eighty-five,  and  eighty-six,  shall 
continue  in  full  force. 
As  to  con-  110,  Any  contract  made  previously  to  the  passing  of  this  Act  for  the 

tracts  made   erection  of  a  new  building  shall  be  carried  into  effect  in  the  same  moHHtr 

t^M^saiiiK      ^  •/  '***  -^^^  ^^^  ^^^  P^*^^  ^^  ^^  ^^^*^  ^f  ^^  making  thereof,  and 
of  Act.  the  necessary  deviations  from  the  terms  of  such  cotitract  may  be  made 

accordingly  ;  and  if  any  dispute  arises  in  respect  of  any  loss  sustainetl 
by  any  party  to  such  contract  by  reason  of  such  necessary  deviatioi*, 
such  dispute  shall  be  determined  by  the  County  Court  (e)  ;  and  whenever 
any  costs  or  expenses  have  been  paid  by  any  owner  in  porsoanoe  ot 

(c)  The  portfl  italicised  arc  repealed  by  the  8.  L.  R.  Acta,  1675. 
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this  Act,  then  as  to  any  stnictiiFe  held  under  any  lease  or  agreement 
made  previonslj  to  the  commencement  of  this  Act  it  shall  he  lawful 
for  such  owner  to  recover  the  same  from  the  persons  hitherto 
liable  by  law,  or  by  such  existing  lease  or  contract,  to  maintain  or 
repair  the  structure  in  respect  of  which  such  costs  and  expenses  hare 
been  incurred. 

111.  Nothing  herein  contained  shall  vary  or  affect  the  rights  or  Linbilitics 
liabilities  as  between  landlord  and  tenant  under  any  contract  between  ^||Jrv^"' 

taem.  tween  lAnd- 

1 12.  In  cases  where  any  iron  building  (^)  has  been  constructed  or  is  lord  and 
in  the  progress  of  construction  preyiously  to  the  time  at  which  this  tenant  not 
A' t  comes  into  operation,  and  doabts  are  entertained  whether  such  ^^^^ 
building  is  permitted  by  law,  any  person  interested  in  such  building  '. 
may  make  an  application  to  the  Commissioners  of  Works  and  Build-  buildtagT'" 
incr*,  to  signify  their  approval  of  such  building ;  and  the  Commissioners  constructed 
of  Works  and  Buildings,  upon  being  satisfi^  of  the  stability  of  such  before  this 
building,  may  approve  of  the  same,  and  upon  such  approval  being  ^ct  comes 
given  such  Duiiding  shall  be  deemed  to  have  been  constructed  in  tTon.^^^^^' 
manner  permitted  by  law,  and  this  section  shall  come  into  operation 
immediately  after  the  passing  of  this  Act. 

113.  The  official  reterees  and  re^strar  of  metropolitan  buildings  Compensa- 
may,  within  six  months  from  the  time  at  which  this  Act  comes  into  ^^.^ 
O])e'ration,  apply  to  the  Commissioners  of  her  Majesty's  Treasury  for  Jeferees  and 
compensation  in  respect  of  the  loss  they  have  sustained  by  reason  of  registrar. 
the  abolition  of  their  offices ;  and  the  commissioners  shall  take  any 

such  application  into  consideration,  and  award  such  compensation, 
either  by  way  of  a  gross  sum  or  annual  payment,  as  they  think  just, 
having  regard  to  the  nature  of  the  office,  the  time  during  which  the 
applicant  las  held  the  same,  and  generally  to  the  special  circumstances 
of  each  case ;  and  any  compensation  so  given  shall  be  paid  out  of 
monies  to  be  providea  by  Parliament;  and  such  compensation,  when 
made  by  annual  payment,  shall  be  subject  to  this  proviso,  that  if  any 
rach  official  referee  or  registrar  is  at  any  time  thereafter  appointed  to 
any  public  office  in  respect  of  which  he  receives  a  salary,  the  payment 
of  the  compensation  award^'d  to  him  under  this  Act  shall  be  suspended 
so  long  as  he  receives  such  salary,  if  the  amount  thereof  is  greater 
than  such  compensation,  or  if  not  shall  be  diminished  by  the  amount 
of  such  salary. 

114.  Any  person,  except  the  said  official  referees  and  registrar,  who  at  Compensa- 
the  time  wnen  this  Act  comes  into  operation  is  employe  in  the  office  tion  to 

of   Metropolitan  Buildings,  may  within  six  montns  from  such  time  ^J^Ji^Vf^ 
apply  to  the  Metropolitan  Board  of  Works  for  employment,  and  such  Metmpo- 
Board  shall  thereupon  take  such  application  into  consideration,  and  they  litan  buUd- 
shall  either  employ  the  applicant  at  a  salary  not  less  in  amount  than  ^°S>*- 
that  which  he  enjoyed  when  in  the  said  office  of  Metropolitan  Build- 
ings, or  at  a  less  salary  awarding  to  him  compensation  in  respect  of 
such  diminution  of  salary,  or  they  shall  award  to  him  such  compensa- 
tion, if  any,  as  they,  or  m  the  event  of  the  applicant  feeling  aggrieved 
with  their  decision,  as  the  Commissioners  ot  the  Treasury  thmk  just, 
havine  regard  to  the  nature  of  the  office,  the  time  during  which  it  has 
been  held  by  the  applicant,  and  generally  to  the  special  circumstances 
of  the  case  ;  and  any  expenses  incurred  by  the  said  board  in  carrying 
into  effect  this  section  shall  be  deemed  to  be  expenses  incurred  in  the 
execution  of  the  taid  Act  for  the  better  local  management  of  the 
metropolis,  and  be  raised  accordingly ;  nevertheless,  if  any  such  clerk 

(jf)  Sec  8.  56. 
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or  Bervant  as  aforesaid  at  any  time  thereafter  is  appointed  to  anj  pnUie 
office,  or  to  anj  office  under  the  said  Metropolitan  Board,  in  respect  of 
which  he  reoeiYes  a  saUry,  the  payment  of  the  compensation  awarded 
to  him  under  thia  Act  sliall  be  suspended  so  long  as  he  receires  such 
salary,  if  the  amount  thereof  is  mater  than  the  amount  of  such  com- 
pensation, or  if  not  shall  be  diminished  by  the  amount  of  such  salary; 
out,  notwithstanding  anytiiing  herein  contained,  the  Metropolitan 
Board  may,  in  the  event  of  their  employing  any  P^noi^  mentioned  in 
this  section,  dismif  s  him,  with  ^e  consent  of  the  Treaaury. 


FIRST  SCHEDULE  (A). 
Pbeliminabt. 


structure  of      1.  Every  building  shall  be  enclosed  with  walls  constructed  of  brick, 
buildings,      stone,  or  other  hard  and  incombustible  substances  (i ),  and  the  founda- 

tions  shall  rest  on  the  solid  ground,  or  upon  concrete  or  apon  other 

solid  substructure. 
Construe-         2.  Every  wall  constructed  of  brick,  stone,  or  other  similar  substances 
tipnorwalls  ghaU  be  properly  bonded  and  solidly  put  together  with  mortar  or  cement^ 

stone  !bc       *^^  ^^  P^^  ^^  ^^^^  ^^  ^^^  overhang  any  part  underneath  it,  and  all 

'     '     return  walls  shall  be  properly  bonded  toeether. 
Extra  thick-      3,  The  thickness  of  every  stone  wall  in  which  the  beds  of  the 
^^^i^         masomj  are  not  laid  horizontally  shall  be  one  third  greater  than 
stonewalls,   the   thickness  prescribed  for  stone  walls   in  the  rules  hereinafter 

contained. 
Thickness  of     4.  The  thickness  of  every  wall  as  hereinafter  determined  shall  be 
walls.  the  minimum  thickness. 

Height  of         6.  The  height  of  eveiy  topmost  story  shall  be  measured  from  the 
story.  level  of  its  floor  up  to  the  under  side  of  the  tie  of  the  roof,  or  up  to 

half  the  vertical  height  of  the  rafters,  when  the  roof  has  no  tie ;  and 

the  height  of  every  other  storv  shall  be  the  clear  height  of  auch  stoiy 

exclusive  of  the  thickness  of  the  floor. 

Height  of  6.  The  height  of  every  external  and  party-wall  shall  be  measured 

•xternal  and  f]^m  the  base  of  the  wall  to  the  level  of  the  top  of  the  topmost 
party.^-alls.   ^^^.^  ^ 

Length  of         7.  Walls  are  deemed  to  be  divided  into  distinct  lengths  by  return 

walls.  walls,  and  the  length  of  every  wall  is  measured  from  the  centre  of  on» 

return  wall  to  the  centre  of  another  ;  provided  that  such  return  walls 

are  external,  party,  or  cross  walls  of  the  thickness  hereinafter  required^ 

and  bonded  into  the  walls  so  deemed  to  be  divided. 

Footings  of       8.  The  projection  of  the  bottom  of  the  footing  of  every  wall,  on  each 

walls,  side  of  the  wall,  bhall  be  at  least  equal  to  one  half  of  Uie  thickness  of 

(h)  These  rules  have  no  reference  to  public  buildings  (see  s.  0  and  a.  S0\  J 
which  are  to  be  constructed  as  may  be  approved  by  the  district  surrpjcr,  1 
with  an  appeal,  in  case  of  disagreement  between  him  and  the  build^  to  tho  j 
Uetropolitan  Board  of  Works.    Reff.  v.  Carrvthen,  S3  L.  J.  M.  C.  107*;  1% 
W.  R.  872  ;  9  L.  T.  N.  8.  826  ;  4  B.  &  S.  804. 

(t)  It  has  been  held  that  those  words  amount  to  a  prohibition  against  btiild- 
ing^the  walls  of  wood  or  other  combustible  substance.  Stevens  ▼.  Gcurley,  7 
C.  B.  N.  8.  99 :  29  L.  J.  C.  P.  1 ;  1  L.  T.  N.  8.  33 ;  1  F.  A  F.  498. 

(j)  See  s.  8,  for  interpretation  of  terms. 
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the  wall  at  its  base ;  and  the  diminution  of  the  footing  of  every  wall 
shall  be  formed  in  regular  offsets,  and  the  height  from  the  bottom  of 
Buch  footing  to  the  base  of  the  wall  shall  be  at  the  least  equal  to  one 
half  of  the  thickness  of  the  wall  at  its  base. 


PART  I. 

Rules  for  thb  "Walls  of  Dwelling  Houses  (A-). 

1.  The  external  and  party  walls  of  dwelling  houses  shall  be  made  Thickncs»  o 
throughout  the  diiferent  stories  of  the  thickness  shown  in  the  following  ^allA  of 
table,  arranged  according  to  the  heights  and  lengths  of  the  walls,  and  ^^^|l^"S- 
calculated  for  walls  up  to  one  hundred  feet  in  height,  and  supposed  to    ^^^^^' 
be  built  of  bricks  not  less  than  eight  and  a  half  mches  and  not  more 
than  nine  and  a  half  inches  in  lengthy  the  heights  of  the  stories  being 
subject  to  the  condition  hereinafter  giyen  (/). 


2.  Table. 
I. 


n. 


IIL 


IV. 


Height  np  to     LengUi  np  to  45 
100  Feet  Feet. 


Two  Stories,  21^ 

Inches. 
Three  Stories,  17  J 

Inches. 
Remainder,       13 

Inches. 


Length  up  to  80 
Feet 


Two   Stories,    20 

Inches. 
Two  Stories,  21} 

Inches. 
Two  Stories,  17} 

Inches. 
Remainder,       13 

Inches. 


Length  unlimited. 


One  Story,  SO  Inches. 
Two  Stories,  26  Inches. 
Two  Stories,  2U  Inches. 
Two  Stories,  17}  Inches. 
Remainder,  IS  Inches. 


Height  up  to 
WFeet 

Length  np  to  45 
Feet 

Length  up  to  70 
Feet 

Length  unlimited. 

Two  Stories,  21} 

Inches. 
Two  Stories,  17} 

Inches. 
Remainder,       13 

Inches. 

Ono     Story,     26 

Inches. 
Two  Stories,  21} 

Inches. 
Two  Stories,  17} 

Inches. 
Remainder,       13 

Inches. 

One  Story,  30  Inches. 
Two  Stories,  26  Inches. 
One  Storv,  21}  Inches. 
Two  Stones,  17}  inches. 
Remainder,  IS  Inches. 

Height  up  to 
80  Feet 

Length  up  to  40 

Feet. 

Length  up  to  60 
Feet 

Length  unlimited. 

One    Story,    21} 

Inches. 
Two  Stories,  17} 

Inches. 
Remainder,       13 

Inches. 

Two  Stories,  21} 

Inches. 
Two  Stories,  17} 

Inches. 
Remainder,       IS 

Inches. 

One  Story,  26  inches. 
Two  Stories,  21}  Inches. 
Two  Stories,  17|  Inches. 
Remainder,  13  Inches. 

(k)  Se«  No.  2  of  the  by-laws  made  by  the  Board  under  the  proriaioos  of  th 
Act  of  1878,  po/rf,  p.  553. 

{I)  See  8.  12,  aud  s.  55,  as  to  structure  of  walls,  and  the  power  of  the  Board 
to  modify  rulea. 
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2.  Ta-BLE — [continued). 
I.  II. 


III. 


IV. 


Height  up  to 

Length  up  to  40 

Length  up  to  S5 

Length  nnlimitffd. 

70  Feet 

Feet 

Feet 

Two  Stories,  17  i 

One    Story,    21J 

One  Story,  86  Inches. 

Inches. 

Inches. 

Two  Stories,  21|  Inches. 
One  Story,  17|  Inches. 

Remainder,       13 

Two  Stories,  17i 

Inches. 

Inches. 
Remainder,       13 
Inches. 

Remainder,  13  Inches. 

Height  up  to 
tM)  Feet 

Length  up  to  SO 

Length  up  to  50 

Length  onliiiiited. 

Feet 

Feet 

One    Story,    17i 

Two  Stories,  17i 

One  Story,  21^  Inches. 

Inches. 

Inches. 

Two  Stories,  17*  Indies. 
Remainder,  13  Inches. 

Remainder,       IS 

Remainder,       13 

Inches. 

Inches. 

Height  up  to 

Length  up  to  30 

Length  up  to  45 

Length  unlimited. 

50  Feet 

Feet 

Feet 

Wall    below   the 

One    Story,    17^ 

One  Story,  21  i  Inches. 
One  Story,  17|  Inclies. 

Topmost  Story, 

Indies. 

18  Inches. 

Rest  of  Wall  be- 

Remainder, IS  Inches. 

Topmost     Story, 

low      To]imost 

8^  Inches. 

Story,       13 

Remainder,       8| 

Inches. 

Inches. 

Topmost     Story, 

8i  Inches. 
Remainder,       8i 

luihes. 

Height  up  to 
40  Feet 


I 


Length  up 
Feet 


to  35 


Wall  below  Two 
Topmost  Stories, 

13  Inches. 
Two        T{>i>most 

Stories,      8^ 

Inches. 
Remainder,       S^ 

Inches. 


Length  unlimited. 


One  Story,  17i  Inches. 

Rest   uf  Wall   below   Toj^most   Story,   1 

Inche-H. 
Topmost  StoiT,  8^  Inches. 
Remainder,  8|  Inches. 


Height  np  to 
80  Feet 


Length  up  to  35 
Feet 

Wall  below  Two 
Topmost  Stories, 

IS  Inches. 
Two        Topmost 

Stories,     8^ 

Inches. 
Remainder,       8^ 

Inches. 


Length  unlimited. 


Wall  below  Topmost  Story,  13  Inche 
Topmost  Story,  8^  Inches. 
Remainder,  8}  Inches. 


Height  up  to 
25  Feet 


Length  up  to  30 
Feet 

From  Base  to 
Top  of  Wall, 
8^  Inches. 


Length  unlimited. 


Wall  below  Topmost  Story,  13  Inche 
Topmost  Storv,  8^  Inches. 
Remainder,  8|  Inches. 
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3.  In  using  the  above  table  the  height  of  the  wall  is  to  be  reckoned 
on  the  first  yertical  column  on  the  left  hand  of  the  table,  and  the  length 
of  the  wall  on  the  corresponding  horizontal  column.  The  thickness  of 
the  wall  in  each  story  is  giyen  in  inches,  and  begins  with  the  wall  trom 
the  base  npwardi. 

4.  If  any  external  or  party  wall,  measured  from  centre  to  centre,  is 
not  more  tnan  twenty-five  feet  distant  from  any  other  external  or  party 
wall  to  which  it  is  tied  by  the  beam?  of  any  floor  or  floors,  other  than 
the  ground  floor,  or  the  floor  of  any  story  formed  in  the  roof,  the 
len^h  of  such  wall,  is  not  to  be  taken  into  consideration,  and  the 
thickness  of  the  wall  wiU  be  found  in  the  second  yertical  column  in 
the  above  table. 

5.  If  any  story  exceeds  in  height  sixteen  times  the  thickness  pre- 
scribed for  the  walls  of  such  story  in  the  above  table,  the  thickness  of 
each  external  and  party  wall  throughout  such  story  shall  be  increased 
to  one  sixteenth  part  of  the  height  of  the  story ;  but  any  such  ad- 
ditional thickness  may  be  confined  to  piers  properly  distributed,  of 
which  the  collejtive  widths  amount  to  one  fourth  part  of  the  length  of 
the  wall. 

6.  No  story  enclosed  with  walls  less  than  thirteen  inches  in  thickness 
shall  be  more  than  ten  feet  in  height. 

7.  The  thickness  of  any  wall  of  a  dwelling  house,  if  built  of  materials 
other  than  such  bricks  as  aforesaid,  shall  be  deemed  to  be  sufficient  if 
made  of  the  thickness  req^iired  by  the  above  tables,  or  of  such  less 
thickness  as  may  be  approved  by  the  Metropolitan  Board,  with  this 
exception,  that  in  the  case  of  walls  built  of  stone  in  which  the  beds  of 
the  ma-ionry  are  not  laid  horizontally  no  diminution  shall  be  allowed 
in  the  thickness  re'^uired  by  the  foregoing  rules  for  such  last- 
mentioned  walls. 

8.  All  buildings,  excepting  public  buildings,  and  such  building  as 
are  hereinafter  defined  to  be  buildings  of  the  warehouse  class,  shall,  as 
respects  the  thickness  of  their  walls,  be  subject  to  the  rules  given  for 
dwelling  houses. 

PART   II. 

KULES  FOR  TUB  WaLLS  OF  BuiLDINOS  OF   THE  WAREHOUSE  ClASS. 


Exphina- 
tion  of 
tables. 


Qoalificatiou 
in  case  of 
certain 
walls. 


Condition  in 
respect  of 
stuiies 
exceeding  a 
certain 
height. 


Restriction 
in  v&se  of 
certain 
stories. 

Thickness  of 
walls  built 
of  material 
other  than 
such  bricks 
as  aforesaiil. 


Rule  as  to 
buildings 
not  being 
)ub1ic 
)uildings  or 
>uildinKs  of 
Jie  ware- 
'.  lOUse  class. 


1.  The  warehouse  c1a<»  shall  comprise  all  warehouses,  manufactories.  Definition  of 
breweries,  and  distilleries.  warehouse 

2.  The  external  and  party  walls  of  buildings  of  the  warehouse  class  class. 
shall  at  the  base  be  made  of  the  thickness  shown  in  the  following  Thickness 
table,  calculated  for  walls  up  to  one  hundred  feet  in  height,  and  sup-  at  base. 
posed  to  be  built  of  bricks  not  less  than  eight  and  a  half  inches  and  not 

more  than  nine  and  a  half  inches  in  length. 


3.  Table. 

I.                    II. 

III. 

lY. 

Height    up 
to  100  Feet 

Length  up  to  55  Feet 
Base,  26  Inches. 

Length  up  to  70  Feet 
Base,  30  Inches. 

Length  unlimited. 
Base,  34  Inches. 

Heigiht    up    Length  up  to  60  Feet 

to  90  Feet                   

Base,  26  Inches. 

Length  up  to  70  Feet 
Base,  30  Inches. 

Length  unlimited. 
Base,  34  Inches. 

A  A  3 
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3.  Table — {coniinurd). 


I. 

II. 

III. 

IV. 

Height    u)) 
to  80  Feet. 

Length  up  to  45  Feet 
Base,  21^  Inches. 

Length  up  to  60  Feet 
Base,  26  Inches. 

Length  unlimited 
Base,  30  Inches. 

Height    up  '  Length  up  to  30  Feet.    Length  up  to  45  Feet.    Length  unlimited 

to  70  Feet.  '  

Base,  21  i  Inches. 


Base,  17^  Inches. 


Base,  26  Inchfs. 


Height    up 
to  60  Feet. 


Length  up  to  35  Feet.  ,  Length  up  to  50  Feet. 
Base,  17^  Inches.      |      Base,  21  ^  Inches. 


Length  uulimited. 
Base,  26  Inchf«. 


Height    up  ,  Length  up  to  40  Feet, 
to  50  Feet. 

Base,  17^  Inches. 


Length  up  to  70  Feet,  j  Length  unlimited.     1 


Base,  21 1  Inches. 


Base,  26  Inches. 


Height    up 
to  40  Feet. 


Length  up  to  30  Feet    Length  up  to  60  Feet 
Base,  13  Inches.       [      Base,  17|  Inches. 


Length  iinl!mite>l. 
Base,  21  i  Inches. 


Height    up 
to  30  Feet. 


Length  up  to  45  Feet 
Base,  13  Inches. 


Length  unlimited. 
Base,  17^  Inches. 


Height    up 
to  25  Feet. 


Length  unlimited. 
Base,  13  Inches. 


Explanation 
of  table. 


Thickness  at 

top  of  wallH 
and  through 
intermediate 
8i)ace. 


Condition  in 
res]>ect  of 
stories  ex- 
ceeding a 
certain 
height 


Thickness  of 
walls  built 
of  materials 
other  than 


4.  The  above  table  Is  to  be  used  in  the  same  manner  as  the  table  pre* 
viously  given  for  the  walls  of  dwelling  houses,  and  is  subject  to  the 
same  qualifications  and  conditions  respecting  walls  not  more  than 
twenty -five  feet  distant  from  each  other. 

6.  The  thickness  of  the  walls  of  buildings  of  the  warehouse  class  at 
the  top,  and  for  sixteen  feet  below  the  top,  shall  be  thirteen  inches ; 
and  the  intermediate  parts  of  the  wall  oetween  the  base  and  snch 
sixteen  feet  below  the  top  shall  be  built  solid  throughout  the  space 
between  straight  lines  drawn  on  each  side  of  the  wall,  and  joining  the 
thickness  at  the  base  to  the  thickness  at  sixteen  feet  below  the  top,  as 
above  determined ;  nevertheless  in  walls  not  exceeding  thirty  feet  in 
height  the  walls  of  the  topmost  story  may  be  eight  indies  and  a  half 
thick. 

6.  If  in  any  story  of  a  building  of  the  warehouse  class  the  thickness 
of  the  wall,  as  determined  by  the  rules  hereinbefore  given,  is  less  than 
one  fourteenth  part  of  the  height  of  such  story,  the  thickness  of  the 
wall  shall  be  increa>ed  to  one  fourteenth  part  of  the  height  of  the 
story ;  but  any  such  additional  thickness  may  be  confined  to  pi^rs 
properly  distributed,  of  which  the  collective  widths  amount  to  one  fourth 
part  of  the  length  of  the  wall. 

7.  The  thickness  of  any  wall  of  a  building  of  the  warehouse  clas9,if 
built  of  materials  other  than  such  bricks  as  afore^^aid,  shall  be  deemed 
to  be  sufy'cimt  if  made  of  the  thickness  required  by  the  alove  tables 
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or  of  such  less  thulness  as  may  be  approved  by  the  Metropolitan  such  brick 
Board,  with  this  exception,  that  in  the  case  of  walls  built  of  stone  in  ^  aforesaid. 
which  the  beds  of  the  masonry  are  not  laid  horizontally,  no  diminution 
shall  be  allowed  in  the  thickness  required  by  the  foregoing  rules  for 
6iich  last-mentioned  walla. 

MlBCELLANEOrS. 

1.  The  thickness  of  a  cross  wall  shall  be  two  thirds  of  the  thickness  Cross  walLi. 
hereinbefore  re  [uired  for  an  external  or  party  wall  of  the  same  dimen- 
sions, and  belon^ne  to  the  same  class  of  buildings,  but  never  less  than 

eight  and  a  half  inches,  and  no  wall  subdividing  any  building  shall  be 
deemed  to  be  a  cross  wall  unless  it  is  carried  up  to  two  thirds  of  the 
height  of  the  external  or  party  walls,  and  unless  the  recesses  and 
openings  therein  do  not  exceed  one  half  of  the  yertical  surface  of  the 
wall  in  each  story. 

2.  The  thickness  of  every  stone  wall  in  which  the  beds  of  the  Extra  thick- 
masonry  are  not  laid  horizontally  shall  be  one  third  greater  than  the  ^^  of  cer- 
thickness  prescribed  in  the  rules  aforesaid.  !i?i"  f *®"° 

3.  Buildings  to  which  the  preceding  rules  are  inapplicable  require  the 
special  sanction  of  the  Metropolitan  Board  of  \yorKs. 


walls. 


8. 

d. 
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0 

6 
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SECOND   SCHEDULE. 

Fees  Payable  to  District  Surveyors. 

Part  I  (w). 

Fees /or  new  Buildings, 

Yot  every  building  not  exceeding  four  hundred  square  feet  in 

area,  and  not  more  than  two  stories  in  height 

For  every  additional  story       

For  every  additional  square  of  100  feet  or  fraction  of  Auch 

B41  iiKrc  .1.  ...  ...  ...  ,.a  ...  ...  ^      o 

But  no  fee  shall  exceed  ten  pounds. 
And  for  every  building  not  exceeding  four  hundred  square 
feet  in  area,  and  of  one  story  only  in  height,  the  fees 
shuU be-     ...        ...      15    0 

Fees  for  Additions  and  Alterations  (w). 

For  erery  addition  or  alteration  made  to  any  buildine  after 
the  roof  thereof  has  been  covered  in,  the  fee  shidl  be 
half  of  the  fee  charged  in  the  case  of  a  new  building. 

For  inspecting  the  arches  or  stone  floors  over  or  under  public 

w^ays  \0}  ..a.         ...         •>.         II.         ■••         ...         ...       Xv     u 

For  inspecting  the  formation  of  openings  in  party  walls  {p).      10    0 

(m)  See  aects.  49,  50,  and  51.  See  sects.  7,  8,  and  10,  as  to  when  building 
deeined  to  be  new,  Ac. 

(n)  See  sect.  9,  aa  to  old  buildings. 

{o)  ▲  fee  is  payable  in  respect  of  each  distinct  buildllig  to  which  any  given 
number  of  arcnea  Is  intended  to  be  ai)propriated,  a  matter  of  fact  to  be  ascer- 
tained and  determined  by  the  magiatrHte  oefore  whom  the  fee  is  sought  to  be 
recovered.  Foieer  v.  Wigmort,  L.  R.  7  C.  P.  380.  See  sects.  24  and  25,  as  to 
archee. 

(p)  See  aeets.  S,  13,  28,  sub-sects.  3  and  4. 
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Pabt  II. 

For  inspecting  dangerous  strnetures,  by  direction  of  the  com-      a.    i. 

misflioner  of  police  and  seTors  (r).  20    0 

N.B. — In  this  schedule  **area"  shall  include  tiie  area  of  any 
attached  building  («). 


METROPOLIS    MANAGEMENT    AND 
BUILDING  ACTS   AMENDMENT   ACT,   1878. 

41  &  42  VICT.  c.  32. 


ARRANGEMENT  OF  SECTIONS. 

8BCT. 

1.  Short  Title. 

2.  Extent  of  Act. 

3.  Diyision  of  Act. 

Part  I. 

4.  Interpretation  of  certain  terms. 

6.  As  to  Construction  of  this  Part  of  Act. 

6.  As  to  houses  erected  at  less  than  prescribed  distance  from  taoSxt 

of  roads,  &c.,  being  highways. 

7.  As  to  houses  erected  at  less  than  prescribed  distance  from  centre 

of  roads,  6^c.,  not  being  highways. 

8.  Proceedings  in  case  of  default  in  compliance  with  requiremenis. 

9.  Streets,  &c.,  formed  for  foot  traffic  not  to  be  used  without  consent 

for  carriage  traffic  unless  widened. 

10.  Streets,  &c.,  formed  for  foot  traffic  before  passing  of  Act  not  to  be 

used  without  consent  for  carriage  tnmc  unless  widened. 

11.  Power  to  remedy  structural  defects  in  theatres  and  musie  halls. 

12.  Board  may  make  regulations  for  the  protection  of  new  theatres 

and  music  halls  from  fire. 

13.  Proyisional  licence  for  new  premises. 

Part  II. 

14.  Interpretation  of  certain  terms. 

15.  Construction  of  this  part  of  Act. 

16.  By-laws  with  respect  to  sites  and  foundations. 

17.  As  to  buildings  not  erected  on  foundations  or  areas  confoimable 

with  by-laws. 

18.  Power  to  appeal. 

19.  Amendment  with  respect  to  sale  of  dangerous  sirucfcures. 
120.  This  part  of  Act  not  to  apply  to  City  of  London. 


(r)  See  sect  69  et  m?.,  as  to  dangerotia  structares. 

(«)  See  sect.  28  u  to  uniting  buildings,  and  see  aectw  3  for  interpretatioa  o< 
Brms,  and  b.  13  also  as  to  the  word  "  area." 
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Pabt  III. 

8ECT. 

21 .  Power  to  inspect  new  theatres,  music  halls,  &c. 

22.  Power  to  owners,  &c.,  to  enter  houses  to  comply  with  notices  or 

order. 

23.  Recovery  of  penalties. 

24 .  Exceptions  from  Metropolis  Management  Acts  extended  to  this 

Act. 

25.  Exceptions  from  Metropolitan  Bnilding  Acts  extended  to  this  Act. 

26.  Act  not  to  apply  to  Inner  and  Middle  Temple. 

27.  Saring  rights  of  Crown  and  Duchy  of  Lancaster. 


An  Act  to  amend  the  "Metropolis  Management  Act,  1855,"  the 
"Metropolitan  Building  Act,  185.3,"  and  the  Acts  amending  the 
same  respectively.  [22;f^  July,  1878.] 

lyHSREAS  the  provisions  of  the  several  Acts  now  in  force  within  the 
metropolis  are  insufficient  for  duly  regulating  the  erection  and  ex- 
tension of  houses  and  buildings  in  close  proximity  to  certain  roads, 
passages,  and  ways,  and  it  is  expedient  that  for  such  purpose  further 
and  letter  provisions  should  be  made  : 

And  whereaB  with  a  view  to  protect  the  public  frequenting  theatres 
and  music  haUs  within  the  metropolis  from  danger  from  fire,  it  is 
expedient  that  provisions  such  as  are  in  this  Act  contained  should 
be  made  for  empowering  the  Metropolitan  Board  of  Works  (in  this 
Act  referred  to  as  "we  Board"  to  cause  alterations  in  existing 
theatres  and  music  halls  to  be  made  in  certain  cases,  and  to  make 
regulations  with  respect  to  the  position  and  structure  of  new  theatres  (J) 
and  certain  new  music  halls  (») : 

And  whereas  it  is  expedient  to  make  provisions  with  respect  to  the 
making,  filling  up,  and  preparation  of  the  foundations  and  sites  of 
hoQses  and  buildings  to  be  erected  within  the  metropolis,  and  with 
respect  to  the  quality  of  the  substances  to  be  used  in  tne  formation  or 
constrnction  of  the  sites,  foundations,  and  walls  of  such  houses  and 
buildings  with  a  view  to  the  stability  of  the  same,  the  prevention  of 
tire?,  and  for  puiposes  of  health  : 

And  whereas  it  is  expedient  to  make  further  and  better  provisions 
with  respect  to  the  payment  of  expenses  incurred  by  the  Board  in 
relation  to  dangerous  structures : 

And  whereas  for  the  purposes  aforesaid  it  is  expedient  to  amend  the  18  ^  l^  Vict 
**  Metropolis  Management  Act,  1855,"  the  "  Mietropolitan  Building  Jg^^gyj^,^ 
Act,  18od,'*  and  the  Acts  amending  the  same  respectively  :  c.  122. 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  ;  (that  is  to  say,) 

Preliminary, 

1.  This  Act  may  be  cited  for  all  purposes  as  the  "Metropolis   hort title. 
Management  and  Building  Acts  Amendment  Act,  1878." 

(0  The  6  ft  7  Vict  c.  6€,  is  the  Act  for  regulating  the  licensing  of  metro- 
politen  tbeati'ee. 
(w)  See  25  Geo.  2,  a  36,  as  to  music-halla,  tc. 
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Umito  of 

Act. 

18  &  19  Vict. 

c  120. 

Division  of 
Act  into 
three  parts. 


2.  This  Act  shall  extend  and  apply  to  the  metropolis  as  defined  bj 
the  "  Metropolis  Management  Act,  1855." 

3.  This  Act  shall  consist  of  three  parts. 

PART  I. 


Interpreta' 

tion. 

"  Roadway." 

"  Centre  of 
the  ffiad- 
way." 


4.  In  this  part  of  this  Act — 
The  term  "roadway"  in  relation  to  any  road,  passage,  or  way  shall 

mean  the  whole  space  open  for  traffic,  whether  carriage  traffic 
and  foot  traffic  or  foot  traffic  only  : 

The  term  "  centre  of  the  roadway"  in  relation  to  any  road,  passage, 
or  way  existing  at  the  time  of  the  passing  of  this  Act  or  there- 
after formed  shall  mean  the  centre  of  the  roadway  of  such  road, 
passage,  or  way  as  existing  immediately  hefore  the  time  when 
first  after  the  passing  of  this  Act  or  the  formation  of  the  same 
any  house  or  building  fronting  towards  or  abutting  upon  sach 
road,  pasiiaffe,  or  way  was  begun  to  be  constructed  or  extended: 

The  term  "the  prescribed  distance"  {z)  shall  mean  twenty  feet 
from  the  centre  of  the  roadway  where  such  roadway  is  used  for 
the  purpose  of  carriage  traffic,  and  ten  feet  from  the  centre  of  the 
roadway  where  such  roadway  is  used  for  the  purposes  of  foot 
traffic  only. 

5.  The  Metropolis  Management  Act,  1855,  and  the  Acts  amending 
Mnnagement  the  same,  and  this  part  of  this  Act  shall  be  construed  together  as  one 
th^is  iMTt  of  ^^^  ■  I^ovided  always,  that  nothing  in  this  Act  shall  be  neld  to  limit 
Act  to  be      or  restrict  the  powers  now  Tested  in  the  Commissioners  of  Sewers  of 


*•  The  pre- 
scribed 
distance." 


Metropolis 


o7  Geo,  III. 
c.  29. 

As  to  erec- 
tion of 
linuses  or 


**  An  Act  for  Setter  paving,  improving  and  regulating  the  streets  of  the 
Metropolis  and  removing  and  preventing  nuisances  and  obstructions 
therein." 

6.  From  and  after  the  passing  of  this  Act  no  house  or  building 
beg^  to  be  constructed  after  the  passing  of  this  Act  shall  be  con- 
imUdinKs  at  ^^nicted  or  begun  to  be  constructed,  and  no  house  or  building  shall  be 
less  than       extended  or  begun  to  be  extended,  in  such  manner  that  the  external 
prescriijed     wall  or  front  of  any  such  house  or  building,  or,  if  there  be  a  forecourt 
fmm  oentre   ^^  Other  space  left  in  front  of  any  such  house  or  building,  the  external 
of  roads,)      fence  or  boundary  of  such  forecourt  or  other  space,  shall  be  at  a  dis- 
l^assAges,  or  tance  less  than  the  prescribed  distance  from  the  centre  of  the  roadway 
v^**j  **  ]**'j"8    of  any  road,  passage,  or  way,  whether  a  thoroughfare  or  not,  beinff  a 
ig  iways.      highway,  without  the  consent  in  writing  of  the  board  (y)  ;   Provided 
always,  that  the  board  may,  in  any  case  where  they  think  it  expe- 
dient, consent  to  the  construction,  formation,  or  extension  of  any 
house,  building,  forecourt,  or  space  at  a  distance  less  than  the  pre- 
scribed distance  from  the  centre  of  the  roadway  of  any  such  road,  pas- 
sage, or  way,  and  at  such  distance  from  the  centre  of  such  roadway, 
and  subject  to  such  conditions  and  terms  (if  any)  as  they  may  think 
proper  to  sanction. 

In  every  case  where  any  such  house,  building,  forecourt,  or  space  is 
constructed,  formed,  or  extended,  or  is  begun  to  be  constructed,  formed, 
or  extended,  in  contravention  of  the  provisions  of  this  section,  at  a 

(x)  Soo  25  &  26  Vict.  c.  102,  s.  98,  as  to  width  of  existing:  roads  laid  out  for 
bnildinpr,  ponf,  p.  601.     Sec  s.  202  of  18  &  19  Vict,  c  120,  poU,  p.  576. 

(v)  See  8.  75  of  the  Metropolis  Muuagcmcut  Amendment  Act,  1S62,  j)Mf, 
p.  b'M,  and  the  ca^es  there  cited. 
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distance  from  the  centre  of  the  roadway  of  any  such  road,  passage,  or 
way  as  aforesaid  less  than  the  prescrihed  distance,  or  than  such  other 
distance  as  may  hare  been  sanctioned  by  the  board,  or  contrary  to  the 
conditions  and  terms  (if  any]  subject  to  which  such  sanction  was  ob- 
tained, the  board  may  serre  a  notice  upon  the  owner  or  occupier  of 
the  said  house,  building,  forecourt,  or  space,  or  upon  the  builder  or 
person  engaged  in  constructing,  forming,  or  extending  the  same,  re- 
quiring him  to  comply  with  the  provisions  of  this  Fection,  and  to  cause 
anch  house,  building,  forecourt,  or  spa^e,  or  any  part  thereof,  to  be 
set  back  so  that  the  eitemal  wall  of  such  house  or  building,  or  the 
external  fence  or  loundary  of  such  forecourt  or  space,  shall  be  at  a 
distance  not  less  than  the  prescribed  distance  from  the  centre  of  the 
roadway  of  such  road,  passage,  or  way  as  aforesaid,  or  at  such  distance 
and  according  to  such  conditions  and  terms  ^if  any)  as  the  board  may 
have  sanctioned. 

Provided  always,  that  the  precedin<r  provisions  of  this  section  shall 
not  affect  the  construction  or  extension  of  any  house  or  buildin? 
within  the  limits  of  any  area  which  may  have  been  lawfully  occupied 
by  any  house  or  building  at  any  time  within  two  years  before  the  pass- 
ing oi  thb  Act,  or  the  construction  or  extension  of  any  house  or  build- 
ing lawfully  in  course  of  construction  or  extension  at  the  time  of  the 
passing  of  this  Act;  and  provided  aUo,  that  the  construction  or  exten- 
sion of  any  bouse  or  building  in  or  abutting  upon  any  street  existing, 
formed,  or  laid  out  for  building  at  the  time  of  the  patssing  of  this  Act 
may  be  began  and  completed  in  like  manner  in  every  respect  as  if  the 
preceding  provisions  of  this  section  had  not  been  made. 

7.  Where  after  the  passing  of  this  Act  any  house  or  building  begun  Aa  to  orcc- 
to  be  constructed  after  the  passing  of  this  Act  is  constructed  or  is  tionuf 
hmm  to  be  constructed,  or  any  house  or  building  is  extended  or  begun  {jJJjj^jnlJJ  ^t 
to  be  extended,  in  such  manner  that  the  external  wall  or  front  of  any  le^s  than 
anch  house  or  building,  or,  if  there  be  a  forecourt  or  other  space  leit  prescribed 
in  the  front  of  any  such  house  or  building,  the  external  fence  or  jfwtance 
boundary  of  such  forecourt  or  space,  is  at  a  distance  from  the  centre  of'JIla'tfs" 
of  the  roadway  of  any  road,  passage,  or  way  (not  being  a  highway)  iL-ussa^'e^',  or 
leas  than  the  prescribed  distance  or  less  than  such  other  distance  as  ways  not 
may  have  been  sanctioned  by  the  board  as  hereinafter  provided,  or  ^*"^  ^^^^^' 
where,  in  relation  to  any  such  house,  building,  or  forecourt,  or  space  ^*^**' 
eonstnicted,  formed^  or  extended  at  such  less  distance  than  the 
preacribed  distance  with  the  sanction  of  the  board  as  aforesaid,  the 
oonditions  or  terms,  if  any,  subject  to  which  such  sanction  was  ob- 
tained have  not  been  complied  with,  or  the  time  during  which  such 
sanction  was  limited  to  continue  has  expired,  then  and  in  every  such 
case,  where  it  is  intended  that  such  road,  passage,  or  way  shall  become 
a  highway,  a  written  notice  to  that  effect  shall  be  served  upon  the 
boara,  and  thereupon  the  board  may  at  any  time  within  two  months 
after  the  receipt  of  such  notice  serve  a  notice  upon  the  owner  or  occu- 
pier ol  such  Douse,  building,  forecourt,  or  spa^e,  or  the  builder  or 
person  engaged  in  constructing,  forming,  or  extending  the  same,  re- 
qnirinff  him  to  cause  the  same,  or  any  part  thereof,  to  be  set  back  so 
tnat  uie  external  wall  or  front  of  such  house  or  building,  or  the 
external  fence  or  boundary  of  such  forecourt  or  space,  shall  be  at  a 
distance  not  less  than  the  prescribed  distance  from  the  centre  of  the 
roadway  of  sneh  road,  passage,  or  way,  or  at  such  distance  and  accoid- 
ing  to  such  conditions  and  terms  fif  any)  as  the  board  may  have  sanc- 
tioned, and  unless  and  until  such  nrst-mentioned  notice  has  been  given 
to  the  board  and  sucli  last-mentioned  notice  (if  any)  has  leen  complied 
with,  such  road,  paseage,  or  way  shall  not  become  a  highway. 


544 


STATUTES. 


Procewlinj?s 
in  case  of 
default  in 
compliance 
with  re- 
quirenient<t 
of  notice. 


Stn»ots, 
roa<l»,  kc, 
fonnoil  for 
fix)t  tnifflc 
not  to  be 
used  with- 
out conM'ut 
of  boiinl  for 
carria^'ft 
traffic  unless 
widened. 


The  board  majr  consent  to  the  constraction,  formation,  or  extension 
of  anj  house,  building,  iorecourt,  or  space  at  any  lesser  distance  thsa 
the  prescribed  distance  from  the  centre  of  the  roadway  of  any  socb 
road,  pas<^ge,  or  way  (not  being  a  highway)  as  aforesaid,  to  be  specified 
in  such  consent,  or  to  the  continuance  of  any  house,  building,  foreooort, 
or  space  constructed,  fonned,  or  extended  at  such  lesser  distance,  or 
to  the  continuance  thereof  for  a  limited  time  only,  to  be  specified  in 
such  consent,  in  such  cases  and  subject  to  such  terms  and  conditions 
(if  any)  as  they  may  think  proper. 

Provided  always,  that  the  preceding  prorisions  of  this  section  shall 
not  affect  the  construction  or  extension  of  any  house  or  building  with- 
in  the  limits  of  any  area  which  may  Lare  been  lawfully  occupied  by 
any  house  or  building  at  any  time  within  two  years  before  the  passing 
of  this  Act,  or  the  construction  or  extension  of  any  house  or  building 
lawfully  in  course  of  con:>truction  or  extension  at  the  time  of  the 
passing  of  this  Act. 

8.  In  case  any  owner,  occupier,  builder,  or  person  during  twenty- 
eight  days  {z)  after  the  serrice  of  any  notice  under  the  preceding  pro- 
visions of  this  part  of  this  Act  neglects  or  refuse?  to  comply  with  the 
requirements  of  such  notice,  or  after  the  expiration  of  sach  period 
fails  to  carry  out  or  complete  the  works  necessary  for  such  oomplianoe 
with  all  reasonable  despatch,  the  board  may  cause  complaint  thereof 
to  be  made  before  a  justice  of  the  peace,  who  shall  thereupon  issue  a 
summons,  requiring  such  owner,  occupier,  builder,  or  person  to  appear 
at  a  time  and  place  to  be  stated  in  the  summons  to  answer  such  com- 
plaint, and  if  at  the  time  and  place  appointed  in  such  summons  the 
said  complaint  is  prored  to  the  satisfaction  of  the  justice  before  whom 
the  same  is  heard,  such  justice  shall  make  an  order  in  writing  on 
such  owner,  occupier,  builder,  or  person  directing  him  to  comply  with 
the  requirements  of  such  notice  within  such  time  as  such  justice  may  con- 
sider reasonable,  and  such  ju>tice  shall  also  make  an  order  for  the  payment 
of  the  costs  incurred  up  to  the  time  of  hearing,  and  of  hearing;  and  in 
case  such  owner,  occupier,  builder,  or  person  makes  default  in  complying 
with  the  requirements  of  such  notice  within  the  time  limited  by  such 
order,  he  shall  be  liable  t>)  a  penalty  of  not  less  than  forty  shillings  and 
not  more  than  five  pounds,  and  to  a  further  penalty  of  not  less  than 
ten  shillings  and  not  more  than  forty  shillings  for  each  day  during 
whicli  such  dafault  continues  after  the  first  diay  after  the  expiration 
of  the  time  limited  by  such  order  for  compliance  with  the  require- 
ments of  such  notice :  Prorided  always,  that  this  section  shall  not 
apply  to  any  noncompliance  with  the  notice  of  the  board  in  the  case 
ot  an  intended  highway  where  the  same  shall  not  be  opened  as  a 
highway. 

9.  No  street,  road,  passage,  or  way  (being  a  highway)  formed  or 
laid  out  for  foot  tratfic  only  alter  the  passing  of  this  Act  shall,  except 
with  the  consent  of  the  board,  be  used  for  the  purposes  of  carriage 
traffic,  unless  the  space  open  for  foot  traffic  and  carriage  traffic  be  of 
the  full  width  of  forty  feet  where  there  are  houses  or  buildings  on 
each  side  thereof,  or,  where  there  are  houses  or  buildings  only  on  one 
side  thereof,  unless  there  be  a  distance  of  not  less  than  twenty  feet 
from  the  centre  of  the  space  open  for  foot  traffic  and  carriage  traffic 
and  the  external  walls  or  fronts  of  such  houses  or  buildings,  or,  if 
there  be  forecourts  or  other  spaces  left  in  front  of  snch  houses  or 
buildini's,  the  external  fences  or  boundaries  of  such  forecourts  or  other 


(z)  Oompare  a.  45  of  the  Ketropolitan  BuHding  Act,  1855,  ante,  p.  511,  as  to 
proceed iiig*  by  district  purvoyora  in  cose  of  irregularity. 
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spaces  ;  and  in  case  any  person  alters  any  such  street,  road,  passage, 
or  way,  so  that  it  maj  oe  used  for  any  traffic  other  than  foot  traffic, 
contnury  to  the  proyisions  of  this  section,  or  takes  up  or  removes  any 
post,  bar,  rail,  flagstone,  or  knowingly  does  any  act,  matter,  or  thing 
to  facilitate  the  use  of  the  same  for  traffic  other  than  foot  traffic,  con- 
trary to  the  provisions  of  this  section,  he  shall  for  every  such  offence 
be  liable  to  a  penalty  not  exceeding  fifty  pounds. 

10.  No  street,  road,  passage,  or  way  (being  a  highway)  formed  or  Streets, 
laid  out  for  foot  traffic  only  before  the  passing  of  this  Act  shall  be  roods,  ^c, 
Yued  for  the  purposes  of  carriage  traffic  for  any  longer  period  than  f^*^^^ 
seTen  consecutive  days  without  the  consent  of  a  justice,  unless  the  before  pass- 
space  open  for  foot  traffic  and  carriage  traffic  be  of  the  full  width  of  ing  of  Act 
forty  feet  where  there  are  houses  or  buildings  on  each  side  thereof,  or,  °?*d*^  ^, 
where  there  are  houses  or  buildings  only  on  one  side  thereof,  unless  outconsent 
there  be  a  distance  of  not  less  than  twenty  feet  from  the  centre  of  the  of  Justice  for 
space  open  for  foot  traffic  and  carriage  traffic  and  the  external  walls  or  carriage 
nonts  of  such  houses  or  buildings,  or,  if  there  be  forecourts  or  other  JlJ?**^^^^'^ 
spaces  left  in  front  of  such  houses  or  buildings,  the  external  fences  or       ^'^    ' 
TOundaries  of  such  forecourts  or  other  spaces,  and  any  justice  may 

grant  such  consent  as  aforesaid,  or  may  do  so  subject  to  such  terms 
and  conditions  as  he  may  think  tit ;  provided  that  twenty-eight  days 
previous  notice  of  any  such  application  to  a  justice  shall  be  served 
upon  the  board,  and  the  board  may  appear  at  tne  time  and  place  fixed 
lor  hearing  such  application  and  be  heard  thereon.  In  case  any  person 
alters  any  such  street,  road,  passage,  or  way,  so  that  it  may  be  used 
for  any  traffic  other  than  foot  trathc,  contrary  to  the  provisions  of  this 
section,  or  to  any  conditions  imposed  by  any  such  justice  as  aforesaid, 
or  takes  up  or  removes  any  post,  bar,  rail,  flagstone,  or  knowingly 
does  any  act,  matter,  or  thing  to  facilitate  the  use  of  the  same  for  traffic 
other  than  foot  traffic,  contrary  to  the  provisions  of  this  section,  he 
shall  for  every  such  offence  be  liable  to  a  penalty  not  exceeding  twenty 
pounds. 

11.  Whenever  it  appears  to  the  board  that  any  house  or  other  place  po^cr  to 

of  public  resort  (a)  within  the  metropolis  whicn  was  at  the  time  of  board  in 

the  passing  of  this  Act  authorised  to  be  kept  open  lor  the  public  per-  certain  cases 

formance  of  sta^  plays,  and  which  is  kept  ooen  for  such  purpose,  ^^^^tors 

under  the  authority  of  letters  patent  from  Her  Majesty,  her  heirs  and  of  theatres 

sucre^sors  or  predecessors,  or  of  a  license  g^nted  by  the  Lord  Cham-  and  certain 

berlain  of  Her  Majesty's  household  for  the  time  bemg,  or  by  justices  p^'c  halls 

of  the  peace  (^),  or  that  any  house,  room,  or  other  place  of  public  time^f^he  ^ 

resort  within  the  metropolis,  containing  a  superficial  area  for  the  ac-  passing  of 

commodation  of  the  public  of  not  l6>8  than  nve  hundred  square  feet,  this  Act  to 

which  was  at  the  time  of  the  passing  of  this  Act  authorised  to  be  kept  I!™^^^, 
J,.,.,.        *#®j  •  ^u  i.r    structural 

open,  and  which  is  kept  open,  for  dancing,  music,  or  other  pubhc  defects. 

entertainment  of  the  like  kind  (<;),  under  the  authority  of  a  kcense, 

granted  by  any  court  of  quarter  sessions,  is  so  defective  in  its  structure 

tnat  special  dan^r  from  tire  may  result  to  the  public  frequenting  the 

same,  then  and  in  every  such  ease  the  board  may,  with  the  consent  of 

the  Lord  Chamberlain  in  the  ca^^e  of  theatres  under  his  jurisdiction, 

and  of  Her  Majesty's  principal  Secretary  of  State  in  all  other  cases,  if 

in  the  opinion  of  the  board  such  structural  defects  can  be  remedied  at 

a  moderate  expenditure,  by  notice  in  writing  require  the  owner  of  such 

(a)  See  8.  6,  antt,  p.  498,  b.  22,  anfr,  p.  504,  and  8.  30,  antt,  p/5tj8,  of  the 
Metrupoiitan  Building  Act,  1855. 
1&>  bcc  a  &  7  Vict.  c.  68. 
\e)  S«e  15  Geo.  2,  c.  36. 
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house,  room,  or  other  place  kept  open  for  any  of  the  purposes  aiore* 
said,  under  such  authority  as  aforesaid,  to  make  such  alteratioBi 
therein  or  thereto  as  may  be  necessary  to  remedy  such  defects,  vitkia 
a  reasonable  time  to  be  specified  in  such  notice;  and  in  ca^e  sack 
owner  fails  to  comply  with  the  requirements  of  such  notice  wttkin 
such  reasonable  time  as  aforesaid,  he  ehall  be  liable  to  a  penalty  not 
exceeding  fifty  pounds  for  such  default,  and  to  a  farther  penalty  of  five 
pounds  for  every  day  after  the  first  day  after  the  ermration  of  suck 
reasonable  time  as  aforesaid  during  which  snch  default  continuet: 
I'rovided  always,  that  any  snch  owner  may,  within  fourteen  days  after 
the  receipt  o{  any  such  notice  as  aforesaid,  serre  notice  of  appeal 
again<>t  the  same  upon  the  board,  and  thereupon  such  appeal  shall  be 
referred  to  an  arbitrator  to  be  appointed  by  Her  Majesty's  Fir^t  Com- 
missioner of  Works  at  the  request  of  either  party,  who  shall  hear  asd 
determine  the  same,  and  may,  on  such  evidence  as  he  may  think  satis- 
factory, either  confinn  the  notice  served  by  the  board,  ormny  confim 
the  same  with  such  modifications  as  he  mav  think  proper,  or  refuse  to 
confinn  the  same,  and  the  deci>ion  of  sucn  arbitrator  with  respect  ti> 
the  requirements  contained  in  any  such  notice,  and  the  reaaonablenm 
of  the  same,  and  the  persons  by  wnom  and  the  proportions  in  which  the 
costs  of  such  arbitration  are  to  be  paid,  shall  be  final  and  condoiive 
and  binding  upon  all  parties. 

In  case  of  an  appeal  against  any  such  notice,  compliance  with  the 
requirements  of  the  same  may  be  postponed  until  after  the  day  npoa 
which  si!ch  appeal  shall  be  fro  derided  aa  aforesaid,  and  the  same, 
if  confirmed  in  whole  or  in  part,  shall  only  take  effect  as  and  from  sock 
day. 
Power  to  12.  The  board  may  from  time  to  time  make,  alter,  vary,  and  ameod 

ixiard  to  gyj^jj  regulations  as  they  may  think  expedient  with  reapect  to  the 
tjon^^^  reouirements  for  the  protection  from  fire  of  houses  or  other  places  of 
respect  to  puolic  resort  within  tne  metropoliB  to  be  kept  open  for  the  public  pcr- 
new  theatres  formanee  of  sta^e  plays,  and  of  houses,  rooms,  or  olher  place»  of 
new  mvuSc*  P^^^^c  resort  within  the  metropolis  containing  a  superficial  area  for  t'  e 
haiLsfur  {iro-  accommodation  of  the  public  of  not  less  than  fire  hundred  square  feet, 
t^'ction  trom  to  be  kept  open  for  public  dancing,  music,  or  other  public  entertaio- 
'ire-  ment  of  the  like  kind,  under  the  authority  of  letters  patent  from  Her 

Majesty,  htr  heirs  or  successors,  or  of  licenses  by  the  Lord  Chamber- 
lain of  Her  >faje>ty*s  Household,  or  by  any  justices  of  the  peare,  or 
by  any  court  of  quarter  sessions,  which  may  oe  granted  for  the  first 
time  afttr  the  pa-ssing  of  this  Act;  and  may  by  such  r^ulations  pre- 
scribe the  requirements  as  to  position  and  structure  of  such  houses, 
rooms,  or  places  of  public  resort  which  may,  in  the  opinion  of  the 
board,  be  necessary  for  the  protection  of  all  persons  who  may  frequent 
the  same  against  dangers  from  fires  which  may  arise  therein' or  in  the 
neighbourhood  thereof ;  provided  that  the  board  may  from  time  to 
time  in  any  special  ca-^e  dispense  with  or  modify  such  r^ulations,  or 
may  annex  thereto  conditions  if  they  think  it  necessary  or  expedient  so 
to  ao. 

The  board  shall,  after  the  making,  altering,  varying,  or  amending  of 
any  such  regulations,  caui>e  the  same  to  be  printed,  vrith  the  a&te 
thereof,  and  a  printed  copy  thereof  shall  be  kept  at  the  oifioe  of  the 
board,  and  all  persons  may  at  all  reasonable  times  inspect  such  co^j 
without  payment,  and  the  board  shall  caune  to  be  delivered  a  printed 
copy,  authenticaed  by  their  seal,  of  all  regulations  for  the  time 
being  in  force  to  eveiy  person  applying  for  the  same,  on  pajrment  by 
such  person  of  any  sum  not  exceedmg  live  shillings  for  every  such  copy. 
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A  jHrinted  eopy  of  such  regulations,  dated  and  authenticated  by  the 
seal  of  the  boaitl,  shall  be  conclosiTe  evidence  of  the  existence  and  of 
the  due  makine  of  the  (?ame  in  all  proceedings  under  the  same,  without 
addnoing  proof  of  such  seal  or  of  tne  fact  of  snob  making. 

From  and  after  the  making  of  any  such  regulations  it  shall  not  be 
lawful  for  any  person  to  have  or  keep  open  any  such  houFO,  room,  or 
other  place  of  public  resort  for  any  of  the  purnoses  aforesaid,  unless 
and  until  the  board  grant  to  such  person  a  certificate  in  writing  under 
their  seal,  to  the  effect  that  such  house,  room^  or  other  place  was  on 
its  completion  in  accordance  with  the  regulations  made  oy  the  board 
in  pursuance  of  the  provisions  of  this  Act  for  the  time  being  in  force, 
ana  in  so  far  as  the  ^ame  are  applicable  to  such  house  or  otner  place, 
and  to  the  conditions  (if  any)  annexed  thereto  by  the  board. 

In  case  any  such  bouse,  room,  or  place  of  public  resort  is  opened  or 
kept  open  by  any  person  for  any  of  the  purposes  aforasaid,  contrary  to 
the  provisions  of  this  enactment,  such  person  shall  be  liable  to  a  penalty 
not  exceeding  fifty  pounds  for  every  cbyon  which  such  house  or  place 
of  public  resort  is  so  kept  open  as  aforesaid. 

13.  A  person  interested  in  any  premises  about  to  be  con>tructed,  or  Provisional 
in  course  of  construction,  which  are  designed  to  be  licensed  and  used  l^^'^"**^*^  f*'^ 
within  the  metropolis  for  the  public  performance  of  stage  play«,  or  for  ^fi^es.^* 
public  dancing,  music,  or  other  public  entertainment  of  the  hke  kind, 
may  apply  to  the  licensing  autuoiity  for  the  grant  of  a  provisional 
license  m  respect  of  such  premise'*.  The  grant  of  such  provisonal 
license  shall,  in  re<pect  of  the  di:»cretion  of  the  licensing  autnority  and 
procedure,  be  subject  to  the  same  conditions  as  those  applicable  to  the 
grant  of  a  like  license  which  is  not  provi«iionaI.  A  provisional  license 
•o  granted  shall  not  be  of  any  force  until  it  has  been  confirmed  by  the 
licenaing  authority ;  but  the  licensing  authority  shall  confirm  the  same 
on  the  production  bv  the  applicant  of  a  certincate  by  the  board  that 
the  construction  of  tne  premises  has  been  completed  in  accordance  with 
the  regulations  and  conditions  made  by  the  board  as  herein-before  pro- 
vided, and  on  being  satisfied  that  no  objection  can  be  made  to  the 
character  of  the  holuer  of  such  provisional  license. 


PART   II. 

14.  In  this  part  of  this  Act — 

The  term  "  lounditions  "  shall  mean  the  space  immediately  beneath  Interiircta- 
the  footings  of  a  wall :  tion. 

The  term  "  site  "  in  relation  to  a  house,  building,  or  other  erection  "  FoundA^ 
shall  mean  the  whole  space  to  be  occupied  by  such  house,  building,  tlons." 
or  other  erection  between  the  level  of  the  bottom  of  the  founda-  "Site." 
dations  and  the  level  of  the  base  of  the  walls  (</). 

15.  The  Metropolitan  Building  Act,  1855,  and  the  Acts  amending  is  ^19  Vict. 
the  same  (<>),  and  this  part  of  this  Act  bhall  be  conbtrued  together  as  one  e.  m,  Ac, 

Act.  ^"^•"Tt'^ 

16.  The  board  may  from  time  to  time  make,  alter,  vary,  amend,  and  jj,,  ""con- 
repeal  such  by-laws  as  they  may  think  expedient  with  respect  to  the  stmed  m 
foUowing  matters ;  (that  is  to  say,)  one  Act 

Power  to 

(cO  Soe  8.  3  of  the  Metropolitan  Building  Act,  1855,  for  the  definition  of 
••  base  of  the  wall,"  ant^,  p.  497. 

(f)  18  A  19  Vict.  c.  122 ;  2a  &  24  Vict  c.  52 ;  24  A  25  Vict.  c.  S7 ;  82  <:  33 
Vict.  c.  82  :  31  &  35  Vict.  c.  39. 
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b«iArdio 
make  by- 
laws with  re- 
flpecttORitoM 
and  foundu- 
tiona. 


18  &  19 Vict 
c.  11%  8.  12. 


18  A  10  Vict. 
e.  122,  s.  60. 


(1.)  The  foundations  of  hoaxes,  bmldingOi  and  other  erectioDs, 
and  the  sites  of  houses,  buildings,  and  other  erections  to  be 
con»tnicted  after  the  passing  of  this  Act,  and  the  mode  in 
IK  hich  nnd  the  materials  with  which  snch  foundatiofii  and 
8it<^  shall  be  made,  formed,  excavated,  tille«l  op,  preparad, 
and  completed  for  securing  stability,  the  prevention  of  fires, 
and  lor  puq>Oaes  of  health : 
(2.)  The  description  and  quality  of  the  substances  of  which  walls 
are  authorised  to  be  constructed  by  B?ction  tweWe  of  the 
Metropolitan  Building  Act,  1855,  for  securing  stability,  the 
pretention  of  tires,  and  for  purposes  of  health : 
(3.)  The  duties  of  district  surreyors  in  relation  to  such  foundations 
and  sites  and  substances,  and  lor  the  ^dance  and  oontTol 
of  such  district  surreyors  in  the  exercise  and  discharge  of 
sach  duties : 
(4.)  The  relation  of  the  amounts  of  the  fees  to  be  paid  to  such 
district  surveyors  in  respect  of  any  duties  imposed  upon 
them  bv  any  such  by-laws  or  by  this  Act. 
The  board  may  further  provide  by  any  by-law  that  in  any  case  in 
which  the  board  think  it  expedient  they  may  dispense  with  the  observ- 
ance of  any  by-law  made  imder  the  authority  of  this  part  of  this  Act, 
subject  to  such  terms  and  conditions,  if  any,  as  they  may  think  proper ; 
and  such  terms  and  conditions  may  be  enforced  in  like  manner  m  every 
respect  as  if  the  same  had  been  enacted  by  such  by-law. 

The  board  may,  subject  as  hereinafter  mentioned,  further  provide 
fur  the  due  observance  of  such  by-laws  by  enacting  therem  su«^h 
provisions  as  they  think  fit  as  to  the  deposit  of  plans  and  sections  of 
public  buildings,  and  buildings  to  which  section  fifty-six  of  the 
Metropolitan  Building  Act,  1855,  applies,  which  shall  be  conatmcted 
after  the  passing  of  this  Act,  ana  as  to  inspection  by  the  district 
surveyor  or  other  officer  of  the  board  of  houses,  buildings,  and  odier 
erections  to  be  constructed  after  the  passing  of  this  Act,  aind  of  the 
plans  and  sections  relating  thereto,  and  as  to  the  power  of  the  board 
to  cause  the  removal,  alteration,  or  pulling  down  of  any  house,  build- 
ing, or  other  erection  or  work  done  or  begun  in  contravention  of  anr 
such  by-law,  and  by  imposing  such  reasonable  penalties  as  thej  think 
fit,  not  exceeding  five  pounds,  for  each  breach  of  any  such  oy-law, 
and  in  case  of  a  continuing  offence  a  further  penalty  not  exceediflj? 
forty  shillings  for  each  day  after  notice  of  such  offence  from  the  boaza 
or  district  surveyor. 

Any  by-law  made  in  pursuance  of  this  section,  and  any  alteration, 
variation,  and  amendment  made  therein,  and  anv  repeal  of  a  by-law, 
shall  not  be  of  any  validity  until  it  has  been  connrmed  by  one  of  Her 
Majesty's  principal  Secretaries  of  State. 

A  by-law  made  under  this  section  shall  not,  nor  shall  any  altera- 
tion, variation,  or  amendment  therein  or  repeal  thereof,  be  confinned 
by  one  of  Her  Majesty's  principal  Secretaries  of  State  until  the  expira- 
tion of  two  months  after  a  copy  of  the  by-law,  together  with  notice 
of  the  intention  to  apply  for  confirmation  of  the  same,  has  been 
published  by  the  boaro,  once  at  least  in  each  of  two  consecutive  weeks, 
m  two  or  more  newspapers  circulating  in  the  metropolis,  and  copies  of 
such  by-law  and  notice  have  been  delirered  at  the  office  of  the  Boyal 
Institute  of  British  Architects  and  of  the  Institution*  of  Surveyors,  and 
to  such  other  societies  and  persons  a<i  such  principal  Secretary  of  Stats 
may  direc';  and  any  person  affected  by  any  such  proposed  by-law, 
or  alteration,  variation,  or  amendment  in  or  lei^eal  of  any  by-law, 
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ma?  forward  notice  of  his  objection  to  sucli  Secretary  of  State,  who 
■hall  take  the  same  into  consideration. 

All  the  proTiaions  contained  in  sections  two  hundred  and  two  and  two 
hundred  and  three  of  the  Metropolis  Management  Act,  1855,  as  to  the  ^^  &  19  Vict. 
making,  publication,  and  evidence  of  by-laws  made  by  the  board  under  oqJ  203^' 
the  authority  of  the  said  Act,  and  as  to  penalties  for  breach  of  the  ^  "'  "   ' 
same,  and  the  remission  of  such  penalties,  shall  extend  and  apply  to 
the  making,  publication,  and  evidence  of  by-laws  made  by  the  board 
under  the  autnority  of  this  Act,  and  to  penalties  for  breach  of  any  such 
by-laws,  and  to  the  remission  of  such  penalties. 

17.  In  case  any  house,  building,  or  other  erection  begun  to  be  Provisions 
constructed  after  the  passing  of  this  Act  is  constructed  or  begun  to  be  ^^  ^'>  build- 
constructed  upon  any  foundations  or  site,  or  with  any  substances  which  jjJit'erected 
have  not  been  maae,  filled  up,  and  prepared,  or  which  are  not  in  o,','  f,,nnda- 
description  and  quality  in  accordance  with  the  provisions  of  the  by-  tions  or 
laws  relating  thereto  made  under  the  authority  of  this  Act,  or  in  »'fa.M  j-on- 
accordance  with  the  terms  and  conditions  subject  to  which  the  board  ^.'fthVn^ 
may  have  dispensed  with  the  observance  of  any  such  provisions,  the  laws,  &c. 
district  surveyor  may  forthwith,  by  notice  to  be  served  on  the  occupier 
of  such  house,  building,  or  other  erection,  or  on  Jhe  builder,  owner,  or 
other  person  engaged  in  constructing  any  such  house,  building,  or 
other  erection  as  aforesaid,  require  him  to  alter,  pull  down,  or  remove 
such  house,  building,  or  other  erection,  or  any  part  thereof,  as  he  may 
think  proper ;  and  m  case  any  such  occupier,  buUder,  owner,  or  other 
person,  during  twenty-eight  aays  after  the  service  of  such  notice,  fails 
to  comply  wim  the  requirements  of  such  notice,  he  shall  be  liable  to  a 
penalty  of  not  less  than  ten  shillings  and  not  more  than  forty  shillings 
for  every  day  from  the  time  of  the  service  of  such  notice  as  aforesaid 
until  such  house,  building,  or  other  erection,  or  such  part  thereof,  is 
altered,  pulled  down,  or  removed  in  accordance  with  the  terms  of  such 
notice,  and  every  such  penalty  shall  be  in  addition  to  any  other  penalty 
for  breach  of  any  by-law. 

Provided  always,  that,  notwithstanding  the  imposition  and  recoverr 

of  any  penalty,  the  board  at  any  time  after  default  in  compliance  with 

the  rec^uirements  of  such  notice,  if  they  think  proper,  may  cause 

complamt  thereof  to  be  made  before  a  justice  of  the  peace,  wno  shall 

thereupon  issue  1i  summons  requiring  such  occupier,  builder,  owner,  or 

other  person  to  appear  at  a  time  and  place  to  be  stated  in  the  summons 

to  answer  such  complaint,  and  if  at  the  time  and  place  appointed  in 

such  summons  the  said  complaint  is  proved  to  the  satisfaction  of  the 

justice  before  whom  the  same  is  heard,  such  justice  may  make  an  order 

m  writing  authorising  the  board  to  enter  and  alter,  pull  down,  or 

remove  such  house,  building,  or  other  erection,  or  any  part  thereof, 

and  do  whatever  may  be  necessary  for  such  puipose,  and  also  to  remove 

the  materials  of  which  the  same  was  composed  to  a  convenient  place, 

and  (unless  the  expenses  of  the  board  be  paid  to  them  within  fourteen 

days)  snbequently  sell  the  Bame  as  they  think  proper;  and  all  expenses 

incurred  in  respect  of  such  entering  and  alt*  ring,  puUinp:  down,  or 

removing  any  such  house,  building,  or  other  erection,  and  in  disposing 

of  the  said  materials,  may  be  deducted  by  the  board  out  of  the  proceeds 

of  such  sale,  and  the  balance,  if  any,  shall  be  paid  by  the  board  to  the 

person  entitled  thereto ;  and  in  case  such  materials  are  not  sold  by  the 

Doard,  or  in  case  the  proceeds  of  the  sale  of  the  same  are  insufficient  to 

defray  the  expenses  incurred  by  the  board  as  aforesaid,  the  board  may 

recover  such  expenses  or  such  insufficiency  from  such  occupier,  builder, 

owner,  or  other  person,  together  with  all  costs  and  expenses  in  respect 

thereof,  in  like  manner  as  if  the  same  were  a  penalty  imposed  by  this 

Act. 
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Power  to  1^*  -^y  person  affected  by  any  notice  under  the  preoeding  pro- 

ai)peal.  Tbions  of  this  part  of  this  Act  may,  within  seven  days  after  the  aerriM 

of  the  same,  appeal  to  the  board. 

All  such  appeals  shall  stand  referred  to  the  Committee  of  Apmctl 
appointed  by  the  board  under  and  in  pursuance  of  section  two  huoored 
IS  &  19  Vict,  and  twelve  of  the  Metropolis  Management  Act,  185o,  for  heuing 
c.  120, 8.  212.  appeals,  who  may  hear  and  determine  the  same,  and  maj  order  the 
district  surveyor,  or  any  other  surveyor,  to  inspect  any  fonndatioBS, 
s'te,  house,  buildiug,  or  other  erection,  and  may,  on  such  evidimee  as 
they  think  satisfactory,  either  confirm  the  noti;«  served  by  the  distzict 
surveyor,  or  may  confirm  the  same  with  such  modifications  as  tiiey 
think  proper,  or  refuse  to  confirm  the  same. 

In  case  of  an  appeal  against  any  such  notice,  eompliance  with  tlM 

requirements  of  the  same  may  be  postponed  until  after  the  day  upon 

which  such  appeal  shall  be  so  decided  as  aforesaid,  and  the  same, 

if  confirmed  in  whole  or  in  part,  shall  only  take  effect  as  and  from  such 

day. 

Amendment      19.  "Where  under  the  provisions  of  the  Metropolitan  Building  Ad, 

of  H.  74  of     1855,  and  the  Acts  amending  the  same  (/),  with  respect  to  dangerous 

^•^  m  ^  ^'t?"  structures,  any  structure  is  sold  lor  payment  of  the  expens«s  incurred 

respect*^   ^  respect  thereof  bf  the  board  in  manner  prescribed  by  sedMrn 

bale  of  dan-   seventy-four  of  the  said  Act,  the  person  to  whom  the  same  is  mM 

gerous  (hereinafter  referred  to  as  "  the  purchaser  '*),  his  agents  and  eerrant^, 

structures,    ^^y  g^t^j.  upon  the  land  whereon  such  structure  is  standing  for  the 

purpose  of  taking  down  the  same  and  of  removing  the  materiali  ef 

which  the  same  is  constructed,  and  any  person  who  refuses  to  admit 

the  purchaser,  his  agents  ur  servants,  upon  such  land,  or  impedes  hxB 

in  removing  such  materials,  shall  be  liable  on  conviction  to  a  penalty 

not  exceedmg  ten  pounds,  and  to  a  further  penalty  of  five  poonda  lor 

every  day  after  the  first  day  during  which  such  refusal  continues. 

Where  the  proceeds  of  the  sale  of  any  such  structure  under  the  said 
seventy-fourth  section  are  insufficient  to  repay  the  board  the  amount  ai 
the  expenses  incurred  by  them  in  respect  of  such  structure,  no  part  <d 
the  land  whereon  such  structure  s  auds  or  stood  shall  be  built  npoa 
until  after  the  balance  due  to  the  board  in  respect  of  such  stmctoe 
shall  have  been  paid  to  the  board  (y). 
Part  II.  of        20.  Provided  alwap,  that  the  provisions  of  Part  II.  of  this  Act  ^aH 

Art  not  to     ^q^  extend  or  apply  to  the  city  of  London, 
apply  t«>  city  ^'^  -^  ^ 

of  L<»ndon. 


PART    III. 


Power  for  21.  The  architect  of  the  board,  and  any  other  person  authorised  by 
nrchiU'ot  ^^^  board  in  wilting  under  their  seal,  may,  at  all  reasonable  timea  ail» 
autliori^^  completion  or  during  construction,  enter  and  ins{)ect  any  houae,  r»e«u 
by  board,  or  other  place  kept  open  or  intended  to  be  kept  op^  for  the  pnbbc 
and  district  performance  of  stage  plays,  or  for  public  dancing,  music,  or  other  pitML* 
enter  ani  ^  entertainment  of  the  like  kind  affected  by  any  of  the  proriaona  oi  t^ 
inspect  thea-  Act,  or  of  any  relations  made  in  pursuance  thereof ;  and  the  d»tnc( 
tres,  music  surveyor  of  any  district  may  at  all  reasonable  times  during  the  progiuai 
halb,  build-  and  the  three  months  next  after  the  completion  of  any  house,  bniiS^g 
vf^iis  erection,  or  work  in  such  district  afiiected  by  and  not  exempted 

any  of  the  provisions  of  this  Act,  or  by  any  oy-law  made  in  y 
of  this  Act,  or  by  any  terms  or  conditions  upon  which  Uie  o 

(/)  See  not©  («),  p.  547. 

iff)  Sec  s.  7i  of  the  Metropolitan  Building  .'  ct,  1855,  <it.u,  p.  51T. 
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of  any  sach  provisions  or  any  of  snch  by-laws  may  have  been 
dispensed  with,  enter  and  inspect  such  house,  building,  erection,  or 
"work ;  and  if  any  person  refuses  to  admit  such  architect,  person,  or 
surveyor,  or  to  anord  him  all  reasonable  assistance  in  such  mspec^on, 
in  every  sUih  case  the  person  so  refusing  shall  incur  for  each  offence  a 
penalty  not  exceeding  twenty  pounds. 

22.  'For  the  purpose  of  complying  with  the  requirements  of  any  Power  to 
notice  or  order  served  or  made  under  the  provisions  of  this  Act,  on  any  ?^*'"**r^'  *^'» 
■owner,  builder,  or  person  in  respect  of  any  bouse,  building,  or  other  luZs^^kc, 
erection,  room,  or  place,  such  owner,  builder,  or  person,  his  servants,  U)  comply  * 
^workmen,  and  agents,  may,  after  giving  seven  days*  notice  in  writing  to  with  noticts 
the  occupier  of  such  hou<e,  building,  or  other  erection,  ruom,  or  place,  °^  onler. 
and  on  production  of  such  notice  or  order,  enter  such  bouse,  building, 

or  other  erection,  room,  or  place,  and  do  all  such  works,  matters,  and 
things  therein  or  thereto,  or  in  connection  therewith,  as  may  be 
necessary ;  and  if  any  per:<on  refuses  to  admit  such  oTvuer,  builder,  or 
person,  or  his  servants  or  workmen  or  agents,  or  to  afford  them  all 
reasonable  assistance,  such  person  shall  incur  for  each  offence  a  penalty 
not  exceeding  twenty  pounds. 

23.  Everv  penalty  imposed  by  Part  I.  and  Part  III.  of  this  Act  may  Recovery  of 
be  recovered  by  summary  proceedings  before  any  justice  in  like  manner  penalties. 
and  subject  to  the  like  right  of  appeal  as  if  the  wm?  were  a  penalty 
recoYerable  by  summary  proceedings  under  the  Metropolis  >ianage- 

ment  Act,  1855,  and  the   Acts  amending  the  8ame(/i);  and  every  is  &  19  Viet. 

penalty  imposed  by  Part  II.  of  this  Act,  or  by  any  by-law  mnde  in  c  120. 

pursuance  tnereof,  may  be  recovered  by  summary  proceedings  before 

any  justice  in  like  manner  and  subject  to  the  like  right  of  appeal  as  if 

the  same  were  a  penaltv  recoverable  by  summary  proceedings  under 

the    Metropolitan  Building  Act,  1835,  and   the  Acts  amending  the  is  &  19  Vict 

same  :  Provided  always,  that  in  any  proceedings  against  any  person  c.  122. 

for  more  than  one  penalty  in  re^pert  0/ one  or  more  breach  or  breaches 

of  any  provision  of  this  Act  or  of  any  by-law  made  in  pursuance  of 

this  Act,  it  shall  be  lawful  to  include  in  one  summons  all  such  penalties, 

and  the  charge  for  such  summons  shall  not  exceed  two  shillings. 

24.  Her   Maiesty*8  royal  palaces,  and  all  buildings,  works,    and  Exceptions 
ground  exceptea  from  the  operation  of  the  Metropolis  Management  from  Metro- 
Act,  1855,  and  the  Acts  amending  the  same  (i),  or  of  any  of  the  said  J^elnent" 
Acts,  shall  be  excepted  from  the  operation  of  the  provisions  of  this  Acts  ex- 
Act  which  are  to  be  construed  with  such  Acts,  and  all  exemptions  from  ixnKied  to 
the  provisions  of  any  of  the  said  Acts  shall  extend  to  such  of  the  pro-  ****'*  '^^^ 
visions  of  this  Act  as  are  to  be  construed  as  aforesaid  with  such  Acts.    ^^  ^^  ^^^^' 

25.  Her  Majesty's 'royal  palaces,  and  all  buildings,  works,  and  ^ 
ground  except^  from  the  operation  of   the  Metropolitan  Building  f^,m^'^tro- 
Act,  1855,  and  the  Acts  amending  the  same,  or  of  any  of  the  said  {toiitan 
Acts,  shall  be  excepted  from  the  operation  of  the  provisions  of  this  Building 
Act  which  are  to  be  construed  with  such  Acts,  and  all  exemptions  ^^^^  ^^' 
from  the  provisions  of  any  of  the  said  Acts  shall  extend  to  snch  of  ^his  Act. 
the  provisions  of  this  Act  as  are  to  be  construed  as  aforesaid  with  ig^  i9Vict. 
such  Acts.  c.  122  (j ). 

26.  Xothing  in  this  Act,  or  in  any  by-law  of  the  board  thereunder,  Act  not  to 

shall  apply  to  the  Inner  Temple,  the  Middle  Temple,  LincoIn*8-Inn,  apply  to  the 
'^'^  ^  *^  *^  Inner  and 

(A)  18  A  19  Vict.  c.  120,  a.  227 ;  poM,  p.  579 ;  26  A  26  Vict.  c.  102,  s.  105  ;  pott, 
p.  602. 
1         (t)  18  &  19  Vict  e.  120,  8.  240. 


See  the  exceptions  in  8.  6  of  that  Act,  ante,  p.  408,  and  the  Metro- 
poUUa  Building  Amendment  Acts,  1801  and  1871,  antt,  \^ik  ^^0,  508. 
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Middle  Gray's-Inn,  Staple-Inn,  Fumival's-Inn,  or  the  dose  of  the  collegiite 

Temple,  Ac   churth  of  Saint  Peter,  Westminster. 

Saving  27.  Nothing   contained  in  thi<s  A'^t,  or  in  any  by-law  thereunder 

nghts  of  Uie  made,  shall  apply  to  or  shall  authorise  or  empower  the  Board,  or  any 
Se  Sjchj'  of  ^'^*ry,  district  board,  or  district  surveyor,  to  take,  use,  or  in  any 
Lancabter.  manner  intof ere  with  any  land,  soil,  ttnemente,  or  hereditaments,  or  any 
rights  of  whatsooTer  nature,  hel  nging  to  or  enjoyed  or  exerciscahlie 
by  the  Queen's  most  Excellent  Ma'esty  in  right  of  her  Crown,  or  in 
right  of  her  Duchy  of  J^Anoa^ter,  without  the  consent  in  writing  of  the 
commissioners  for  the  time  being  of  Her  Majesty* s  woods,  forests, 
and  land  revenues,  or  one  of  them,  on  behalf  of  Her  Majesty,  in  right  of 
her  Crown,  first  had  and  obtained  for  that  puipose  (which  consent  such 
commissioners  are  hereby  respectively  authorised  to  give\  or  without 
the  consent  in  like  manner  of  the  Chancellor  of  the  said  Dachy,  on 
behalf  of  Her  Majesty,  in  right  of  her  said  Duchy  :  neither  shall  any- 
thing contained  in  thu  Act,  or  in  any  bj-law  thereunder  made,  extend 
to  divest,  take  away,  prejudice,  ditnimsh,  or  alter  any  estate,  right, 
privilege,  power,  or  authority  vested  in  or  enjoyed  or  exerciseable  by 
the  Queen  s  Majesty,  her  heirs  or  successors,  m  right  of  her  Crown,  or 
in  right  of  her  said  Duchy ;  and  nothing  contained  in  Part  I.  of  this 
Act  shall  apply  to  the  extension  of  Savoy  Street  or  the  bridge  which 
the  Chancellor  and  council  of  the  said  Duchy  are  by  the  Metropolitan 
88  &39  Vict.  Board  of  Works  (Various  Powers)  Act,  1875,  empowered  to  make  and 
c-  ^'''  construct,   or  to  any  house  or  building  within  the  precinct  of  the 

Savoy,  or  upon  the  land  mentioned  in  section  six  of  the  last-mentioned 
Act,  constructed  or  extended  after  the  passing  of  this  Act,  in  or  abnt- 
ting  upon  any  road,  passage,  or  way  existing,  formed,  or  laid  out  at 
the  time  of  the  passing  of  this  Act. 


METROPOLITAN  BOARD  OF  WORKS. 

By-laws  fnade  by  the  Board  undtrr  the  Provmons  of  the  Metropolis 
Managetnent  and  Build'wg  Acta  Atneiidment  Aety  1878,  neet.  16. 

1.  Foundations  and  Sites  op  Buildings. 

No  house,  building,  or  other  erection,  shall  be  erected  upon  any  site 
or  portion  of  any  site  which  shall  have  been  filled  up  or  covered  with 
any  material  impregnated  or  mixed  with  any  fsBcal,  animal,  or  v^etable 
matter,  or  which  shall  have  been  filled  up  or  covered  with  dust,  or 
slop,  or  other  refuse,  or  in  or  upon  which  any^such  matter  or  refuse 
shall  have  been  deposited,  unless  and  until  such*matter  or  refuse  shall 
have  been  properly  removed,  by  excavation  or  otherwise,  from  such 
site.  Any  holes  caused  by  such  excavation  must,  if  not  used  for  a 
basement  or  cellar,  be  filled  in  with  hard  brick  or  dry  rubbish. 

The  site  of  every  house  or  building  shall  be  covered  with  a  layer  of 
good  concrete,  at  least  six  inches  thick,  and  smoothed  on  the  upper 
surface,  unless  the  site  thereof  be  gravel,  sand,  or  natural  virgin  soil. 

The  foundations  of  the  walls  of  every  house  or  building  t^hall  be 
formed  of  a  bed  of  good  concrete,  not  less  than  nine  inches  thick,  and 
projecting  at  least  four  inches  on  each  side  of  the  lowest  course  of 
footings  of  such  waUs.  If  the  site  be  npon  a  natural  bed  of  gravel, 
concrete  will  not  be  required. 

The  concrete  must  be  composed  of  clean  ^vel,  broken  hard  brick, 
properly  burnt  ballast,  or  other  hard  material  to  be  approved  by  the 
iistrict  burveyor,  well  mixed  with  fresh  burnt  lime  or  cement  in  the 
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pFoportions  of  one  of  lime  to  six,  and  one  of  cement  to  eight  of  the 
other  material. 

The  foregoing  by-law  shall  not  apply  to  any  huildine  or  other 
erection  to  be  used  as  a  stable  or  shed,  proridea  that  sucn  erection 
shall  not  be  used  for  any  public  entertainment  or  assembly  of  persons, 
or  as  a  dwelling  or  sleeping  place. 

2.  Desceiption  and  Quality  op  the  Substancbs  op  Walls  (A). 

The  external  walls  of  every  house,  building  or  other  erection,  shall, 
except  in  the  case  of  concrete  buildings,  be  constructed  of  good,  hard, 
aoimd,  well-burnt  bricks,  or  of  stone,  and  shall  be  put  together  with 
good  mortar  or  good  cement. 

Similar  bricks  shall  be  used  in  the  portions  of  party  and  cross  walls 
below  the  surface  or  level  of  the  ground,  and  above  tne  roof,  including 
the  chimney  stacks.  Cutters  or  malms  may  be  used  in  archei  over 
recesses  and  openings  in,  or  facings  of,  external  walls. 

Stone  used  for  the  construction  of  walls  must  be  free  from  vents, 
crack'),  and  sand-holes,  and  be  laid  on  its  natural  bed. 

The  mortar  to  be  used  must  be  composed  of  fresh  burnt  lime  and 
clean  sharp  sand  or  grit,  without  earthy  matter,  in  the  proportions  of 
one  of  lime  to  three  of  sand  or  grit. 

The  cement  to  be  used  must  be  Portland  cement,  or  other  cement  of 
eaual  qnality  mixed  with  clean  sharp  sand  or  grit,  in  the  proportions 
ox  one  of  cement  to  four  of  sand  or  grit. 

Burnt  ballast  or  broken  brick  may  be  substituted  for  sand  or  grit, 
provided  such  material  be  properly  mixed  with  lime  in  a  mortar 
mill. 

Erery  wall  of  a  house  or  building  shall  have  a  damp  course  through- 
oat  its  whole  thickness,  of  asphalte,  or  other  material  impervious  to 
moisture.  The  damp  course  in  external  walls  shall  be  at  a  height  of 
one  foot  above  the  level  of  the  g^und  directly  abutting  upon  the  ex- 
ternal wall,  and  in  the  party  or  internal  waUs  at  a  level  of  not  less 
than  six  inches  below  that  of  the  lowest  floor. 

The  top  of  every  party- wall  and  parapet- wall  shall  be  finished  with 
one  course  of  hard,  well-burnt  bricKs  set  on  edge,  in  cement,  or  by  a 
coping  of  any  other  waterproof  and  fire-resiBting  material,  properly 
■ecnred. 

3.  Duties  op  District  SnaysYOBS  (Q. 

It  shall  be  the  duty  of  each  district  surveyor,  on  receiving  notice  of 
tile  commencement  of  any  house,  building,  or  other  erection,  or  of  any 
alteration  or  addition,  or  on  his  becoming  aware  that  any  house,  build- 
ing, or  other  erection,  or  anj  alteration  or  addition,  is  being  proceeded 
with,  to  see  that  the  provisions  of  the  foregoing  by-laws  are  duly 
obaerved  (except  in  cases  where  the  board  may  have  dispensed  with 
the  obtervance  thereof),  and  to  see  that  the  terms  and  conditions  upon 
which  any  dispenflation  may  haye  been  granted  are  complied  with. 

4.  Fbs8  to  bb  Paid  to  Dist&ict  SiTByBTOBs  (m). 

The  district  suryeyor  shall,  in  re8|>ect  of  the  erection  of  any  house 
or  other  building,  be  entitled  to  receiye  the  sum  of  five  shillings,  the 

{k)  See  1.  12  of  the  Metropolitan  Bunding  Act,  1855,  ante,  p.  600,  and  the 
flnt  Schedule  to  that  Act,  ante^  p.  534,  et  $eq, 
(/)  Bee  s.  SI,  it  teq.,  of  the  Act  of  1855.  ante,  p.  508. 
(m)  Bee  a.  49,  tt  ttq.,  of  the  Act  of  1805,  arUe,  i).  512. 
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same  to  be  taken  and  deemed  to  be  a  fee  due  to  such  district  eurreror 
in  respect  of  the  duties  imposed  upon  him  by  the  Metropolis  Manage- 
ment and  Building  Acts  Amendment  Act,  1878,  and  tnese  b]f-lAws ; 
such  fee  to  be  payable  in  the  manner  and  at  the  time  prescribed  by 
section  61  of  the  Metropolitan  Build'ni^  Act,  1855.  The  dis^ct  sur- 
veyor shall  also,  in  every  case  where,  in  respect  of  any  breach  of  these 
by-laws  or  of  the  above  Act  of  Parliament,  an  application  shall  be 
made  by  him  to  a  justice,  and  an  order  made  tnereon,  be  in  like 
manner  entitled  to  receive  the  sum  of  ten  shillings,  in  addition  to  the  < 
before-mentioned  fee  of  five  shillings. 

6.  Deposit  of  Plans  and  Sections. 

On  notice  being  given  to  a  district  surveyor  of  the  intended  erecti<H!, 
re-erection,  alteration  of,  or  addition  to  a  public  building,  or  a  buildiof 
to  which  section  56  of  the  Metropolitan  Building  Act,  1855,  applies,  it 
shall  be  the  duty  of  the  person  giving  such  notice  to  deposit  plans  and 
sections  of  such  erection,  re-erection,  alteration,  or  addition,  with  the 
district  surveyor.  Such  plans  and  sections  shall  be  of  sufficient  detail  to 
show  the  construction. 

On  notice  being  given  to  the  district  surveyor  of  the  intended  erec- 
tion or  alteration  of  or  addition  to  any  house,  building,  or  other  erec- 
tion, other  than  a  public  building,  the  district  surveyor  mav,  if  be 
think  fit  so  to  do,  by  notioe  in  writing,  require  the  penon  giving  such 
notice  to  produce  a  plan  or  plans  and  sections  of  any  such  house, , 
building,  or  other  erection,  or  of  the  intended  alterations  or  additions  I 
thereto,  for  his  inspection. 

6.  Penalties  («). 

In  case  of  any  breach  of  anv  of  the  provisions  contained  in  these 
by-laws,  the  offender  shall  be  liable  for  each  offence  to  a  penalty  net 
exceeding  three  pounds,  and,  in  each  case  of  a  continuing  offence,  to 
a  further  penalty  not  exceeding  thirty  shillings  for  each  day  after 
notice  thereof  from  the  board  or  the  district  surveyor. 

In  any  case,  if  the  board  think  it  expedient,  they  may  dispense  wi& 
the  observance  of  any  of  the  foregoing  by-laws,  or  any  part  thereof 
upon  such  terms  and  conditions  as  they  may  think  proper,  and  in  case 
01  the  non-observance  of  any  terms  and  conditions  upon  which  the 
board  may  have  dispensed  with  the  observance  of  any  of  the  foregoing 
by-laws,  then  such  proceedings  may  be  taken  and  such  liabilities  shafl 
be  incurred  as  if  no  such  dispensation  had  been  granted. 

Sealed  by  Order,  /^  \ 

J.  E.  WaKBPIBLD,  /         TO         \ 

Spring  Gakdbns,  Clerk  of  the  Board,    [       "*^- ^-      I 

3rd  October,  1879.  \  / 

I  confirm  the  foregoing  By-laws, 
Bd.  Asshbton  Cross, 
Whitehall,  One  ofSer  Majesty* i  Principal 

6th  October,  1879.  Secretaries  of  State. 

(n)  See  as.  10.*).  104,  and  followinflr  sectionn  of  tho  Metropolitan  Buildfn; 
Act,  1855  AS  to  toe  i*ecovery,  api»lication,  and  aiipeul  in  respect  of  i>GiuJtie3t 
««  ^  p.    80, 
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METROPOLITAN  BUILDING  ACT  (AMEND- 

MENT)     1860. 

23   &  24   VICT.   c.    52. 


Ar&anoement  of  Sections. 
Sect. 

1.  Short  title. 

2.  Rules  as  to  cubical  dimensioiis  not  to  apply  to'  buildings  for 

manufacture  of  machinery  of  steam  ressels. 


An  Act  to  alter  and  amend  "  The  Metropolitan  Building  Act  (1855)." 

[22rdJult/,  1860. 

'Whzbeas  certain  rules  of  *^  The  Metropolitan  Building  Act,  1855/' 
bare  been  found  to  operate  prejudicially  by  limiting  the  contents  of 
buildingB  to  be  erected  as  workshops  for  the  manufacture  of  the 
machinery  and  the  boilers  of  steam  vessels,  and  as  the  increased  and 
increasing  size  of  such  machinery  and  boilers  for  the  royal  and  com- 
mercial marine  of  this  country  requires  larger  areas  for  their  mann- 
&cture  than  are  allowed  by  such  rules,  it  is  expedient  to  amend  the 
said  Act:  Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows : 

1.  This  Act  maybe  cited  for  all  purposes  as  "The  Metropolitan  Short  title. 
Building  Act  (Amendment),  1860." 

2.  The  rules  of  **  The  Metropolitan  Building  Act,  1855,"  limiting  Rules  as  to 
the  cubical  dimensions  or  contents  of  buildings  used  either  wholly  or  cubical 

in  part  for  the  purposes  of  trade  or  manufacture,  shall  not  after  the  of^eMetrV 
passing  of  this  Act  appljr  to  any  building  to  be  used  wholly  for  the  poiitau 
manuncture  of  the  machinery  and  boilers  of  steam  vessels  beyond  the  Building 
distance  of  three  miles  from  Saint  Paul's  Cathedral :  Provided  always,  '^^hJ^^'  i 
that  every  such  building  shall  consiit  of  one  floor  only,  and  shall  oe  ^  buildin» 
constructed  of  brick,  stone,  iron,  or  other  incombastible  material ;  and  to  be  used 
it  shall  not  be  lawful  for  the  owners,  lessees  or  occupiers  thereof,  or  for  the 
for  any  persons  interested  therein,  to  use  such  building  for  any  other  ^^ch?neS 
purpose  than  the  manufacture  of  the  machinery  and  the  Doilers  oi  steam  and  boilers 
Te<»els  until  all  the  rules  and  provisions  of  the  said  Act  as  to  party  of  steam 
walls  and  other  matters  which  are  applicable  to  building  of  a  similar  ^^ff ^^u^f'' 
character,  shall  have  been  duly  complied  with :  Provided  also,  that  ^ehbuild- 
every  sndi  building,  if  of  greater  dimensions  than  two  hundred  and  ings  shall 
sixteen  thousand  cubic  feet,  shall  be  subject  to  the  approval  of  the  consist  of 
Metropolitan  Board  of  Works,  in  the  same  manner  as  iron  buildinn  or  ^^f  ^^^ 
buHdinffs  to  which  the  rules  of  the  said  Act  are  inapplicable  as  set  &rth  ^^  ^*    ^ 
in  the  fifty-sixth  section  of  such  Act. 
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METROPOLITAN    BUILDING    AMENDMENT  | 

ACT,    1861. 

24   &   25  VICT.  c.   87. 


Arbanqexent  of  Sections. 
Sect. 

1.  As  to  buildings  of  Commissioners  for  the  Exhibition  of  18dl. 

2.  Short  title. 


An  Act  to  amend  the  Metropolitan  BuUding  Act  (18o5). 

[6M  Auffust^  1861. 

17  ft  18 Vict  WuEKEAfiby  "The  Exhibition  of  1851  Roads  and  Lands  Aet" 
107.  buildings  erected  or  to  be  erected  by  **  The  Commissioners  for 

Exhibition  of  1851'*  were  exempted;  from  the  operation  of  the  Ac 
then  in  force  for  regulating  the  construction  of  buildings  in  the  metr 
polis  and  its  neighbourhood:  And  whereas  the  said  last-mentioaed^ 
Acts  were  repealed  bj  ''The  Metropolitan  Building  Act,  1855,"  sad, 
new  regulations  for  the  construction  of  buildings  substituted;  botj 
doubts  are  entertained  whether  the  exemption  prorided  by  the  nai. 
first-mentioned  Act  is  continued  by  the  said  Building  Act  of  185o:  i 
And  whereas  it  is  expedient  that  such  doubts  should  be  remoTed:  Be 
it  enacted  by  the  Queen^s  mo.^t  ExceUmt  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commoair 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the, 
same,  as  follows : 
rrovisloDs         1.  The  first  part  of  the  Metropolitan  Building  Act,  1855,  oon- 
V-  }^  ^  1Q-2    ^^^''^?  ^^®  regulations  relating  to  the  construction  of  buildings  in  the; 
not^to%imly  metropolis,  shall  not,  nor  shall  any  provision  therein  containra,  applj 
to  buildings  to  any  buildings  erected  or  to  be  erected  by  or  with  the  sanction  of  tli* 
of  Commis-   Commissioners  for  the  Exhibition  of  1851  on  any  lands  belonging  t» 
th^^E^h?'    ^^^^  ^"'^^  purchased  in  pursuance  of  any  power  Tested  in  tMm  by 
tion  of  mi.  <^harter  or  Act  of  Parliament,  with  the  exception  of  such  streets  or 
blocks  of  buildings  as  may  be  erected  by  them,  or  with  their  6anctio%| 
as  private  dwelling-houses.  ' 

Bhort  title.        "'i-  This  Act  may  be  cited  for  all  purposes  as  the  **  Metropolitaii 
Building  Amendment  Act,  1861." 
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METROPOLITAN    BUILDING    ACT,     1869. 

32  &  33   VICT.  c.   82. 


Ab&anoement  of  Sections. 

lECT. 

1.  Short  title. 

2.  Oonitraction  of  Act. 

3.  Commencement  of  Act. 

4.  Powers  orer  dangeroos  structures  transferred  to    Metropolitan 

Board  of  Works. 

5.  Bzpenses  of  Board. 

«.  Part  of  Act  of  1855  repealed. 


hn  Act  to  amend  the  Metropolitan  Building  Act,  1855. 

[9a  August,  1869. 

VThskkas  hy  the  Metropolitan  Building  Act,  1855,  yarious  powers  is  A 19  Tie 
for  the  regulation  and  superyision  of  buildings  in  the  metropolis  are  c.  122. 
pyen  to  the  Metropolitan  Board  of  Works : 

And  whereas  by  part  two  of  the  same  Act  certain  powers  oyer 
flsagerous  structures  are  giyen  to  the  Commissioners  of  Police  of  the 
Betropolis,  and  it  is  espraient  to  transfer  those  power  to  the  Metro- 
politan Board  of  Works  : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
die  adyice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  preheat  Parliament  assembled,  and  by  the  authority  of 
fte  same,  as  follows : 

1.  This  Act  may  be  cited  as  <<  The  Metropolitan  Building  Act,  1869."  Short  title. 

2.  This  Act  shall  be  construed  as  one  with  The  Metropolitan  Build-  Act  to  b 
ing  Act,  1855,  and  the  Acts  amendino^  the  same.  construed 

3.  This  Act  shall  come  into  operation  on  the  first  day  of  October  ^|*h  18  *  19 
«iie  thousand  eight  hundred  and  sixty-nine,  which  d&te  is  in  this  Act         ^*   ^* 
tef erred  to  as  the  commencement  of  this  Act.  ^™t°f°A*i 

4.  The  powers  gi?en  by  part  two  of  the  Metropolitan  Building  Act,  ^^'^^o'-^c* 
1855,  to  tne  Commissioners  of  Police  of  the  metropolis  with  respect  to  Tra^fer  of 
the  suryej  of  and  securine  and  notice  respecting  structures  in  a  danger-  ^u^<mB^ 
«u  state,  and  to  takine  down,  securing,  or  repairing  such,  structures,  structures  to 
and  to  the  recoyery  of  the  expenses  thereof,  and  to  the  appointment  of  the  Metro- 


persons  and  making  of  regulations  for  canyinfi;into  execution  part  two  ^^f 
of  &e  said  Act  relating  to  such  structures,  shall,  on  the  commencement  Works. 
«( this  Act,  be  transferred  to  and  yest  in,  and  may  thereafter  be  exer- 
«ael  by,  the  Metropolitan  Board  of  Works ;  and  the  expression  **  the 
Gommi'ssioners  "  throughout  the  said  part  (so  far  a?  regards  structures 
sitoate  within  the  limits  of  the  said  Act,  and  not  within  the  city  of 
London)  shall  mean  the  Metropolitan  Board  of  Works. 

5.  All  payments  directed  by  part  two  of  the  Metropolitan  Building  Expenses  of 
Act,  18.5.3,  as  amended  by  thil  Act,  to  be  made  by  tne  Metropolitan  JJ^^^^SSd' 
Board  of  Works  in  respect  of  any  structure  situate  within  the  limits  of  of^^^ 
that  Act,  and  not  withm  the  city  of  London,  and  all  expenses  incurred 
by  the  said  Board  in  carrying  into  execution  part  two  of  the  said  Act, 
loaUbe  deemed  to  be  part  of  their  expenses  in  carrying  into  execution 
the  laid  Act,  and  shall  be  raised  and  paid  accordingly. 
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rant  of  18  k 
19  Vict  c 
122.  re- 
pealed. 


All  payments  directed  by  part  two  of  the  said  Act  as  amended  by 
this  Act  to  be  made  to  the  Metropolitan  Board  of  Works,  shall  be 
made  in  the  same  manner  in  which  payments  are  made  to  the  Board  in 
the  ordinary  coarse  of  their  business. 

6.  So  much  of  the  Metropolitan  Building  Act.  1855,  as  is  set  oat  in 
the  third  column  of  the  schedule  to  this  Act  is  hereby  repealed. 


SCHEDULE. 


Date. 


18&10 
Vict.  e.  122. 


Title. 


An  Act  to  amend 
the  laws  relating 
to  the  construc- 
tion of  buildings 
in  the  metnipolis 
and  its  neighbour- 
hood. 


Flirt  reitealed. 


The  following  wonls  in  s.  70 :  "  "bat  wIkh 

"  such  Rtructure  is  situate  elsewhere,  it 

"  shall     mean    '  the     commissioners    ct 

"  police  of  the  metropolis/  or  sn^  one 

"  of  them  as  mav  be  authorized  by  ace 

i    "of  Her  MiOesty's  Principal  Secvetanes  (>f 

I    "  Btate  to  act  in  the  matter  of  this  Act* 

•  The  following  words  in  sec  75 :  "  aod  in  tite 

!    "  cases  of  payments  in  respect  of  any 

"  structure  situated  elsewhere  within  tte 

"  limits  of  this  Act  be  made  by  or  to  the 

"  receiver  of  metropolitan  police." 

The  following  wonls  in  sect.  81;  "subject 

"  to  the  approval  of  one  of  Her  Mi^ty's 

"  Frinci})a]  Secretaries  of  State ; "  and  thi^ 

following  words  in  the  same  section  :  **acd 

"  all  exjienses  incurred  by  them  not  hereby 

"  otherwise  provided  for  shaU,  in  the  ca*e 

"  of  expenses  incurred  by  the  said  com- 

"  missioners  of  police  be  deemed  to  he 

exi^enses  incurred  by  them  in  respect  i<f 

the  )u>lice  f(»rce  of  which  they  are  eoim- 

ntisiiionerK,  and  be  payable  accordingly.'* 


(( 
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METROPOLITAN    BUILDING    ACT,     1S71 


34  &  36  VICT.  c.  39. 


Arraxoement  of  Sections. 

BECT* 

1.  Short  title. 

2.  Exemption  of  New  Foreign  Cattle  Market  from  Act  of  Idoo. 


82&S3 
C.  70. 


An  Act  to  amend  the  Metropolitan  Building  Act,  1855,  by  adding  t^ 
the  exemptions  from  Part  I.  of  the  Act  the  Buildings  of  the  New 
Foreign  Cattle  Market  on  the  site  of  Deptford  Dock. 

[13M  Jufy,  1S71. 

Whereas   the  mayor,  aldermen,    and    commons    of  the    city    of 

Ix)ndon  (hereinafter  called  the  Corporation)  have  undertaken  to  csny 

Vict  out  the  provisions  of  Part  III.  of  the  Contagious  Diseases  (Animalf) 

Act,  1869,  and  have  for  that  purpose  purchased  from  the  Lords  of  the 
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Admiralty  the  site  of  Deptford  Dockyard  on  which  to  erect  market 
baildings : 

And  whereas  the  Corporation  are  proceeding  to  erect  snch  buildings, 
and  it  is  expedient  that  the  same  shoald  be  exempt  from  the  operation 
of  Part  I.  of  the  Metropolitan  Building  Act,  1865 : 

Be  it  therefore  enacted  by  the  Queen'a  most  Excellent  Majesty,  by  18  A 19  Vict. 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  c.  122. 
and  Commons,  in  this  present  Parliament  assembled,  and  by.the  aathoj 
rity  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as  The  Metropolitan  short  title. 
Building  Act,  1871. 

2.  The  buildings  already  erected  and  that  may  be  hereafter  erected  on  Buildings  of 
the  site  of  Deptford  Dockyard  for  a  new  cattle  market  are  hereby  New  Foreign 
exempted  from  Part  I.  of  the  Mttropolitan  Building  Act,  1865.  £f**i®* 

exempted 
fromlVirt  I. 
of  18  &  19 
=g  Vict  c.  122. 


AN    ACT    FOR    THE    BETTER    LOCAL 
MANAGEMENT      OF     THE      METROPOLIS. 

18-&  19  VICT.  c.  120. 

[Uth  August,  1855. 


AKRANGEMENT  OF  SECTIONS. 

69.  Vestries  and  Boards  to  repair  sewers  and  to  construct  new  ones, 

&c. 

70.  Powers  to  yestries,  &c.,  to  improve  existing  sewers. 

73.  When  Testries,  &c.,  may  compel  owners  to  drain  into  common 

sewer.    Penalty  on  neglect. 

74.  Provision  for  combined  drunage  of  blocks  of  houses. 

76.  No  house  to  be  built  without  drains  approved  by  vestry  or 

board. 
76.  As  to  notice  required  before  commencing  new  buildings. 

78.  Power  to  vestry,  &c.,  to  branch  private  drains  and  recover 

expense. 

79.  Vestry  may  make  house  drains  at  expense  of  owner  or  occupier. 

80.  Power  to  vestry  or  district  board  to  order  contribution  towards 

construction  of  sewers. 

81.  Penalty  if  proper  water-closets  not  provided  in  new  houses,  &c. 

If  owner  fail  to  provide  them,  vestry  may  build  and  recover 
expenses. 

82.  Power  to  inspect  drains,  &c. 

83.  Penalty  for  improperly  making  or  altering  drains. 

84.  Veetry,  &c.,  to  pay  expenses  if  no  default  found. 

80.  Vestry,  &c.|  empowered  to  put  drains  iu  proper  condition  where 

necessary. 
96.  Powers  and  duties  of  surveyors  of  highways,  &c.,  transferred  to 

vestries  and  district  boards. 
98.  V^ry,  &c.,  to  cause  streets  to  be  paved. 
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BBCT. 

99.  Owners  of  freehold  of  courts,  &c.,  to  pave. 

100.  Owner  of  courts,  &c.,  to  drain,  and  keep  payement  in  re^vair. 

Penalty. 

101.  Consent  of  yestrr,  &e.,  required  for  yaults,  &g.,  under  street*. 

102.  Vaults,  &c.,  under  streets  to  be  repaired  by  owners  or  occu- 

piers. 

103.  As  to  occupation  of  nnderpround  dwellings. 

104.  Power  to  enter  underground  rooms,  &c. 

105.  As  to  paying  new  streets. 

106.  Vestry  or  board  may  repair  any  street  not  being  a  highway. 

107.  No  'thoroughfare  to  be  made  without  consent  of  proprietor. 

109.  Notice  to  bio  giren  by  companies  when  pavement  is  to  be  takia 

up. 

110.  Streets  not  to  be  broken  up  except  under  Euperintendoice  of 

yestiTi  &c.     Such  strrets  to  be  reinstated  without  delay. 

111.  Penalty  for  neglect  in  reinstating  pavements  and  not  placing  lights 

at  night. 
114.  Power  to  reinstate  pavement  and  ohar^  expenses. 

119.  As  to  removing  future  projections  into  streets.      Penalty  on 

neglect  of  owners,  &c. 

120.  Power    to  remove  existing  projections,  and  make  compensa- 

tioiL 

121.  Hoards  to  be  erected  during  repa'rs.    Penalty. 

122.  No  hoard  to  be  erected  without  licence. 

123.  Power  to  remove  hoard,  &c  ,  if  not  to  satisfaction  of,  &c, 

124.  Providing  against  accidents  in  laying  out  new  streets. 

136.  Sewers  vested  in  Board,  and  power  to  make  intercepting  sewers. 

202.  Power  to  Metropolitan  Board,  District  Board,  &c.,  to  make  by- 

laws.   Penalty  for  breach.    Bemission  of  penalties. 

203.  Publication  of  by-laws.    Endence  of  by-laws. 

204.  Buildings  not  to  be  made  over  sewers  without  consent. 

211.  Against  orders  of  vestries,  &c.,  in  relation  to  constraetion  of 
works. 

215.  Vestry,  &c.,   may  apportion  payment  between  two   or  mor 

persons. 

216.  Power  to  vestries,  &c.,  to  spread   repayment  over  period  no 

exceeding  twenty  years. 

220.  Service  of  notices  on  Metropolitan  and  District  Boards,  &c. 

221.  Service  of  notices  on  owners  and  occupiers,  &c. 

224.  Tender  of  amends  before  action. 

225.  Damage,  expenses,  &c.,  how  ascertained  and  recovered. 

226.  Meth<^  of  proceeding  in  questions  of  damages,  &n. 

227.  Recovery  ot  penalties. 

228.  Damages  to  De  made  eood  in  addition  to  penalty. 

249.  Act  may  be  extended  to  parishes  having  not  less  than   750 

ratepayers. 

250.  Interpretation  of  certain  terms. 

251.  Commencement  of  Act. 

SCHEDULE  (A). 
Pakt  I. 

Parishes  each  electing  Two  Members  of  the  Metropolitan  Board  of 
Works. 
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Part  II. 

Parishes  each  electing  One  Member  of  the  Metropolitan  Board  of 
Works. 

SCHEDULE  (B). 
Parishes  united  into  Districts  for  the  Porpoaos  of  the  Act. 

Part  I. 

Districts  each  electing  One  Member  of  the  Metropolitan  Board  of 
Works. 

Part  II. 

Disiricts  united  for  electing  One  Member  of  the  Metropolitan  Board 
of  Works. 

Part  III. 

Parish  and  District  united  for  electing  One  Member  of  the  Metropolitan 
Board  of  Works. 

SCHEDULE  (C). 


69.  The  yestry  of  every  parish  mentioned  in  pchediile  (A)  to  this  Act,  ycatiiea  and 
aa  1  the  Board  oi  Works  for  every  district  mentioned  in  schedule  (B)  J^Sds'to 
to  this  Act,  shall  (subject  to  the  powers  by  thi)  Act  vested  in  the  repair,^., 
Metropolitan  Board  of  Works)  from  time  to  time  repair  and  maintain  alisewers  ' 
the  sewers  under  this  Act  vested  in  them,  or  such  of  them  as  shall  not  J^^^  ^  . 
be  discontinuod,  closed  up,  or  destroyed  under  the  powers  herein  con-  ^^tiire 
tained,  and  shall  cause  to  be  made,  repaired,  and  maintained,  such  to  time  to 
sewers  and  works,  or  such  diversions  or  alterations  of  sewers  and  works,  constrnct 
as  may  be  necessary  for  effectually  draining  their  parish  or  district,  and  ^^  o°^> 
shall  cause  all  banks,  wharves,  docks,  or  defences  abutting  on  or  ajdoin-    ^' 
ing  any  river,  stream,  canal,  pond,  or  watercourse  in  such  parish  or 
district  to  be  raised,  strengthened,  or  altered  or  repaired,  where  it  may 
be  necessary  so  to  do,  for  effectually  draining,  or  protecting  from 
floods  or  inundation  such  parish  or  district  (a) ;  and  it  shall  be  lawful 
for  any  such  vestry  or  district  board  to  carry  any  such  sewers  or  works 
through,  across,  or  under  any  turnpike  road,  or  any  street  or  place  laid 
out  as  or  intended  for  a  street,  or  through  or  under  any  cellar  or  vault 
which  may  be  under  the  pavement  or  carriageway  of  any  street,  and 
into,  through,  or  under  any  lands  whatsoever,  making  compensation 
for  any  damage  done  thereby  as  hereinafter  provided  (^  ;  ana  it  shall 
be  lawful  for  any  such  vestry  or  district  board  from  time  to  time  to 
enlarge,  contract,  raise,  lower,  arch  over,  or  otherwise  improve  or  alter 
all  or  any  of  the  sewers,  watercourses,  and  works  which  shall  be  from 
time  to  time  vested  in  them  or  subject  to  their  order  and  control,  and 
to  discontinue,  dose  up,  or  destroy  such  of  them  as  they  may  deem  to 

(a)  See  Mcts.  135  and  146. 

(b)  For  the  mode  of  aaoertaiuing  the  amount  of  compensation,  and  tho 
method  of  prooeedinff ,  see  sects.  151,  225,  and  226. 

The  Yeatries  and  Inatrlot  Boards  have,  under  this  section,  more  powers  in 
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have  become  unnecessary :  ProTided  always,  that  no  new  sewer  (c) 
shall  he  made  without  the  previous  api  roval  of  the  Metropolitan  Board 
of  Works  :  provided  also,  that  the  discontinuance,  closing  up,  destruc- 
tion, or  alteration  of  any  sewer  as  aforesaid  shall  be  so  done  as  not  to 
create  a  nuisance;  ana  if  by  reason  thereof  any  person  shall  be 
deprived  of  the  lawful  use  of  any  covered  sewer,  it  shdl  be  the  duty  of 
the  vestry  or  district  board  to  provide  some  other  sewer  or  a  drain  a» 
effectual  for  his  use  as  the  sewer  of  which  he  is  so  deprived :  provided 
also,  that  where  the  vestry  or  district  board  alter  any  sewer,  or  provide 
a  new  sewer  in  substitution  for  a  sewer  discontinued,  closed  up,  or 
destroyed,  they  may  contract  or  otherwi&e  alter  the  private  drains 
communicating  with  the  sewer  so  altered,  or  with  the  sewer  so  dia- 
continued,  closed  up,  or  destroyed,  or  may  close  up  or  destroy  such 
private  drains,  and  provide  new  drains  in  lieu  thereof,  as  the  circum- 
stances of  the  sewerage  may  appear  to  them  to  require,  but  so  that  in 
every  case  the  altered  or  suostituted  drain  shall  be  as  effectual  for  the 
use  of  the  person  entitled  thereto  as  the  drain  previously  used  (</}. 
Tower  to  70.  Wherever  any  party  is,  by  prescription,  by  reason  of  tenure,  or 

vestries  and  otherwise,  liable  by  law  to  maintain  or  do  any  repairs  to  sewers,  banks. 
^°.  to  do  watercourses,  or  woriu  (<-)  in  any  such  pardh  or  dUtiict  which  the 
works  of       vestry  or  district  board  jud^e  it  necessary  to  alter  or  improve,  it  shall 
improve-       be  lawful  for  them  to  make  such  alterations  or  improvements  therein 
»t^^  ^"&       ^  ^^^y  ^^^^  proper,  and  to  divide  the  expense  of  such  alterations 
the  erpeiiKe  ^^  improvements   between  the  party  liable  to  such  maintenance  or 
of  wh(ch  to  repairs  and  the  parish,  district,  or  persons  who  would  have  been  wholly 
be  dividwi     liable  to  the  expense  of  such  alterations  or  improvements  if  no  party 
portA^IiaLle   ^^^  ^^^  liable  as  aforesaid,  so  as  to  throw  on  the  party  liable  to  sucn 
and  tiie         maintenance  or  repairs  such  part  of  Uie  expense  of  alterations  or  im- 
parish  or       provements  as  may  be  eaual  to  what  would  oe  incurred  for  such  main- 
district,        tenance  or  repairs,  and  to  throw  on  the  parish,  district,  or  persona 
aforesaid  the  residue  of  such  expense,  and  to  settle  and  adjust  such 
proportions,  either  by  some  general  regulation  or  by  order  in  each 
particular  case,  as  they  may  think  proper :   Provided  always,   that 
nothing  in  this  Act  contained  shall  exempt  from  liability  to  do  any 
works,  or  to  pay  the  whole  cost  thereof,  any  person  who,  oy  prescrip- 
tion, by  reason  of  tenure,  or  otherwise  by  law,  is  so  liable  (/). 
Vestry  or  73.  If  any  house  or  building,  whether  built  before  or  after  the 

district  commencement  of  this  Act,  situate  within  any  such  parish  or  district, 
^'^^  ^"  be  found  not  to  be  drained  by  a  sufficient  drain  communicating  with 
j^y  connM?  ^^^  sewer,  and  emptying  itself  into  the  same,  to  the  satisfaction  of 
oMiiers,  kc,  the  vestry  or  board  of  such  parish  or  district,  and  if  a  sewer  of 

respect  to  entry  and  works  than  the  Metropolitan  Board  have  under  the 
equiyalent  section  in  relation  to  their  powers.  Bee  sects.  151  and  152;  com- 
paring the  same  with  sect.  185. 

(c)  It  appeara  that  the  word  "  Sewer  "  is  used  here,  and  in  all  that  follows, 
as  equivalent  to  *•  J)rain."  See  aect.  260,  at  the  word  "  Sewer,"  soft»  p.  581. 
See  8.  112  of  the  Act  of  1862,  pogf,  p.  604,  at  the  word  •*  Drain." 

(d)  See  VeUry  of  Marylebant  v.  Virtt,  19  C.  B.  N.  B.  424,  84  L.  J.  M,  C.  214, 
as  to  a  case  coming  within  this  sect,  and  not  under  sect.  78. 

See  Fulham  IHttrict  Board  v.  Goodtcin,  L.  R.  1  Ex.  Div.  400. 

(e)  See  Callis  on  Sewers,  p.  115.  as  to  the  obUj^^tion  of  individuals  in 
respect  of  sewer  works  in  general.  See  notes  to  Woolrych's  Mctroiwlis  Local 
Management  Acts,  p.  S7. 

(/)  The  only  liability  to  repair  and  maintain,  ratione  Unura^  is  in  i^ard  to 
the  sewers  in  their  true  sense,  and  used  for  their  genuine  purpose.  The 
"  Sewer  "  under  this  Act  is  tied  down  to  the  definition  given  In  sect.  250. 
But  the  Sewer  of  Common  Law  and  of  the  Laws  of  Sewen  differs  altogether 
from  this  definition.    See  3  d:  4  Wm.  4,  c.  22. 
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raffident  dze  be  within  one  hundred  feet  of  any  part  of  such  house  or  of  houses 

building,  on  a  lower  level  than  such  house  or  buildinffi  it  shall  be  to  construct 

lawful  for  the  yestry  or  board,  at   their  discretion,  by  notice  in  tjJJ^^mi^n 

writing  ^),  to  require  the  owner  of  such  house  or  building  forthwith,  sewer. 

or  witnin  such  reasonable  time  as  may  be  appointed  by  the  vestry  or 

board,  to  construct  and  make  from  such  house  or  building  into  any 

such  sewer  a  covered  drain,   and  such  branches  thereto,  of  such 

materials,  of  such  size,  at  such  level,  and  with  such  fall  as  shall  be 

adequate  for  the  drainage  of  such  house  or  building,  and  its  several 

floors  or  stories,  and  al«>  of  its  areas,  waterclosets,  priries,  and  offices 

(if  any),  and  for  conveying  the  soil,  drainage,  and  wash  therefrom 

into  the  said  sewer,  and  to  proride  fit  and  proper  pared  or  impermeable 

sloped  surfaces  for  conveying  surface  water  thereto,  and  fit  and  proper 

sinks,  and  fit  and  proper  siphoned  or  otherwise  trapped  inlets  and 

outlets  for  hindering  stench  therefrom,  and  fit  and  proper  water  supply 

and  water  supplying  pipe^,  cisterns,  and  apparatus  for  scouring  the 

same,  and  for  causing  the  same  to  convey  away  the  soU,  and  fit  and 

proper  sand  traps,  expanding  inlets,  and  other  apparatus  for  hindering 

the  entry  of  improper  substances  therein,  and  all  other  such  fit  ana 

proper  works  and  arrangements  as  may  appear  to  the  vestry  or  board, 

or  to  their  officers,  requisite  to  secure  the  safe  and  proper  working  of 

the  said  drain,  and  to  prevent  the  same  from  obstructing  or  otherwise 

injuring  or  impeding  the  action  of  the  sewer  to  which  it  leads;  and  it 

shall  be  lawful  for  toe  said  vestry  or  board  to  cause  the  said  works  to 

be  inspected  while  in  progress,  and  from,  time  to  time  during  their 

execation  to  order  such  reasonable  alterations  therein,  additions  tnereto, 

and  abandonment  of  part  or  parts  thereof,  as  may  to  the  vestry  or 

board  or  their  officers  appear,  on  the  fuller  knowledge  afforded  by  the 

opening  of  the  ground,  reouisite  to  secure  the  complete  and  perfect 

workii^  of  such  works ;  ana  if  the  owner  of  such  house  or  building  Penalty  on 

neglect  or  refuse,  during  twenty-eight  dars  after  the  said  notice  has  owner,  &c.» 

boOT  delivered  to  such  owner,  or  left  at  sucn  house  or  building,  to  begin  ^^  "egiect. 

to  construct  such  drain,  and  other  works  aforesaid,  or  any  of  them,  or 

tiiereaf ter  fail  to  carry  them  on  and  complete  them,  with  all  reasonable 

despatch,  it  shall  be  lawful  for  the  ves^  or  board  to  cause  the  same 

to  oe  constructed  and  made  (A),  and  to  recover  the  expenses  to  be 

incurred  thereby  from  such  owner  in  the  manner  hereinafter  pro- 

Tided  h), 

74.  If  it  appear  to  the  vestry  or  board  of  an^  parish  or  district  that  Provision  for 
a  group  or  block  of  contiguous  houses,  or  of  adjacent  detached  or  semi-  S^^^"^  ^ 
detached  houses,  may  be  drained  and  improved  more  economically  or  uod^^of^ 
advantageousljrin  combination  than  separately,  and  a  sewer  of  sufficient  booses. 
the  alroady  exist  or  be  about  to  be  constructed  within  one  hundred 

feet  of  any  part  of  such  group  or  block  of  houses,  whether  contiguous, 
detached,  or  semi-detached,  it  shall  be  lawful  for  such  board  or  vestry 
to  order  that  such  groun  or  block  of  houses  be  drained  and  improvea, 
as  hereinbefore  providea,  by  a  combined  operation  {k). 

75.  It  shall  not  be  lawful  to  erect  any  house  or  other  building  in  No  house 
any  parish  mentioned  in  schedule  (A.)  to  this  Act,  or  in  any  district  ^^  ^^^^ 
mentioned  in  schedule  (B.)  to  this  Act,  or  to  rebuild  any  house  or  ^^Qg 

(a)  See  Bayley  r.  Wilkifmon,  33  L  J.  M.  C.  161. 

(A)  Bee  8.  64  of  25  ft  20  Vict.  c.  102,  post,  p.  592,  and  sects.  74,  76,  81,  85,  86 
of  tois  Act 

ii)  See  sects.  825,  226,  pott,  p.  579. 

(k)  See  Interpretation  Clause  (sect.  250)  at  word  "Sower,"  p.  581. 

See  sect  112  of  25  A  26  Vict  c.  102,  poH.  p.  604,  as  to  the  meaning  of  the 
word  "drain." 
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stracted  to   building  within  an?  such  parish  or  dia'.rict  which  has  been  poILed 

ti^^  "^f  ^^'  ^^^'^  ^  ^^  below  tne  floor  commonly  called  the  ground  floor,  or  to 

Twt^m      <^^^^V7  ^^y  lionse  or  building  so  newly  bnilt  or  rebnilt»  naleas  a  dnin 

district         and  such  branches  thereto  and  other  connected  works  and  apparatus 

boftixL  and  water  lapplj  as  hereinbefore  mentioned  be  constmeted  and  pro- 

Tided  to  the  satisfaction  of  the  surveyor  of  the  vestrrof  such  parish  or 

board  of  works  for  snch  district  of  sach  materials,  of  such  size,  at  such 

loTel  and  with  mich  fall  as  they  may  direct,  so  that  the  same  shall  be 

arailable  for  the  drainage  of  the  lowest  floor  of  sach  boose  or  bnilding, 

and  of  its  sereral  floors  or  stories,  and  also  of  its  areas,  water-closeta, 

prines,  and  offices  (if  any),  which  drain  shall  lead  from  such  hoYue  or 

building,  or  the  intended  site  of  such  house  or  building,  to  snch  sewer, 

already  made  or  intended  to  be  constmeted  near  thereto,  as  the  yestzy 

or  bosird  shall  direct  and  appoint,  or  if  there  be  no  such  sewer  existiiig 

or  intended  to  be  constmctea  within  one  hundred  feet  of  any  part  of 

the  intended  site  of  such  house  or  building,  then  to  such  coyered  oees- 

pool  or  other  place  (^,  not  being  under  any  dwelling  house,  as  the 

yestiT  or  board  shall  direct ;  and  whenever  any  house  or  buldxiig  ia 

rebnut  as  aforesaid,  the  level  of  the  lowest  floor  of  such  house  or 

building  shall  be  raised  sufiiciently  to  allow  of  the  constraction  of  aoch 

a  drain  and  such  branches  thereto,  and  other  works  and  apparatus  as 

are  hereinbefore  required,  and  for  that  purpose  the  leyds  ahall  be 

taken  and  determined  under  the  direction  of  the  vestry  or  district 

board  (m). 

k^-mI^  ^'         76.  Aofore  b«pnning  to  lay  or  dig  out  the  foundation  of  any  new 

begtvento    ^^^^^  (**)  ^^  building  within  any  such  parish  or  district,  or  to  rebuild 

the  vestry     <ui7  house  or  building  therein,  and  also  oefore  making  any  drain  for  the 

or  district     purpose  of  draining  directly  or  indirectly  into  any  sewer  under  tiie 

board  before  jorisdiction  of  the  vestry  or  board  of  or  for  any  such  parish  or  district, 

^?8Rme.^°^  seven  days'  notice  in  writing  shall  be  given  to  the  yestry  or  board,  by 

the  person  intending  to  buila  or  rebuild  such  house  or  bnildinf  or  to 

make  such  drain ;  and  every  snch  foundation  shall  be  laid  at  snoi  lerel 

as  will  permit  the  drainage  of  such  boose  or  building  in  compliance 

with  this  Act,  and  as  the  vestry  or  board  shall  order,  and  every  such 

drain  shall  be  made  in  such  direction,  manner,  and  form,  and  of  snch 

materials  and  workmanship  (o),  and  with  such  branches  thereto  and 

other  connected  works  and  apparatus  and  water  supply  as  hereinbefKe 

mentioned,  and  as  the  vestry  or  board  shall  order,  and  the  mMlriwy  of 

every  such  drain  shall  be  under  the  survey  and  control  of  the  yestry 

or  board ;  and  the  vestry  or  district  board  shall  make  their  order  in 

relation  to  the  matters  aforesaid,  and  cause  the  same  to  be  notified  to 

the  person  from  whom  such  notice  was  received  within  seven  days  (p) 

after  the  receipt  of  snch  notice ;  and  in  default  of  such  notice,  or  if 

such  house,  building,  or  drain,  or  branches  thereto  or  otiier  connected 

(0  See  8.  66  of  25  &  26  Yict.  c  lOS,  po§t^  p.  598. 

(m)  As  to  the  proviaioiis  relating  to  the  eonatniction  of  sewers  in  new 
Rtreete,  see  a  62  of  25  A  86  Vict.  o.  102,  post,  p.  568,  and  a.  57,  ptmt,  pi  569,  as 
to  an  appeal  to  the  Metropolitan  Board. 

in)  See  a  88  of  25  ft  26  Vict.  c.  108,  po$t,  p.  600,  as  to  penalty  payable.  See 
Hetropolia  Management  and  Building  Acts  Amendmeut  Act,  1878,  emlv,  p.  ftSS, 
as  to  regulationeby  Metropolitan  Board  with  respect  to  aitea  and  foundatioDs 
of  bouses. 

Bee  s.  75  of  85  ft  26  Vict.  c.  102,  po$t,  p.  505,  as  to  the  meaning  of  the 
word  "  building ; "  and  note  to  s.  8  of  tiie  Building  Act  of  1856,  antt,  p.  496. 

(o)  See  Clarkt  v.  VeHr^  qf  Paddin^ion,  6  Jur.  N.  8.  188 ;  and  as  to  the 
discretion  of  the  Board  or  Vestry  with  respect  to  the  materials  to  be  used,  see 
AuHin  ▼.  VtMtrvqfSt  Mwry,  ZamfrtfA,  27  L.  J.  Ch.  677. 

(p)  Extended  to  15  days  by  s.  68  of  25  ft  26  Vict.  c.  102,  jwte,  p.  591. 
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wozks  and  apparatus  and  water  supply,  be  begun,  erected,  made,  or 
proTided  in  any  respect  contrary  to  any  order  of  the  vestry  or  board 
made  and  notined  as  aforesaid,  or  tbeproTisions  of  this  Act,  it  shall 
be  lawful  for  tbe  restry  or  board  to  canse  such  house  or  building  to  be 
demolished  or  altered,  aod  to  cause  such  drain  or  branches  thereto  and 
other  connected  works  and  apparatus  and  water  supply  to  be  relaid, 
amended,  or  re-made,  or,  in  the  event  of  omission,  added,  as  the  case 
may  require,  and  to  recover  the  ex{>en8es  thereof  from  the  owner 
thereof  m  the  manner  hereinafter  provided  (r). 

78.  Wheneveritisnecessary  to  open  any  part  of  the  pavement  or  any  ^*^^  ^ 
street  or  public  place,  for  the  purpose  of  makmg  or  brancnin^  any  private  ^fg^t"' 
drain  into  any  of  the  sewers  or  drains  vested  in  the  Metropohtan  Board  of  board  to 
Works,  or  any  vestry  or  district  board  under  this  Act,  or  authorised  to  branch  pri* 
be  made  by  tnem  under  this  Act,  it  shall  be  lawful  for  the  vestry  or  J"**®  drains 
board,  in  case  they  think  tit  so  to  do,  to  make  so  much  and  such  part  at  the  »c-^' 
of  such  private  drain,  and  also  to  construct  so  much  and  such  part  of  pense  of  the 
the  worK  necessary  for  branching  the  same  into  the  public  sewers  as  P<u^y  to 
shall  be  under  or  in  any  street,  and  to  recover  the  expenses  incurred  Jl2ioSe****^ 
thereby  from  the  owner  of  the  house,  building,  or  ground  to  which 

such  private  drain  belongs,  in  the  manner  hereinafter  provided  («). 

79.  It  shall  be  lawful  for  an^  such  vestry  or  board  to  contract  and  Yf ^^/'^ 
agree  with  the  owners  or  occupiers  of  any  houses,  buildings,  or  ground  ^1^  ^ay 
^i  any  drains  required  to  be  mnde,  altered,  or  enlarged  by  such  agree  to 
owners  shall  be  constructed,  made,  altered,  and  enlarged  by  the  vestry  make  house 
or  board  ;  and  the  cost  price  of  making,  altering,  or  enlarging  sucn  ^^"^  ^\ 
drains,  as  certified  by  the  surveyor  of  the  vestry  or  board,  shall  be  of  owi^ei^  or 
repaid  by  the  owner  or  occupier  so  agreeing  to  the  vestry  or  board,  and  occupders. 
in  defaait  of  payment  the  same  may  oe  recovered  in  the  manner  here- 

inafter  movideafO- 

80.  Where  any  sewer  in  any  of  the  parishes  mentioned  in  either  of  '^^^  ^^ 
the  schedules  (A.)  and  (B.)  to  this  Act,  into  which  any  drain  shaU  be  ^SSd  may 
made  or  branched,  has  been  built  since  the  third  day  of  September,  one  order  a  c(m- 
thousand  eight  hundred  and  thirteen,  and  before  the  commencement  of  tribution 
this  Act,  at  the  expense  of  any  person  or  body  other  than  any  Com-  towards  con- 
mission^  of  Sewen,  the  vestxy  or  district  boa/d  in  whom  such  sewer  *^^^  ""^ 
18  vested  may  order  such  sum  as  they  may  deem  just  to  be  paid  and  certain 
contributed  by  the  owner  of  the  house  to  which  such  drain  belongs  cues 
towards  the  expense  of  the  construction  of  such  sewer,  which  sum  shafi, 

on  the  receipt  thereof  by  such  vestry  or  board,  be  paid  over  to  the  person 
or  body  aforesaid,  and  such  vestry  or  board  may,  if  they  see  fit,  order 
and  accept  payment  of  such  sum,  with  interest  after  a  rate  not  ex- 
ceeding nve  pounds  for  the  hundred  by  the  year,  by  instalments  within 
any  period  not  exceeding  twenty  years  (m). 

81.  After  the  commencement  of  this  Act  it  shall  not  be  lawful  Penalty  on 
newly  to  erect  any  house,  or  to  rebuild  any  house  pulled  down  to  the  JJJJ^^^^ 
extent  aforesaid,  within  any  parish  mentioned  in  schedule  (A.)  to  this 

(r)  See  as.  22^,  22A,  aa  to  recovery  of  expenaes,  &c.,  pogt,  p.  579.  An  oppor- 
tuiuty  must  be  given  to  the  oviior  to  appear  and  show  cause  Muinat  the  pro- 
posed demoUtloD.  Cooptr  v.  Wandiworth  DUtriet  Board.  82  L.  J.  C.  P.  186. 
Compare  also  Matten  v.  P<miypool  Local  Board,  L.  R  9  Ch.  Div.  677.  See  s. 
38  of  tbe  Building  Act  of  1855,  ante,  p.  510. 

(«)  Bee  SB.  225,  226,  poM,  p.  579.  8. 77  is  repealed  by  s.  61  of  the  Act  of  1862, 
BM(,  p.  500. 

(0  Bee  BaU  v.  Mayor  o/BatUy,  47  L.  J.,  Q.  B.  148,  87  L.  T.  710. 

(«)  By  s.  59  of  25  A  26  Vict.  c.  102,  po$t,  p.  589,  this  is  extended  to  main 
•ewers,  and  to  sewen  built  since  Ist  Januaiy,  1856,  or  to  be  built  at  any  futiu^ 
time  at  tbe  wcpnxuo  of  private  individnala. 
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Penalty  on 
persons 
improperly 
making  or 
altering 
drains  (x). 


Act,  or  any  district  mentioned  in  schedule  (B.)  to  this  Act,  without  a 
sufficient  watercloeet  or  privy  and  ashpit  furnished  with  proper  doors 
and  coverings,  and  also  famished  as  regards  the  waterdoset  with  snitable 
water  supply  and  water  supply  apparatus,  and  with  suitable  trapped 
soilpan  and  other  suitable  works  and  arrangements,  so  far  as  may 
be  necessary  to  ensure  the  efficient  operation  thereof;  and  whoso- 
ever  shall  offend  against  this  enactment  shall  be  liable  to  a  penalty 
not  exeeeding  twenty  pounds ;  and  if  at  any  time  it  appear  to  the 
vestry  or  district  board  of  such  parish  or  district,  that  any  house  in 
any  such  parish  or  district,  whether  built  before  or  after  the  conunenee- 
ment  of  this  Act,  is  without  a  sufficient  watercloeet  or  privy  and  ashpit 
furnished  with  proper  doors  and  coverings,  and  with  other  apparatus 
and  works  as  aforesaid,  the  vestry  or  district  board  shall,  in  case  the 
same  can  be  provided  without  disturbing  any  building,  give  notice  in 
writing  to  the  owner  or  occupier  of  such  house,  requirins^  him  forth- 
with, or  within  such  reasonable  time  as  shall  be  specified  in  sndi 
notice,  to  provide  a  sufficient  watercloset  or  pri^7,  and  ashpit  so 
furnished  as  aforesaid,  or  either  of  them,  as  the  case  may  require ;  and 
if  such  notice  be  not  complied  with  it  shall  be  lawful  for  the  vestry 
or  district  board  to  cause  to  be  constructed  a  sufficient  watercloeet  or 
privy  and  ashpit,  or  either  of  them,  or  do  such  other  works  as  the  caae 
may  require,  and  to  recover  the  expenses  incurred  by  them  in  so  doing 
from  the  owner  of  such  house  in  manner  hereinafter  provided  (ir) : 
Provided  always,  that  where  a  watercloset  or  privy  has  been  and  is 
used  in  common  by  the  innuites  of  two  or  more  houses,  or  if  in  the 
opinion  of  the  vestry  or  district  board  a  watercloset  or  priry  maj 
be  so  used,  they  need  not  require  the  same  to  be  providea  for  ea^ 
house. 

82.  It  shall  be  lawful  for  anv  such  Testry  or  board,  or  for  their 
suTTeyor  or  inspector,  or  such  other  person  as  they  appoint,  to  inspect 
any  cfrain,  watercloset,  privy,  cesspool,  or  water  supply  apparatus,  or 
sinks,  traps,  syphons,  pipes,  or  [other  works  or  apparatus  connected 
therewith,  withm  the  parish  or  district  of  such  vestry  or  board,  and 
for  that  purpose,  at  all  reasonable  times  in  the  daytime,  after  twenty- 
four  hours'  noti(  e  in  writing  has  been  given  to  the  occupier  of  the 
premises  to  which  such  dram,  watercloset,  privy,  cesspool,  or  water 
supply  apparatus,  or  other  connected  works  or  apparatus  as  afore- 
said, IS  attached,  or  left  upon  the  premises,  or  in  ca^e  of  emergency 
without  notice,  to  enter,  by  themselves  or  their  surreyor  or  in- 
spector and  workmen,  upon  any  premises,  and  cause  the  ground 
to  be  opened  in  any  place  they  thmk  fit,  doing  as  little  damage  as 
may  be. 

83.  In  case  any  drain,  watercloset,  privy,  oesroool,  or  water  supply, 
or  water  supply  apparatus,  or  other  connected  works  or  apparatus 
hereinbefore  mentioned,  be  found,  on  inspection,  not  to  hare  been 
made  or  provided  according  to  the  directions  or  regulations  of  the 
vestry  or  district  board,  or  contrary  to  the  provisions  of  this  Act,  or  in 
case  any  person  without  the  consent  of  the  vestry  or  district  board 
construct,  rebuild,  or  unstop  any  sewer,  drain,  Watercloset,  privy,  or 
cesspool  which  may  have  been  ordered  by  them  not  to  be  made  or  to 
be  demolished  or  stopped  up,  or  in  case  any  person  discontinue  any 


(w)  See  Vestry  of  St.  Luke,  Middlesex  v.  Levi*,  SI  L.  J.  M.  C.  73. 
A  vest  ry  or  district  board  cannot  lay  down  a  general  nilo.  TtnkUr  v.  Wand*- 
vorth  District  Local  Board,  d'C,  27  L.  J.  Ch.  342. 
See  8.  2*27,  as  to  recovery  of  the  penalty,  and  a  225.  as  to  expenses,  jmw<,  p.  597. 
(i)  Sec  ss.  18  and  (5P,  of  26  &  26  Vict.  c.  102,  post,  p.  593. 
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water  supply,  or  destroy  any  connected  works  or  apparatus  as  afore- 
said, or  in  case  any  person,  without  the  consent  of  the  vestry  or  district 
board  break  into  any  sewer  rested  in  such  restry  or  board,  every 
person  {p)  so  offending  shall  forfeit  and  pay  any  euni  not  exceeding 
ten  pounds ;  and  in  case  the  person  so  making  any  sewer,  drain, 
watercloset,  privy,  cesspool,  or  o.her  works  or  apparatus  as  aforesaid, 
contrary  to  ue  directions  or  regulations  of  the  vestry  or  board,  or 
contrary  to  the  provisions  of  this  Act,  or  without  such  consent  as 
afor.*said  constructing,  rebuilding,  or  unstopping  any  sewer,  drain, 
watercloset,  privy,  or  cesspool  which  may  have  been  ordered  to  be 
demolished  or  stopped  up,  or  discontinuing  any  water  supply  or 
destroying  any  connected  works  or  apparatus  as  aforesaid,  or  breaking 
into  any  such  sewer  aa  aforesaid,  do  not  within  fourteen  days  after 
notice  u  writing  by  the  vestry  or  board  cause  such  sewer,  drain, 
watercloset,  privy,  or  cesspool  to  be  altered  or  reinstated  in  conformity 
with  the  directions  of  the  vestry  or  board,  or,  as  the  case  may  be,  to 
be  demolished  or  stopped  up,  or  such  water  supply  to  be  renewed,  or 
such  connected  works  or  apparatus  to  be  restored,  then  and  in  every 
inch  case  the  vestry  or  boara  may  cause  the  work  to  be  done,  and  the 
expenses  thereof  shall  be  paid  by  the  person  who  has  so  offended. 

84.  If  such  drain,  watercloset,  pnvy,  cesspool,  or  water  supply,  wiicre  no 
or  water  supply  apparatus,  or  other  connected  works  and  apparatus,  flefault 
be  found  on  inspection  as  aforesaid  to  be  made  to  the  satisfaction  of  ^q*^^^'  i^ 
the  vestry  or  board,  and  in  proper  order  and  condition,  they  shall  ^id  by 
eanse  the  same  to  be  reinstatea  and  made  good  as  soon  as  may  be ;  and  vestry  or 
the  expenses  of  examination,  reinstating,  and  making  good  such  drain,  hoard. 
wratercloset,  privy,  cesspool,  or  other  works  or  apparatus  as  aforesaid, 
•hall  be  defrayed  by  the  vestry  or  board,  and  full  compensation  shall 
"be  made  by  them  for  all  damages  or  injuries  done  or  occasioned  by  the 
examination  of  any  such  dram,  watercloset,  privy,  cesspool,  or  other 
vorka  or  apparatus  as  aforesaid. 

8d.  If,  upon  such  inspection  as  aforesaid,  any  drain,  watercloset,  Vestry  or 
piivT,  or  cesspool  appear  to  be  in  bad  order  and  condition,  or  to  Sjjjj^'? 
require  cleansing,  alteration,  or  amendment,  or  to  be  filled  up,  the  ^^ 
vestry  or  board  snail  cause  notice  in  writing  to  be  given  to  the  owner  drains,  &c., 
or  occupier  of  the  premises  upon  or  in  respect  of  wmch  the  inspection  to  be  put 
was  made,  recjuiring  him  forthwith,  or  within  such  reasonable  time  as  1^^^^^ 
shall  be  specified  in  such  notice,  to  do  the  necessary  works;  and,  if  ^.^  where 
soch  notice  be  not  complied  with  by  the  person  to  whom  it  is  given,  necessary. 
HdB  Testry  or  board  may,  if  they  think  fit,  execute  such  works,  and  the 
expenses  incurred  by  them  in  so  doing  shall  be  paid  to  them  by  the 
towner  or  occupier  of  the  premises. 

96.  Every  vestry  and  district  board  shaU,  within  their  parish  or  Powers  and 
^district  (exclusively  of  any  other  persons  whatsoever),  execute  the  duties  of 
'office  of  and  be  surveyor  of  highways,  and  have  all  such  powers,  JTSiwavs 
authorities,  and  duties,  and  be  subject  to  all  such  liabilities  as  any  and  property 
sorveyor  of  highways  in  England  is  now  or  may  hereafter  be  invested  vested  in 
with  or  liable  to  by  virtue  of  his  office  under  the  laws  for  the  time  J*»^  ^*- 
lieing  in  force,  so  far  as  such  powers,  authorities,  duties,  and  liabilities  vestries  and 
are  not  inconsistent  with  this  Act ;  but  all  expenses  which  under  any  district 
such  law  ought  to  be  defrayed  by  highway  rates  shall  be  defrayed  by  ix>ards. 
means  of  the  rates  to  be  raised  under  this  Act,  and  all  moneys  which 
would  be  applicable  in  aid  of  such  highway  rates  shall  be  applied  in 

(y    Extended  by  s.  65  of  25  A  26  Vict  c.  102,  to  all  persons  causing  the 
ftymmission  of  the  offence,  pott,  p.  592. 
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aid  of  the  said  rates  to  be  raise  1  under  this  Act,  and  no  such  Testrj  or 
board  shall  be  subject  to  any  provisions  concerning  the  aoconati  of 
sarreyors  of  highways,  or  requiring  any  returns  to  be  made  to  any 
special  sessions ;  and  all  street^  being  mghways,  and  the  paremests, 
stones,  and  other  materials  thereof,  and  im  other  things  provided  for 
the  purposes  thereof  by  any  surveyor  of  highways,  or  by  any  penoa 
serving  the  office  of  surveyor  of  highways,  or  by  any  vestry  or  aistdet 
board  under  this  Act,  shall  vest  in  and  be  under  the  mana|^emeat  sad 
control  of  the  vestry  or  district  board  of  the  parish  or  district  in  whidi 
such  hij?hirays  are  situate  {z). 
Veatry  or  ^8.  It  shall  be  lawful  for  every  vestry  and  district  board  from  tims 

district         to  time  to  cause  all  or  any  of  the  streets  (a)  within  iheir  parish  or 
^^^  *?    .    district,  or  any  part  thereof  respectively,  to  be  paved  or  repaired  whca 
^^i^^  pilved.  *^^  ^  often  ana  in  such  form  and  manner  and  with  sueh  materials  as 
*  such  vestry  or  board  think  fit,  and  to  cause  the  ground  or  soil  thereof 
to  be  raise!  or  lowered,  and  the  course  of  the  channels  running  in,  into, 
or  through  the  same  to  be  turned  or  alt^^,  in  such  manner  as  tbey 
think  proper,  and  to  alter  the  position  of  any  mains  or  pipes  in  or 
under  sucu  street,  such  alteration  to  be  made  subject  to  tiie  approval 
of   the  engineer  of  the   company  to  which  such  mains  or  pipes 
belong  (6). 
Ownem  ^9.  Provided  always,  that  whenever  the   freehold  of  anv  ooort, 

poMeming     passage,  or  public  place,  not  being  a  thoroughfare,  i^  reatea  in  the 
r^^A^'    owner  of  any  adjoining  house,  the  paring  of  such  court,  passage,  or 
to  piiTe  the'  Public  place  shaill  be  done  by  such  owner,  if  deemed  expedient  or 
same.  necessarj^  by  the  vestij  or  district  board  {c). 

Owner  of 
courts  to 


100.  The  owner  of  any  such  court,  passage,  or  puUie  place,  not 

being  a  thoroughfare,  shall,  if  required  by  the  vestry  or  district  board 

^^^k^'^^th   ^^  ^^^  parish  or  district  in  which  the  same  is  situate,  to  the  satis^tion 

pSvement.     ^^  ■"^^.  ^®stry  or  district  board  sufficiently  pave,  cover  the  snrfaoe  of, 

&c.,  in  re-     or  repair  the  same,  and  lay,  at  a  proper  level,  through,  over,  under,  or 

pair.  along  such  part  thereof  as  such  ves^  or  board  may  require,  a  drain, 

channel,  or  gutter,  and  keep  such  pavement  or  covering,  and  drain, 

channel,  or  gutter,  in  eood  repair,  to  the  satisfaction  of  such  veatry  or 

Penalty  on    board ;  and  if  any  such  owner  of  any  court,  passage,  or  public  place, 

owners  for     not  beine  a  thoroughfare,  do  not  sufficiently  pave  or  cover  the  aame  as 

neglect         aforesaid,  or  do  not  lay  down  therein  such  drain,  channel,  or  gutter, 

or  do  not  repair  the  same  respectively,  to  the  satisfaction  of  such 

vestry  or  board,  within  fourteen  days  after  notice  in  writing  requiring 

him  so  to  do  has  been  given  to  him  by  such  vestry  or  board,  every 

(f)  This  section  does  not  vest  in  the  board  the  alMolnto  propertj-  or  fee 
simple  in  the  soil,  but  only  an  interest  commensurate  with  the  purpoeee  for 
which  It  is  vested  and  limitod  to  the  period  during  which  those  purpoaea 
require  it  to  be  held.  Rnth  y.  A.  QeorgtM  VtMtry^  28  W.  R.  867,  where  Covtr- 
dale  V.  CkarUon,  L.  R.  4  Q.  B.  D.  104.  27  W.  R  S57,  is  explained. 

Compare  s.  144  of  the  Public  Health  Act,  1875,  pott,  p.  6S1,  and  see  also  p. 
270,  et  nq.,  as  to  dedication  of  roads. 

See  6  £  6  WW.  4,  c.  60  :  4  &  5  Vict  c.  51 ;  8  ft  9  Vict.  c.  71 ;  and  IS  ft  14  Yict. 
o.  99.  25  ft  26  Vict.  c.  61 ;  amended  bj  27  ft  28  Vict.  c.  101 ;  and  see  41  ft  42 
Vict  c.  77. 

See  Hamilton  v.  St.  Oeorge'i,  Hanover  Stuart,  L.  R.  9  Q.  B.  42;  4S  Lw  J. 
M.  C.  41. 

(a)  See  s.  250,  poH,  p.  581,  as  to  the  word  "street*! 

S.  244  places  the  footpaths  of  turnpike  roads  under  the  management  erf 
vestries  and  district  boards. 

(6)  See  s.  109.  po»t,  p.  672,  and  Reg.  v.  Tram,  SI  L.  J.  M.  G.  169. 

See  s.  112,  of  25  ft  26  Vict.  o.  102,  poH,  p.  604,  as  to  the  word  "pave.* 

(c)  See  88.  77  and  78  of  25  ft  26  Vict.  c.  102,  pott,  p.  596. 
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saeh  person  bo  offending  shall  forfeit  and  pay  any  sum  not  exceeding 
five  pounds  ((;{). 

101.  No  Taolt,  arch,  or  cellar  shall  be  made  tinder  any  street  Vauiu  aud 
without  the  consent  of  the  yestry  or  district  board  of  the  parish  or  cellars  under 
difltrict  in  which  the  same  is  situate :  and  all  such  vaults,  arches,  and  J^^^,J|^f. 
cellan  hereafter  to  be  made  within  any  parish  or  district  mentioned  in  without  the 
either  of  the  schedules  (A.)  and  (B.)  to  this  Act  shall  be  substantially  consent  of 
made,  and  so  as  not  to  interfere  or  communicate  with  any  drain  or  the  vestry 
sewer  under  the  control  of  any  restry  or  district  board,  or  of  the  ^^  "^™' 
Metropolitan  Board  of  Works,  without  their  consent  respectively  fir^^t 
obtained;  and  if  any  vault,  arch,  or  cellar  be  made  contrary  to  thi^ 

SroTision,  it  shall  be  lawful  for  the  vestry  or  district  board,  or  for  the 
letropolitan  Board  of  Works,  to  fiU  up  or  alter  the  same,  and  the 
expenses  incurred  thereby  shall  be  paid  by  the  owner  of  such  vault, 
arch,  or  cellar  (e). 

102.  All  vaults,  arches,  and  cellars  made  either  before  or  after  the  Viiultii,  &c., 
commencement  of  this  Act  under  any  street  in  any  parish  or  di>trict  under 
mentioned  in  either  of  the  schedules  (A.)  and  (B.)  to  this  Act,  and  all  ^mlreaby 
openings  into  the  same  in  any  such  street,  shall  do  repaired  and  kept  owners  or 
in  proper  order  by  the  owners  or  occupiers  of  the  houses  or  buildings  occupiers. 
to  which  the  same  respectively  belong ;  and  in  case  any  such  vault, 

arch,  or  cellar  be  at  any  time  out  of  repair,  it  shall  be  lawful  for  the 
Testry  or  district  board  of  such  parish  or  district  to  cause  the  same  to 
be  repaired  and  put  into  good  order,  and  to  recover  the  expenses 
thereof  from  such  owner  in  the  manner  hereinafter  provided  (/). 

103.  Any  room  of  a  house  the  surface  of  the  floor  of  whicn  room  is  Provisions 
more  than  three  feet  below  the  surface  of  the  footway  of  the  adjoining  ^  ^  ^° 
street,  and  any  cellar,  where  such  room   or  cellar  is  or  has  been  ^^under-^ 
occapied  separately  as  a  dwelling^  at  or  before  the  time  of  the  passing  ground 

of  this  Act,  may  continue  to  be  so  let  or  occapied  if  it  possess  the  rooms  as 
foUowing  requisites ;  that  is  to  say,  dwellingsO^). 

If  there  be  an  area  not  less  than  three  feet  wide  in  every  part 
from  six  inches  below  the  floor  of  such  room  or  cellar  to  the 
BuHace  or  levd  of  the  groimd  adjoining  to  the  front,  back,  or 
external  side  thereof,  and  extending  the  full  length  of  such 
side; 
If  snch  area,  to  the  extent  of  at  least  five  feet  long  and  two  feet 
six  inches  wide,  be  in  front  of  the  window  of  snch  room  or 
cellar,  and  be  open  or  oovered  only  with  open  iron  ^ratings ; 
If  there  be  in  every  such  room  or  cellar  an  open  fireplace,  with 

proper  flue  therefrom ; 
If  there  be  a  window  opening  of  at  least  nine  superficial  feet  in 
area,  which  window  opening  must  be  fitted^  with  a  frame 
filled  in  with  rla/ed  sasnes,  of  which  at  the  least  four  and  a 
half  superficial  feet  must  be  made  to  open  for  ventilation  : 
And  no  such  room  nor  any  cellar  not  so  let  or  occupied  as  aforesaid  at 
or  before  tiie  time  of  the  passing  of  this  Act  shall  be  so  let  or  occupied 
imless  it  possess  the  following  requisites ;  that  is  to  say. 

Unless  the  same  be  in  eveiy  part  thereof  at  least  seven  feet  in 
height,  measured  from  the  floor  to  the  ceiling  thereof ; 

(d)  By  8.  81  of  25  *  26  Vict.  c.  102,  p^t,  p.  607,  the  vestry  may  execute  th 
works,  and  recover  the  expenses, 

(e)  See  s.  211,  pott,  p.  678. 

(/)  See  Bfl.  225,  22tf,  voH,  p.  570. 

As  to  the  kind  of  cellars  to  which  this  provision  applies,  see  Hamilton 
Vatrfo/8L  Oeorge't,  Hanover  Square,  L.  R.  0  Q.  fi.  42 ;  43  L.  J.  M.  C.  4L. 
(g)  See  s.  2S  of  the  Metropolitan  Buiidiug  Act,  1S55,  ante,  p.  :>04. 
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Unless  the  same  be  at  least  one  foot  of  its  height  ab3Tetiie 
surface  of  the  footway  of  the  street  adjoining  or  nearest  to 
the  same; 
Unless  there  be  outside  of  and  adjoining  the  same  room  or  cellar, 
and  extendiDg  along  the  entire  frontage  thereof  and  upwards, 
from  six  inches  below  the  level  of  the  floor  thereof  up  to  tbe 
surface  of  the  said  footway,  an  open  area  at  least  three  feet 
wide  in  every  part ; 
Unles/  the  same  be  effectually  drained  and  secured  against  the 

rise  of  ef&uvia  from  any  sewer  or  drain ; 
Unless  there  be  appurtenant  to  such  room  or  cellar  the  use  of  a 
watercloset  or  privy  and  an  ashpit  furnished  with  proper 
doors  and  oovenngs  kept  and  provided  according  (o  the  pro- 
visions of  this  Act; 
Unless  the  same  have  a  fireplace  with  a  proper  chimney  or  flue; 
Unless  the  same  have  an  external  glazed  window  of  at  least  nine 
superficial  feet  in  area  c^ear  of  the  frame,  and  made  to  open 
in  such  manner  as  is  approved  by  the  surveyor  of  the  He&>- 
politan  Board  of  Woras ; 
Provided  always,  that  in  anv  area  adjoining  a  room  or  cellar  thoe  may 
be  placed  steps  necessary  for  acccas  to  such  room  or  cellar,  and  over 
or  across  any  such  area  tnere  mav  be  steps  necessary  for  acceas  to  any 
building  above  the  room  or  cellar  to  which  such  area  adjoins,  if  the 
steps  in  £:uch  respective  cases  be  so  placed  as  not  to  be  over  or  across 
any  such  external  window : 

And  whosoever  lets,  occupies,  or  continues  to  let,  or  knowingly 
suffers  to  be  occupied,  any  room  or  cellar  contrary  to  this  Act,  shall  m 
liable  for  every  such  offence  to  a  penalty  not  exceeding  twenty  shillings 
for  every  day  during  which  the  same  continues  to  be  so  let  or  ooca- 
pied ;  and  every  room  or  cellar  in  which  any  person  passes  the  night 
shall  be  deemed  to  be  occupied  as  a  dwelling  within  the  meaning  of 
this  Act ;  and  every  district  surveyor  acting  under  the  Act  of  the 
session  holden  in  the  seventh  and  eighth  years  of  Her  Majesty, 
chapter  eighty-four,  or  under  any  Act  repeami^  or  amending  the 
same,  shall  without'  any  fee  or  reward  report  penodically,  and  other- 
wise,  as  the  said  Metropolitan  Board  may  order,  to  such  board  all  cases 
in  which  rooms  or  cellars  are  occupied  contrary  to  this  enactment  in 
the  district  of  such  surveyor,  and  also  to  the  respective  vestries  and 
district  boards  all  such  cases  occurring  within  such  parts  of  his  di!^trict 
as  may  be  within  their  respective  parishes  and  districts  (A) ;  but 
nothing  herein  contained  shall  be  construed  to  disable  other  persons 
from  enforcing  this  enactment,  and  taking  proceedings  for  penalties 
thereunder. 
Fdwer  to  104.  For  the  purpose  of  enforcing  the  enactment  lastly  hereinbefore 

district  contained,  it  shiil  be  lawful  for  any  such  district  surveyor,  or  for  any 
surveyors  to  other  person,  having  reasonable  grounds  for  believing  that  any  room 
groimd  "  ^''  ^^  cellar  is  occupied  contrary  to  such  enactment,  to  demand  admission 
rttoms  and  to  inspect  the  same  at  any  time  between  nine  o'clock  in  the  morning 
cellars.  and  six  o'clock  in  the  evening ;  and  if  admission  be  not  granted,  snj 
If  admission  justice  having  jurisdiction  in  the  place  where  such  room  or  cellar  is 
refused,  situate  may,  on  oath  before  him  of  belief  that  such  room  or  cellar  is 
issue  aiT*^  occupied  contrary  to  the  said  enactment,  by  order  under  his  hand 
order.  authorise  such  district  surveyor  or  other  person  to  enter  into  and 

inspect  such  room  or  cellar  between  the  hours  aforesaid. 

(A)  See  now  s.  62  of  25  A  26  Vict.  c.  102,  pott^  p.  591. 
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105.  In  case  the  owners  of  the  houses  (t)  forming  the  greater  part  Provisions 
of  any  new  street  (k)  laid  j  out   or   made,  or  hereafter  to  be  laid  ^^^  ^Zl"^ 
out  or  made,  whicn  is  not  pa?ed  to  the  satisfaction  of  the  vestij  ^^^  streets, 
or  district  hoard  of  the  parish  or  district  in  which  such  street  is 

aituate,  he  desirous  of  having  the  same  paved,  as  hereinafter  men- 
tioned, or  if  such  Testry  or  board  deem  it  necessary  or  expedient 
that  the  same  should  be  so  paved,  then  and  in  either  of  such 
cases  such  vestry  or  hoard  shall  well  and  sufficiently  pave  the  same, 
either  throughout  the  whole  breadth  of  the  carriageway  and  lootpaths 
thereof,  or  any  part  of  such  breadth,  and  from  time  to  time  keep  such 

Earemcnt  in  good  and  sufficient  repair  (/) ;  and  the  owners  (m)  of  the 
oases  (is)  forming  such  street  shall,  on  demand,  pay  to  such  restry  or 
board  the  amount  of  the  estimated  expenses  of  providing  and  laying 
such  pavement  (such  amount  to  be  determined  by  tbe  surveyor  for  the 
time  heing  of  the  vestrr  or  board)  (n) ;  and  in  case  such  estimated 
expenses  exceed  the  actusil  expenses  of  such  paving,  then  the  difference 
between  such  estimated  expenses  and  such  actual  expenses  shall  be  re- 
paid by  the  said  vestry  or  ooard  to  the  owners  of  houses  bj  whom  the 
said  sum  of  money  has  been  paid ;  and  in  case  the  said  estimated 
expenses  be  less  than  the  actual  expenses  of  such  paving,  then  the 
owners  of  the  said  houses  shall,  on  demand,  pay  to  the  said  vestry  or 
board  such  further  sum  of  money  as,  together  with  the  snm  already 
paid,  amounts  to  such  actual  expenses. 

106.  The  vestry  or  district  board  of  any  pari.^h  or  district  may,  if  Vestry  or 
they  think  fit,  by  notice  in  writing  put  up  in  any  part  of  any  street  in  board  may 
their  parish  or  district,  not  beinf  a  nighway,  declare  their  intention  of  ^^I  ^^\ 
repairing  the  same  under  thb  Act,  and  thereupon  the  same  shall  be  being  a*^" 
from  time  to  time  repaired  by  them  under  the  authority  of  this  Act :  highway. 

(0  A  NoDoonformiBt  chapel  is  a  "house"  within  this  section,  Caiger  r. 
JtUniHon  Vutry,  60  L.  J.  M.  C.  59 ;  44  L.  T.  605  ;  £9  W.  K.  538. 

8u  77  uf  25  &  S6  Vict.  c.  102,  pott,  p.  596,  makes  owners  of  land  b&unding  or 
iihuttwg  on  such  street  liable  to  contribute. 

(it)  Sees.  112  of  25  &  26  Vict.  c.  102.  as  to  meaning  of  "new  street."  jsojif,  p.  604. 

By  8.  150  of  tbe  Public  Health  Act,  1875,  the  parties  are  described  as  "  the 
owners  or  occupiers  of  the  premises  fronting,  adjoinivg  or  abutttng  on  private 
streets,"  and  the  decisions  under  that  provi»iun  may  be  referred  to  with 
roHpect  to  the  above  section  ;  see  jxmC,  p.  628,  and  the  cases  there  cited. 

Bee  also  Pmind  v.  Plumftead  Board  of  Work*^  L.  R  7  Q.  B.  183  ;  Vtary  of 
rdington  v.  Sarrett,  L.  R.  9  Q.  B.  278 :  43  L.  J.  M.  C.  85 ;  baddtlty  v.  GingiU,  1 
Ex.  S19 ;  School  Board  t.  hlingtOK  ¥alry,  L.  R.  1  Q.  B.  D.  65. 

(/^pSee  AU.Qtn.  v.  IVandtvorth  Dittrict  Board,  L.  R.  6  Ch.  Div.  5^9  ;  and  Reg. 
T.  Umckneji  JHttrid  Board,  L.  R.  8  Q.  B.  528,  as  to  subsequent  repairs. 

(m)  Where  the  owners  of  land  sold  for  building  formed  roads,  and  dedicated 
them  to  the  public,  they  were  held  not  to  be  the  "  owners  "  within  these 
Acts;  Plumrtead  hoard  of  Work*  v.  Briti$h  Land  Co.,  L.  R.  10  Q.  B.  208, 
distinguishiug  Found  t.  Plumttiad,  mora.  See  Holland  v.  Kensinaton 
Feitry,  L.  R.  2  C  P.  565  as  to  the  non-liability  of  the  owner  in  fee  of  land  let 
for  building.  See  the  cases  cited  under  s.  3  of  the  Building  Act,  1855,  ante^ 
p.  4d7,  and  under  s.  97,  antt,  p.  527. 

As  to  apportionment  of  exiMjnses.  see  Vettry  of  Cheltea  r.  Evam,  34  J.  P. 
404 ;  Ifewbitt  ▼.  Gretnwieh  Dittnet  Board,  L.  R.  10  Q.  B.  465. 

In  Mi/e  End  Vestry  y.  WhiUehaprl  Union,  L.  R.  1  Q.  B.  D.  680.  an  apportion- 
ment of  the  expenses  on  owners  of  houocH  on  one  side  only,  ana  in  If  hitd>urch 
V.  Fulhatn  Board,  L.  R.  1  Q.  B.  233,  amongst  the  owners  ot  sections  separately^ 
were  respectively  held  bad.  But  see  Wokffitld  Urltan  Authority  v.  Jdandtr, 
L.  R.  5  C.  P.  D.  248,  26  W.  R.  922,  which  is  directly  to  the  contrary.  See  also  the 
decisions  imder  s.  150  of  the  Public  tiei  Jth  Act,  1875,  post,  p.  623. 

As  to  a  church,  see  Anr/etl  v.  Paddington  Vestry,  L.  R.  3  Q.  B.  714. 

As  to  a  railway  company  being  liable  to  contribute  to  expenses  of  paving  a 
Dew  street,  see  Hipg,nt  v.  Haidmg,  L.  R.  8  Q.  B.  7.  See  London  d:  Brighton 
Mailieay  v.  CamberweU  Vestry,  L.  R.  4  Ex.  Div.  239. 

(ft)  See  s.  77  of  the  Act  of  U62,  poU^  p.  596. 
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ProTiddd  (p)  always,  that  no  street  shall  be  repaired  as  last  afore- 
said unless  such  notice  in  writinji^  be  also  giyen  to  all  persons  interested 
in  such  street,  or  if  within  one  month  after  notice  in  writing  has  been 
put  up  or  gi?en  as  last  aforesaid  any  person  interested  in  such  street, 
or  the  person  representing  or  entitlea  to  represent  any  person  inte- 
ested  as  aforesaid,  by  notice  in  writing  to  the  Vestry  or  Board  object 
thereto. 
Act  not  to         107.  Nothing  in  this  Act  shall  extend  or  be  construed  to  extend  to 
S'maJd       »^tliori2«  *be  taking  down  or  remoring  any  bar,  gate,  rail,  or  other 
any        ^^   fence  fixed  for  prerenting  any  thoroughfare  into  or  from  any  square, 
thorough-      street,  or  way,  without  the  consent  of  the  proprietor  of  the  estate  or 
fare  withont  property  upon  which  such  bar,  gate,  ruil,  or  other  fence,  square,  street, 
of  \S°p"^*  or  way  shall  be  situate. 

prietor  of  ^^^'  ^^  company  or  person  shall  break  up  or  open  the  paTement, 

Die  estate,     surface,  or  soil  of  any  street,  the  paring  whereof  is  imder  the  control 

Notice  to  be  &nd  management  of  the  yestry  or  district  board  of  an^  pariah  or 

given  by       district,  for  the  purpose  of  making  and  laying  down  any  main  of  pipes, 

companies     q^  f^j  mjy  other  purpose  whatsoeyer,  except  in  cases  of  emer^enry 

i^d district  lU'^^uig  from  defecto  in  pipes  or  other  works,  without  haying  preyioualy 

boards  when  ffiren  three  clear  days'  notice  in  writing  to  such  vestry  or  district 

navement,     board,  stating  in  such  notice  the  name  of  the  street  and  the  particular 

Qoired  to  be  P^  thereof  in  which  such  parement,  surface,  or  soil,  is  intended  to  be 

taicen  ap.      broken  up  or  opened,  the  day  on  which  the  work  is  proposed  to  be 

commenced,  ana  the  time  within  which  it  will  be  completed ;  and  in 

any  such  case  of  emergency  as  aforesaid  such  company  or  person  ahall, 

within  twelve  hours  after  they  or  he  begin  to  break  up  or  open  such 

pavement,  surface,  or  soil  us  aforesaid,  give  such  notice  as  aforesaid  to 

the  said  vestry  or  district  board;  and  no  such  pavement,   soil,  or 

surface  shall  be  broken  up  or  opened  for  the  purpose  of  laying  down 

any  new  main  of  pipes  for  the  conveysnce  of  water  during  any  part  of 

the  months  of  December,  January,  and  February,  without  the  consent 

of  the  said  vestry  or  district  board ;  and  no  gaslight  company  shall 

at  any  time  break  up  or  open  any  such  pavement,  surface,  or  soil  for 

the  purpose  of  laying  down  any  new  mains  of  pipes  without  the  consent 

in  writing  of  the  said  vestry  or  district  board;  and  every  company  or 

person  offending  against  this  enactment  shall  for  every  such  offence 

forfeit  a  sum  not  exceeding  five  pounds,  and  shall,  within  twenty-four 

hours  after  notice  in  writing  from  the  vestry  or  district  board,  caufe 

such  mains  of  pipes  to  be  taken  up  and  removed,  and  the  pavement, 

surface,  or  soil  to  be  reinstated  and  put  into  its  former  state  : 

Provided  always,  that  any  gaslight  company  may  break  up  or  open 

any  such  pavement,  surface,  or  soil  for  the  purpose  of  laying  down  and 

attaching  to  mains  and  pipes  already  existing  any  new  service  pipes, 

on  giying  to  the  said  vestry  or  district  board,  thr^  days  at  the  least 

before  so  doing,  notice  of  their  intention  to  break  up  or  open  such 

pavement,  surface,  or  soil  for  such  purpose. 

to^e  broken      ^^^'  ^^^^^^^  i*  i*  necessary,  from  any  cause  whatever,  for  any 

up,  except     company  or  person  to  break  up  or  open  the  pavement,  surface,  or  soU 

under  the      of  any  street,  such  street,  and  the  pavement,  surface,  and  soil  thereof, 

•uperinten-   gball  be  broken  up  and  opened  under  the  superintendence  of  the  vestry  or 

veabT  or       ^i^^c^  board  of  the  parish  or  district  in  which  the  same  is  situate, 

board.  and  in  such  manner,  and  as  regards  gas  companies  at  such  time;,  aa 

Streets  they  shall  direct ;  and  such  company  or  person  shall  with  all  convenient 

broken  up  to  speed  complete  the  work  on  account  of  which  the  same  is  broken  up  or 

be  reinstated  opened,  and  fill  in  the  ground  and  make  good  the  pavement  or  suiiace 

ip)  This  proviso  Is  repealed  by  s.  80  of  the  Act  t>f  1B62,  po**,  p.  597. 
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or  foil  80  broken  up  or  opened  (r),  and  carry  away  the  rubbish  occa-  without 
sioned  thereby,  and  shall  in  the  m(>antime  cause  the  place  where  s^uch  ^^^v- 
pavement  or  surface  or  soil  is  so  broken  up  or  opened  to  be  fenced  and 
guarded,  and  shall  sjt  up  and  maintain  upon  or  against  the  part  of  the 
pavement,  sirface,  or  soil  so  broken  up  or  opened  a  suflicient  light 
during  every  night  that  such  pavement  or  surface  or  soil  is  continued 
open  or  broken  up. 

111.  If  any  company  or  person  authorised  to  break  up  or  open  any  Penalty  on 
of  the  pavcmeut  <ir  surface  of  any  street,  for  the  pup  se  of  laying,  ^uf*^„*^^*^ 
altering,  or  repairing  any  gas,  water,  or  other  pipe,  or  other  lawful  pavements 
cause,  do  not  with  due  diligence  cause  the  ground  to  be  filled  in,  and  but  neglect 
tha  payement  to  be  reinstated,  and  the  surface  to  be  made  good,  in  a  *«  reinstate 
proper  and  substantial  manner,  or  do  not  in  the  meantime  fence  and  px^^'iJ^^ts^ 
guard  the  same,  and  affix  and  maintain  lights  during  the  night  near  to  during  the 
the  places  where  any  ground  is  open,  so  as  to  prevent  any  accident,  night-time 
every  such  company  or  other  person  so  offending  shall  for  every  such  ^  VJ®^^* 
offence  forfeit  a  sum  not  exceeding  five  pounds,  and  also  a  further  snm  ^^^^  '^^   ' 
not  exceeding  forty  shillings,  for  every  dny  during  which  such  offence 
continues;  and  no  such  pavement  shall  be  considered  to  have  been 
reinstated  in  a  proper  and  substantial  manner  by  aiy  such  company  or 
other  person  unless  the  same  have  been  rein  tated  viith  the  same  or 
limilar  materials  of  the  like  quality  and  thickness  and  cemented  and 
bound  together  in  the  same  or  in  an  equally  substantial  manner  as 
those  of  which  it  was  composed,  in  such  manner  sm  is  satisfactory  to 
the  vestry  or  board. 

114.  Provided  also,  that  whenever  the  permanent  surface  or  soil  Power  to 
of  any  street  is  broken  up  or  opened,  it  shall  be  lawful  for  the  vestry  ^^^^^ 
or  district  board  of  the  parish  or  district  in  which  the  same  is  situate,  board  to 
in  case  they  think  it  expedient  so  to  do,  to  fill  in  the  ground  and  to  reinstate 
make  good  the  pavement  or  surface  or  soil  so  broken  up  or  opened,  pavement,^ 
and  to  carry  away  the  rubbish  occasioned  thereby,  instead  of  permit  ing  the  expensea 
Buch  work  to  be  done  by  the  company  or  person  by  whom  such  surface  to  the  iiar- 
or  soil  is  broken  up  or*  opened ;  and  the  expen^-^es  of  filling  in  such  ties. 
ground  and  of  making  good  the  pavement  or  soil  so  broken  up  or 
opened  shall  be  repaid,  on  demand,  to  the  vestry  or  board  by  such 
company  or  person. 

119  (jr).  If  any  porch,  shed,  projecting  window,  step,  cellar  door  or  Owners,  &c. 
window,  or  steps  leading  into  any  cellar  or  otherwise,  lamp,  lamp-  f^/^°^^^^. 
post,  lamp-iron,  sign,  sign-post,  sign-iron,  showboard,  window  shutter,  jectio^s  into 
wall,  gate,  fence,  or  opening,  or  any  other  projection  or  obstruction  streets,  on 
placed  or  made  against  or  in  front  of  any  house  or  building  after  the  notice  from 
commencement  of  this  Act,  shall  be  an  annoyance  (0,  in  consequence  ^utrict"^ 
of  the  same  projecting  into  or  being  made  in  or  endajigering  or  render-  board. 
ing  less  commodious  the  passage  along  any  street  in  their  parish  or 
district,  it  shall  be  lawful  for  the  vestry  or  district  board  to  give  notice 
in  writing  to  the  owner  or  occupier  of  such  house  or  building  to  remove 
Bueh  projection  or  obstruction,  or  to  alter  the  same,  in  such  manner  as 
the  vestry  or  board  think  fit  (m),  and  such  owner  or  occupier  shall, 

(r)  See  Bvamt  v.  Wd>8ter,  L.  R.  4  Q.  B.  138 ;  36  L.  J.  Q.  B.  166  ;  and  Gray  v. 
PtUlen,  34  L.  J.  Q.  B.  265. 

See  s.  82  of  the  Act  of  1862,  as  to  reinstatement  of  pavement  broken  up  hy 
works  of  compimiea,  Ac. 

(c)  See  67  Geo.  S,  c.  29,  s.  72,  and  a.  26  of  the  Metropolitan  BuUdlng  Act, 
1865,  anUf  p.  505,  and  the  notes  thereto. 

(t)  All  tliese  coses  are  nuisances  (for  which  "  annoyance "  is  only  ano^cr 
woni)  at  Common  Law. 

(<t)  See  L«  Ntre  v.  Mile  Eiul  Old  Town  Yt  trjf,  17  L.  J.  Q.  B.  20S,  aatoa 
moveable  shed. 
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within  fourteen  days  after  the  service  of  such  notice  upon  him,  remove 
such  projection  or  ob^ruction,  or  alter  the  same  in  the  manner  directed 
by  the  yes  try  or  board :  and  if  the  owner  or  occupier  of  any  such 
bou^  or  building  neglect  or  refa:^e,  within  fourteen  dars  after  such 
notice,  to  remove  such  projection  or  obstruction,  or  to  after  the  same, 
in  the  manner  directed  by  the  vestry  or  board,  he  shall  forfeit  any 
sum  not  exceeding  five  pound-*,  and  a  further  sum  not  exceeding  forty 
shilling.-i  for  every  day  during  which  such  projection  or  obstruction 
continues  after  the  expiration  of  such  fourteen  days  frum  the  time 
when  he  may  be  convicted  of  any  offence  contrary  to  the  provisions 
hereof. 

120.  It  shall  be  lawful  for  every  vestry  and  district  board,  if  any 
projection  or  obstruction  which  has  been  placed  or  made  against  or 
in  front  of  any  house  or  building  in  any  such  street  before  tiie  com- 
mencement of  this  Act  shall  be  an  annoyance  as  aforesaid,  to  caose 
the  same  to  be  removed  or  alterei  as  they  think  fit :  Provided  always, 
that  the  vestry  or  board  shall  give  notice  in  writing  of  such  intended 
removal  or  alteration  to  the  owner  or  occupier  against  or  in  front  of 
whose  house  or  building  such  projection  or  obstruction  shall  be,  seven 
days  before  such  removal  or  alteration  shall  be  commenced,  and  shall 
make  reasonable  compdnsation  [jr)  to  every  person  who  shall  incur  any 
loss  or  damage  by  such  removal,  excepting  in  cases  where  the  ol>- 
struction  or  projection  may  now  be  removable  under  any  Act,  in  which 
case  no  compensation  shall  be  made. 

121.  Every  person  who  shall  bu.ld  or  begin  to  build,  or  to  take  down 
or  begin  to  take  down,  any  house,  building,  or  wall,  or  alter  or  repair, 
or  begin  to  alter  or  repair,  the  outward  part  of  any  house,  build- 
ing, or  wall,  shall,  in  all  ca  e^  in  which  the  footway  is  thereby 
obstructed  or  rendered  inconvenient,  cause  to  be  put  up  a  proper 
and  sufficient  hoard  or  fenc»,  with  a  convenient  platform  and  handrail, 
if  there  be  room  enough  for  the  same,  to  serve  as  a  footway  for 
passengers  outside  of  such  hoard  or  fence,  and  shall  continue  such 
noard  or  fence,  in  such  cases  as  aforesaid,  with  such  platform  and 
handrail,  standing  and  in  good  condition,  to  the  satisfaction  of  the 
vestry  or  district  board  of  the  parish  or  district  in  which  such  hoojc, 
building,  or  wall  is  situat'^,  during  such  tima  as  may  be  necessary  for 
the  public  safety  or  convenience,  and  shall,  in  all  cases  in  which  the 
same  is  necessary  to  prevent  accidents,  cause  such  hoard  or  fence  to 
be  well  lighted  during  the  night ;  and  every  such  person  who  fails  to 
put  up  such  hoard  or  fence  and  sui'h  platform,  wi:h  such  handrail  as 
aforesaid,  or  who  does  not,  whilst  the  said  hoard  or  fence  is  itanding, 
keep  the  same  well  lighted  during  fhe  night,  shall  for  every  audi 
offence  forfeit  a  sum  not  exceeding  five  pounds,  and  a  further  sum  not 
exceeding  forty  shillings,  for  every  day  during  the  continuance  of  such 
default. 

122.  It  shall  not  be  lawful  for  any  person  to  erect  or  set  up  in  any 
street  any  hoard  or  fence  or  scaffold  for  any  purpose  whatever,  or  any 
posts,  bar.4,  rails,  boards,  or  other  things  by  way  of  inclosure,  for  the 
purpose  of  making  mortar,  or  of  depositing  bncks,  lime,  rubbish,  or 
other  materials,  without  a  license  in  writing  first  had  and  obtained 
from  the  clerk  or  surveyor  of  the  vestry  or  district  board  of  the  parish 
or  district  in  which  such  street  is  situate ;  and  every  such  license  shall 
state  the  place  where  and  the  purpose  for  which  such  hoard  or  fence. 


(z)  As  to  the  mode  of  assessing  cora)>e'isation.  nee  ss.  225  and  226  f<M,  p.  5T9. 
See  s.  26,  of  the  Metroi)olitan  BuildiUg  Act  of  1S55,  ante,  p.  506. 
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scaffold  or  inclosure,  is  to  be  set  np  or  made,  and  the  size  thereof,  and 
the  time  for  which  it  is  to  be  permitted  to  continne  [y). 

123.  If  any  person  erect  or  set  up  in  any  street  any  hoard  or  If  hoard  be 
fence  or  scaffold  for  any  purpose  whateTcr,  or  any  posts,  bars,  rails,  ^terials'be 
boards,  or  other  things  by  way  of  inclosure,  for  the  purpose  of  making  deposited  in 
mortar,  or  of  depositing  bricks,  lime,  rubbish,  or  other  materials,  without  any  manner 
a  license  from  the  vestry  or  district  board,  or  do  any  such  Act  as  afore-  Ii*^^®'^'^!? 
said  in  any  other  manner  than  as  permitted  by  such  license,  or  continue  sa'tSfttction 
the  same  beyond  the  time  stated  in  such  license,  or  fail  to  keep  any  of  the  vestry 
hoard,  fence,  platform,  or  handrail  in  good  repair,  he  shall  for  every  ^r  district 
sach  offence  forfeit  a  sum  not  exceeding  five  pounds  (s),  and  a  further  ^n^^^^iae 
sum  not  exceeding  forty  shillings,  for  every  day  during  the  continuance  Tomuved. 
of  such  offence;  and  it  shall  be  lawful  for  the  vestry  or  board  to  cause 
snch  hoard,  fence,  scaffold,  or  inclosure  to  be  pulled  down,  and  the 
materials  thereof,  and  also  all  the  bricks,  mortar,  lime,  or  other  build- 
ing materials,  or  other  matters  or  things  contained  within  any  such 
inclosure,  to  be  removed,  and  deposited  in  such  place  as  the  vestry  or 
board  may  think  fit,  and  to  be  kept  until  the  charges  of  pulling  down 
and  removing  the  same  be  paid  to  the  vestry  or  board ;  and  in  case 
the  same  be  not  claimed  and  the  said  charges  paid  within  the  space 
of  eight  days  next  after  such  seizure  thereof,  it  snail  be  lawful  for  the 
vestry  or  board  to  order  the  same  to  be  sold,  and  by  and  out  of  the 
proceeds  of  such  sale  to  pay  such  charges,  rendering  any  surplus 
to    the   owner  or   other    person   by   law  entitled  thereto;  and  in 
case  the  proceeds  of  snch  sale  be  insufficient  to  cover  such  charges, 
and  the  charges  of  selling  and  disposing  of  such  materiids,  matters, 
and  things,  the   deficiency  shall   be  repaid  by  the  owner  of  such 
materials,  matters,  and  things  to  the  vestry  or  district  board,  on 
demand. 

124.  Every  person  laying  out  or  opening  any  new  street,  or  build-  ^*"5"*^i"^, 
ing  therein,  shall,  during  the  operations  necessary  for  forming  such  events  in' 
new  street,  or  for  building  therem,  take  all  such  precautions  for  guard-  laying  out 
ing  against  injury  to  the  passengers  along  such  street  as  may  be  ^^  streets, 
directed  by  the  vestry  or  district  board  of  the  parish  or  district  within 
which  sucn  operations  are  being  carried  on  ;  and  if  any  person  fail  to 
comply  with  the  directions  of  such  vestry  or  district  board,  within 
snch  time  as  may  be  limited  by  them,  such  vestry  or  district  board 
may  do  whatever  may  be  necessary  for  carrying  the  same  into  effect, 
ana  the  expenses  thereby  incurred  shall  be  repaid  to  such  vestry  or 
district  board  by  the  person  lading  out  or  opening  such  new  street, 
or  building  therein,  as  aforesaid,  and  shall  oe  recoverable  by  them 
from  such  person  in  manner  provided  by  this  Act. 

135.  The  sewers  mentioned  in  schedule  (D.)  to  this  Act,  being  the  ^^"/"n 
main  sewers  now  ve-ited  in  the  Commissioners  of  Sewers  of  the  City  J^Jediuuie 
of  London  and  in  the  Metropolitan  Commissioners  of  Sewers  respec-  Metropoli- 
tively,  with  the  walls,  defences,  banks,  outlets,  sluices,  flaps,  penstocks,  tan  Board  of 
g:Dllies,   grates,  works,   and  things   thereunto   belonging,   and  the  Works,  and 
materials  thereof,  with  all  rights  of  way  and  passage  n^  and  enjoyed  ^^^ board 
by  snch  commissioners  respectively  over  and  to  such  sewers,  works,  to  make 
and  thingii,  and  all  other  rights  concerning  or  incident  to  such  sewers,  intercepting 
works,  and  things,  shall  be  vested  in  the  Metropolitan  Botud  of  ■®^®"> 

(y)  See  Rig.  v.  Covtiniunonert  of  S^tcern  a/  City  of  London^  22  L.  T.  X.  S.  562, 
«a  to  wbftt  licence  may  be  required  :  and  Reg.  v.  Shortditch  Vettry,  20  J.  P. 
404,  aa  to  the  discretion  of  the  vestry. 

(«>  Sec  8.  227,  po#<,  p.  579. 
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WorLi,  and  suck  board  shall  make  such  Bewerg  and  works  ai  they 
may  think  neceseary  for  prerenting  all  or  vaj  part  of  the  nw^e 
vitliin  the  metropolis  from  flowing  or  passing  into  the  river  Tbana 
in  or  near  the  metropolis,  and  shall  canie  such  sewers  and  woxks  to  be 
completed  on  or  before  the  thirfy-first  daj  of  December,  one  thoKaad 
eight  hundred  and  sixty  {aj,  and  shall  also  make  all  such  other  sevos 
and  works,  and  such  diversions  or  alterations  of  an j  existing  sewen  cf 
works  Tested  in  them  under  this  Act,  as  they  may  from  time  to  time 
think  necessary  for  the  effectual  sewerage  and  drainage  of  the  medo- 
polis,  and  shaU  discontinue,  close  up,  or  destroy  lacn  sewers  for  ^ 
time  being  vested  in  them  under  this  Act  as  they  may  deem  ussecn- 
sary,  and  such  board  shall  from  time  to  time  repair  and  maintain  the 
sewers  so  vested  in  them,  or  such  of  them  as  may  not  be  disoontinoed, 
closed  up,  or  destroyed  as  aforesaid ;  and  for  the  purposes  aforesaid 
such  board  shidl  have  full  power  and  authority  to  cany  any  sadi 
sewers  or  works  through,  across,  or  under  any  turnpike  road,  or  any 
street  or  place  laid  out  as  or  intended  for  a  street,  as  well  b^ood  w 
within  the  limits  of  the  metropolis,  or  through  or  under  any  ceDar  or 
vault  under  the  carriageway  or  pavement  of  any  street,  and  iaio, 
through,  or  under  any  lands  whatsoever  within  or  beyond  the  laid 
limits,  makinff  compensation  for  any  damage  done  thereby  as  herds- 
after  provided,  and  all  sewers  and  works  from  time  to  time  made  by 
the  said  board  shall  vest  in  them ;  and  the  said  board  shall  cause  tl^ 
sewers  vested  in  them  to  be  constmcled,  covered,  and  kept  so  as  not 
to  be  a  nuisance  or  injurious  to  health,  and  to  be  properly  cleared, 
cleansed,  and  emptied,  and  for  the  purpose  of  clearing,  cleansing,  and 
emptying  the  same  they  may  construct  and  place,  either  above  or 
under  ground,  such  reservoirs,  sluices,  engines,  and  other  works  as 
may  be  necessary,  and  may  cause  the  sewage  and  refuse  from  sQch 
sewers  to  be  sola  or  disposed  of  as  they  may  see  fit,  but  so  as  not  to 
create  a  nuisance,  and  the  money  arismg  thereby  shall  be  applied 
towards  defraying  the  expenses  of  such  board  (6). 
Power  to  202.  The  Metropolitan  Board  of  Works  and  every  district  boazd 

Hetropoli-     and  vestry  respectively  may  from  time  to  time  make,  alter,  and  repeal 
Works*di8-'  ^y*^*^8  *^^  ^  ^'  ^"^y  °^  "*®  purposes  following ;  (that  is  to  say,)  for 
trict  boards  reflating  the  business  and  proceedings  at  their  meetings  and  of  com- 
and  vestries,  mittees  appointed  by  them,  the  appointment  and  removal  of  their 
to  make        officers  ana  servant?,  and  the  duties,  conduct,  and  remuneration  of 
?)y-iaw8.        g^^i^  officers  and  servants ;  and  the  said  Metropolitan  Board  may  also 
from  time  to  time  make,  alter,  and  repeal  by-laws  for  r^g;nlating  the 
plans,  level,  width,  surface  inclination,  and  the  material  of  the  pave- 
ment and  roadway  of  new  streets  and  roads  (e),  and  the  plans  and  lerel 
of  sites  for  builaing,  and  for  regulating  the  dimensions,  form,  and 
mode  of  construction,   and  the  keeping,  cleansing,  and  repdring, 

(a)  See  &  26  of  21  &  22  Vict  c.  104,  and  s.  S6'of  85  &  26  Vict.  c.  lOS. 

(b)  As  to  main  drainage  and  property  outside  area,  see  MttropolUan  Boord 
0/  \V0rk9y.  London  A  Korth-Watem  Hail.  O).,  L.  R.  14  Ch.  D.  521;  49  L.  J. 
Ch.  355  :  on  appeal,  L.  K.  17  Ch.  D.  246  ;  50  L.  J.  Ch.  409. 

See  notes  to  wooliych'a  Metropollsf  Local  Management  Acts  (2nd  edition)^ 
p.  78,  et  »eq. 

(c)  Refer  to  s.  98  of  25 1 26  Vict.  c.  102,  pat,  p.  601,  and  the  rules  of  the  Bo<ird, 
p.  002,  as  to  width  of  existing  roada  laid  out  for  build  lug  a<i  streets :  and  mc 
anttf  p.  275.  See  a  7  of  the  Metropolis  Management  and  Building)  Act  Amend* 
ment  Act,  1 878,  as  to  the  conetruction  of  houses  at  a  prescribed  distance 
from  centi'e  of  road.",  ante,  p.  643. 

See  8.  16  of  the  Moti-opulifi  Management  and  BuildLngs  Act  Amendment 
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of  the  pipes,  drains,  and  other  means  of  communicating  with  sewers, 

sad  the  traps  and  apparatus  connected  therewith ;  for  the  emptring, 

cleaiismg,  closing,  and  filling  up  of  cesspools  and  priries :  ana  for 

other  works  of  cuansing,  ana  of  remoTing  and  disposing  of  refuse,  and 

for  regolating  the  fonn  of  appeal  and  m<Me  of  proceeding  thereon;  and 

generallj  for  caixying  into  enect  the  purposes  of  this  Act ;  and  every  ^*'^  ^y 

moh  board  and  Test^  may  therehy  imnose  such  reasonahle  penalties  ^^ fj^chof 

aa  they  think  fit,  not  exceeding  forfy  shillings,  for  each  breach  of  such  by-laws. 

bj-biwi,  and  in  case  of  a  continuing  offence  (d)  a  further  penalty  not 

exoeedine  twenty  shillings  for  each  £ky  after  notice  of  the  offence  from 

the  boara  or  restry :  Provided  always,  that  under  every  such  bj-law  it  f^^^^  ^ 

shall  he  kwfttl  for  the  justices  before  whom  any  penalty  imposed  ^u,it^„i^- 

thereby  is  sought  to  be  recovered  to  order  the  whole  or  part  only  of  ^es. 

snch  penalty  to  be  paid,  or  to  remit  the  whole  penaltjr :  provided  also, 

thai  no  bj-law8  snail  be  repugnant  to  the  laws  of  ifngland  or  to 

tiie  provisions  of  this  Act ;  and  that  no  by-law  shall  be  of  any  force 

or  effect  unless  and  until  the  same  be  submitted  to  and  confirmed 

Bl  s   subsequent  meeting  of  the  board  or  vestrr:    provided  also, 

that  no  penalty  shall  be  impmed  by  any  such  oy-law  unless  the 

same  be  approved  by  one  of  Mer  Majesty's  principal  Secretaries  of 

203.  All  bT-laws  made  and  confirmed  as  aforesaid  in  pursnanoe  of  Publication 
ihis  Aet  shall  be  printed,  and  hung  up  in  the  principal  office  of  the  ^'  ^*ia^«- 
board  or  vestry,  and  be  open  to  pubhc  inspection  without  pavment, 

and  copies  thereof  shall  be  delivered  to  any  person  applying  for  the 

asBie,  on  payment  of  such  snm,  not  exceeding  twopence,  as  tne  board 

or  vtttry  shall  direct ;  and  such  by-laws,  when  so  published,  shall  be 

binding  upon  and  be  observed  by  all  parties,  and  shall  be  sufficient  to 

jnstify  all  parties  actins  under  the  same;  and  the  production  of  a  Kvidenoe  of 

printed  copy  of  such  by-lavrs,  anthenticated  by  the  smI  of  the  board  ^'-l*^"- 

or  vestry,  snail  be  evioence  of  the  ezistenoe,  and  of  the  due  making, 

eonfinnation,  and  publication  of  such  by-laws,  in  all  prosecutions 

mder  the  same,  witnout  adducing  proof  of  such  seal  or  of  the  fact  of 

soeh  confirmation  or  publication  of  such  by-laws. 

204.  No  building  (tf)  shaU  be  erected  in,  over,  or  under  any  sewer  (/)  Buildins* 
vested  in  the  Metropolitan  Board  of  Works,  or  in  any  vestiy  or  SSJi^oY,r 
distxict  board,  without  their  consent  first  obtained  in  writing ;  and  if  sewen  wit)i- 
any  building  be  erected  contrary  to  this  provision,  the  board  or  vestry  out  conflent. 
in  whom  such  sewer  is  vested  may  demolish  the  same,  and  the 
expenses  incurred  thereby  shall  be  paid  by  the  person  erecting  such 
building. 

211.  Any  person  who  deems  himself  aggrieved  by  any  order  of  any  Power  to  ap- 
vestry  or  disteict  board  in  relation  to  tiie  level  of  any  bmlding,  or  any  ^J^nd  ^ 


Act,  1878.  anU,  p.  547,  by  which  the  Metropolitan  Board  are  empowered  to 
make  by-uws  with  respect  to  foandationa  and  aitea  of  hooaea,  a&d  buildinga, 
*c  ;  and  see  the  kqr>laws  under  that  power,  ante,  p.  652. 

9(ie  Sw  86  of  the  Act  of  186*i,  poM,  p.  597,  aa  to  the  height  of  certain  build- 
inga ;  and  a.  88  of  the  same  Act,  aa  to  by-laws  with  respect  to  the  construo- 
tioD,  ^e.,  of  aeweri  for  the  direction  of  veatriea,  4c,  jkmC,  p.  007. 

Aa  to  what  may  be  required  by  by-lawa,  see  AndtrUm  v.  Birltnkiad  C»n- 
miieieiMrt,  S2  L.  J.  M.  C.  137 ;  Bater  v.  Mavor,  dtc,  tff  PcrUmouth,  L.  R.  8 
Bx.  Dlv.  4 ;  and  see  Hall  v.  Nixmi,  L.  R.  10  Q.  B.  153. 

(i/)  Compare  a.  168  of  the  Public  Health  Act,  1875,  pod,  p.  628. 

;<:  Sec  note  to  Sw  3  of  the  Metropolitan  Building  Act»  1855,  anU,  p.  406,  as  to 
the  word  "building;"  and  ace  8.  75  of  the  Act  186*2,  pott,  p.  595.| 

</)  Bee  M.  G8  A  00  of  the  Act  uf  1802,  )iott,  p.  bWi,  as  to  peualtiee  on  persona 
pUdDg  buJldingn  on,  and  interfering  xviit,  aewcrs. 
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acta  of  ves- 
tries and 
district 
boards  in 
relation  to 
rfmstruction 
c»f  works  ig). 


Where  two 
or  more  \rer- 
soiiM  are  to 
do  Hiiy  fti't 
or  pay  any 
sum  of  mo- 
ney, vestrj- 
or  liiHtrict 
board  may 
apportion 
the  same. 


Power  to 
vestries  and 
district 
boards  to 
spread  re- 
IKiyiiient  of 
exi>en»es 
over  a  i»eri'Ml 
not  exceed- 
ing twen^ 
years. 

Sorvi<!e  of 
notices,  etc., 
on  metropo- 
litan and 
distrij-t 
boanls  and 
\'OStrics. 

Service  of 
notices  on 
owners  and 
occupiers 
and  other 
persons. 


order  or  act  of  any  restry  or  district  board  in  relation  to  the  oonstnic- 
tion,  repair,  alteration,  stoppinj^  or  filling  np,  or  demolition  of  any 
building,  sewer,  drain,  walercloset,  priry,  ashpit,  or  cesspool,  stay, 
within  seren  days  after  notice  of  any  such  order  to  the  oocnpier  of  tfie 
premises  affected  thereby,  or  after  such  act,  appeal  to  the  Metropolitsn 
Board  of  AVorlu  against  the  same ;  and  all  snch  appeals  shall  stand 
referred  to  the  committee  appoiuted  by  f>uch  board  for  hearing  apfpeak 
as  herein  provided  ;  and  such  committee  shall  hear  and  determine  all 
such  appeals,  and  may  order  anv  costs  of  such  appeais  to  be  paid  to  or 
by  the  ye.^try  or  district  board  by  or  to  the  partyr  appealing,  and  may, 
where  they  see  fit,  award  any  compensation  (A)  in  respect  of  any  act 
done  by  any  such  yestry  or  district  board  in  relation  to  the  mattas 
aforesaid ;  provided  that  no  such  compensation  diidl  be  awarded  in 
respect  of  any  such  act  which  may  have  been  done  under  any  of  the 
provisions  of  this  Act  on  any  default  to  comply  with  any  snch  order  as 
aforesaid,  unless  the  appeal  be  lodged  within  seven  days  after  notice  of 
such  order  has  been  given  to  the  occupier  of  the  premises  to  which 
the  same  relates. 

215.  Where,  under  the  authority  of  this  Act,  two  or  more  penons 
are  or  may  be  ^ected  by  aiiy  vestry  or  district  board  to  do  or  join  in 
doing  any  act,  or  to  pay  or  join  in  pa^^  any  sum  of  money,  costs,  or 
expenses,  or  where  any  vestry  or  district  boani  are  authorized  or  think 
proper  to  permit  two  or  more  persons  to  join  together  in  doing  any 
act,  or  paying  any  sum  of  money,  costs,  or  expenses,  it  shall  be  lawfu 
for  the  vestry  or  district  board  to  apportion  the  matter  to  be  done, 
or  the  sum  of  money,  costs,  or  expenses  to  be  paid,  between  such 
persons,  in  such  manner  as  the  vestry  or  board  consider  just  and 
reasonable. 

216.  In  all  cases  where  any  vestry  or  district  board  is  authorized  to 
order  any  costs,  charges,  or  expenses  to  be  paid  by  private  parties,  it 
shall  be  lawful  for  such  vesti^  or  district  board  to  order  and  accept 
payment  of  such  costs,  charfi;es,  expenses,  together  with  interest  thereoa 
after  a  rate  not  exceeding  fave  pounds  for  the  hundred  by  the  year,  bv 
instalments,  within  such  period,  not  exceeding  twenty  years  in  eacfi 
case,  as  they  may  determme,  the  amount  thereof  to  be  recoverable  in 
the  same  manner  as  other  expenses  are  to  be  recovered  under 
this  Act. 

220.  Any  summons  or  notice,  or  any  writ  or  other  prooess  at  law  or 
in  equity,  or  any  other  matter  or  thin^  whatiioever,  required  to  be 
served  upon  the  Metropolitan  Board  of  works,  or  any  district  boarder 
vestry,  may,  unless  herein  otherwise  provided,  lawfully  be  served  by 
delivering  the  same  personally  to  the  clerk  of  such  respective  board  or 
vestry,  or  by  leaviog  the  same  at  the  principal  office  of  such  board  or 
vestry. 

221.  All  notices  bv  this  Act  required  to  be  given  to  the  owner  or 
occupier  of  any  land  or  premises,  or  other  person,  may  be  served 
personally  on  such  owner,  occupier,  or  person,  or  left  with  some 
inmate  of  his  place  of  nbode,  and  any  notice  required  to  be  given  to 


{g)  Sec  s.  75  of  tho  Act  of  18i32,  post,  p.  59*. 

8oe  TinlUr  v.  WamUtcorth  District,  Board,  27  L.  J.  Ch.  342,  2  De  G.  &  J.  361, 
as  to  the  jurisdiction  of  the  Chancery  Division. 

Seo  8.  29  of  '2:,  &,  2(3  ^'ict  c.  lO'i,  and  s.  18  of  the  Blotropolis  Mosagotneot  and 
Building  Acts  An)cndmeut  Act,  1H78,  as  to  appeals  under  the  second  part  ci 
that  Act,  anU.  p.  550. 

(  )  .Vee  88.  tHh  and  220,  pOiit  p.  67P. 
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uy  such  owner  or  occupier  may,  if  there  be  no  occupier,  be  afSxed  to 
torno  conspicuous  part  of  the  land  or  premises,  and  it  shall  not  be 
leccaoaiy  m  any  notice  to  any  owner  or  occupier  of  any  land  or 
iremises  to  name  such  owner  or  occupier :  Provided  always,  that  where 
here  is  no  occunier,  and  the  owner  of  any  such  land  or  premises,  and 
lis  place  of  abooe  or  that  of  his  agent  is  known  to  the  vestry  or  board 
lj  or  on  behalf  of  whom  such  notice  is  giyen,  or  any  of  their  officers, 
nch  notice  shall  be  served  on  such  owner  personally,  or  left  with  Eome 
Dnuite  of  his  place  of  abode,  or  transmitted  to  such  owner  through  the 
?ost  office,  adoreffied  to  him  at  his  place  of  abode  or  last  known  place 
>f  abode  in  the  United  Kingdom,  or  served  on  his  agent  as 
ioresaid. 

224.  If  any  party  have  committed  any  irregularity,  trespass,  or  Tender  of 
>iher  wroneful  proceeding  in  the  execution  of  this  Act,  or  any  act  amends  le- 
incorporated  therewith,  or  by  virtue  of  any  power  or  authority  given        action. 
^7  this  Act  or  such  other  act  as  aforesaid,  and  if  before  action  brought 
in  respect  thereof  such  party  make  tender  of  sufficient  amends  to  the 
larty  injured,  such  last-mentioned  party  shall  not  recover  in  any  such 
kction  (t). 

22o.  In  every  case  where  the  amount  of  any  damage,  costs,  or  Damagp,  ex- 
apenses  is  by  this  Act  directed  to  be  ascertained  or  recovered  in  a  peuses,  and 
nmunary  manner,  or  the  amount  of  any  damaee,  costs,  or  expenses  is  tion^o^V,) 
ij  this  Act  directed  to  be  paid,  and  the  method  of  ascertaining  the  i,e  ascer^ 
unonnt  or  enforcing  the  payment  thereof  is  not  provided  for,  such  taincd  and 
dnount  shaU,  in  case  of  dispute,  be  ascertained  and  determined  by  and  recovered. 
ihaU  be  recoTered  before  two  justices ;  and  the  amount  of  any  com- 
wnsation  {k)  to  be  made  under  this  Act  by  the  said  Metropolitan 
Board,  or  any  vestry  or  district  board,  shall,  unless  herein  otherwise 
proTided,  be  settled,  in  case  of  dispute,  by  and  shall  be  recovered 
before  two  justices,  imleas  the  amount  of  compensation  claimed  exceed 
ift;^  pounds,  in  which  case  the  amount  thereof  shdl  be  settled  by 
irbitntioa,  according  to  the  provisions  contained  in  the  Lands  Clauses 
[Consolidation  Act,  1845,  which  are  applicable  where  questions  of  dis- 
Mited  compensation  are   authorized  or  required  to   be   settled   by 
lrbitnition(0. 

226.'*'Wh6re  the  amount  of  any  compensation,  or  of  any  damage,  Method  of 
»6t8»  or  expenses,  is  to  be  determined  oy  or  to  be  recovered  before  poc<'e<Ji«g 
hro  justices,  it  shall  be  lawful  for  any  justice,  upon  the  application  of  Sces'in  ** 
niber  party,  to  summon  the  other  party  to  appear  before  two  justices.  Questions  of 
ift  a  tune  and  place  to  be  named  in  such  summons ;  and  upon  the  oamages, 
ippearance  of  such  parties,  or,  in  the  absence  of  either  of  them,  upon  ^^' 
frroof  of  due  senice  of  the  summons,  it  shall  be  lawfvl  for  such  two 
fttstices  to  hear  and  determine  the  matter,  and  for  that  puipose  to 
isamine  such  parties,  or  any  of  them,  and  their  ^vitnesscs,  on  onth, 
md  make  such  order,  as  well  as  to  costs  as  otherwise,  as  to  them  may 
Km  just. 

227.  Every  penalty  or  forfeiture  imposed  by  this  Act,  or  by  any  by-  Recovery  of 
^w  made  in  pursuance  thereof,  the  recovery  of  which  is  not  otherwise  peiialties. 
bovided  for,  may  be  recovered  by  summary  proceedings  before  any 


(t)  8eo  B.  106  of  the  Act  of  1862,  paH,  p.  602. 

I  ijt)  See  as.  60.  84,  and  120,  aa  to  vestries  and  district  boards ;  and  s.  135,  as 
ft  the  MotropoUtaD  Board. 
[See  Uoyd^  Law  of  CompenaatioD,  260. 
I  (0  Etee  as.  25  to  S7  of  8  Vict.  c.  IS. 
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11  ft  12  Viet,  jnstiee  in  manner  prorided  bjrthe  Act  of  the  seenon  holdeainthe 

^'  ^  eleventh  and  twelfth  years  of  Her  Majesty,  chapter  f crty-thiee,  **  to 

facilitate  the  performunoe  of  the  duties  of  justices  of  the  peace  oat  fA 

sessions  withm  England  and  Wales  with  respect  to  maammj  cod- 

TictiMis  and  orders'" (tn). 

228.  If,  throo^  any  act,  neglect,  or  defaidt  on  acemmt  whereof 
any  person  has  incurred  any  penalt}-  imposed  by  this  Act,  any  dsBSgs 
to  tne  proper^  of  the  saia  Metropoutan  Board,  or  any  Testry  cr 
district  ooard,  bas  been  committed  by  such  person,  be  ahnll  be  liatiele 
make  good  such  damage,  as  well  as  to  pay  such  penalty ;  and  tin 
amount  of  such  damage,  in  case  of  dispute,  snail  be  wtemuned  by  the 
justices  by  whom  the  party  incurring  such  penalty  is  conTirted,  wak  j 
the  payment  of  tiie  amount  of  such  damage  may  be  enforced  in  sH  ] 
respects  as  such  penalty. 


DuMgesio 
demsoe 
coed  in 
additkNito 
penalty. 


Act  may  be 
extended  by 
order  in 
conncil  to 
)MiTiihes 
Miioiixing 
themetro- 
poUsnot 
having  less 
than  750 
ratepayen. 


Power  to  extend  Act  to  amoixixg  Pahishss. 

249.  In  case  and  when  and  so  often  as  it  is  made  to  appoo*  to  Ho  i 

Majesty  in  Council,  upon  the  representation  of  the  Metropolitan  Bcaii 

of  works,  that  the  provisions  of  this  Act  should  be  extended  (m)  ti| 

any  parish  adjoining  the  metropolis,  and  in  which  there  ar«  not  ka 

than  seren  hundred  and  fifty  inhabitants  rated  to  the   relief  of  ftsj 

poor,  it  shall  be  lawful  for  Her  Majesty,  wi&  the  advice  of  her  Pnn 

Council,  to  order  that  the  proyisions  of  this  Act  shall  extend  to  sam 

parish,  from  and  after  a  day  to  be  mentioned  in  this  behalf  in  tir 

Order  in  Council,  and  that  such  parish  shall  join  with  any  parish  « 

parishes  or  district  in  such  order  named  in  the  election  from  time  t»| 

time  of  the  member  or  members  of  the  Metropolitan  Board  of  Wocksfcy 

this  Act  directed  to  be  elected  for  such  pariBh  or  parishes  or  ^trktd 

and  to  make  such  provif ion  as  to  the  mode  in  which  every  such  jso^ 

election  shall  take  place,  and  otherwise  in  relation  thereto,  as  to  Bei 

Majestr  in  Council  ma^  seem  necessary  and  proper;  and  ererr  »wk 

order  shall  be  published  in  the  Londw  GazeiU :  and  from  and  after  th« 

time  mentionea  in  such  order  for  the  exteosion  of  theprovisiona  of  Uia 

Act  to  any  parish  as  aforesaid,  the  provisions  of  this  Act  ^faall  extfsj 

to  and  be  in  force  therein,  in  like  manner,  bo  far  as  circumstances  w^ 

admit,  as  such  provisions  apply  to  any  parish  mentioned  in  sdtedoh 

(A.)  of  this  Act,  subject  nevertheless  to  the  provisions  in  soch  orfii 

contained  in  relation  to  the  election  by  such  parish  jointly  as  aforesaid 

of  a  member  or  members  of  ihe  said  Metropolitan  Board  :  IVovidii 

always,  that  notice  of  ever}*  such  representation,  and  of  the  time  whei 

it  ^hall  please  Her  Majesty  to  order  that  the  Fame  be  taken  into  con 

sideration  by  her  Privy  Council,  shall  be  published  in  the  Lomiu 

Gazette,  one  month  at  least  before  such  representation  is  eo  considered 


(m)  This  provision  is  by  s.  104  of  the  25  &  26  Vict,  c  102,  extended  to  the  i» 
covery  of  any  damagwi,  costs,  at  expenses,  the  recovery  whereof  is  not  other 
wise  provided  for. 

(n)  Bv  8.  42  of  25  A  26  Vict.  c.  102.  no  parish  can  be  annexed  without  tw< 
montlur  previous  notice  in  writing  by  tho  Metropolitan  Board  of  Works  to  tl>4 
churchwardens  and  Surveyors  of  Hi^^wajs  of  the  Parish. 


the  metro- 
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Interpebtatiox  of  Act  (o). 

2d0.  In  the  consimctlon  of  tius  Act  ''the  metropoliB '*  shall  be  intarpnto- 
eemed  to  include  the  City  of  London,  and  the  parishes  and  places  tion  of 
lAQfcioned  in  the  schedulei  (A.),  (B.),  and  (C.)  to  this  Act ;  "  the  Citjr  ^^  ' 
i  I^ndon  "  shall  be  deemed  to  include  all  parts  now  within  the  juris-  1^!^ 
ietioa  of  the  Commissioners  of  Sewers  for  the  City  of  London ;  and  u^^^  'q^^^ 
he  word  *'  parbh ''  shall  include  any  place  mentioned  in  schedule  (A.)  of  Londuii : ' 
9  thii  Act,  and  any  place  or  combination  of  places  mentioned  in  "Parish:" 
ehedale  (B.)  to  this  Act,  for  which  one  or  more  member  or  members 
•  or  are  to  be  elected  to  any  district  board ;  the  expression  "  the  over-  "  O  veneers 
eers  of  the  poor  "  shall  include  any  persons  anthorized  to  make  and  ^^  ^^f  „ 
oUeet  or  csnne  to  be  collected  the  rate  for  the  relief  of  the  poor  in  any  ^^^ ' 
mrUli ;  any  expression  referring  to  any  rate  or  ratei  raised  under  this  "  B&tes : " 
kct  by  the  Metropolitan  Boara  of  Avorks  or  any  vestry  or  district 
Miard  shall  mean  the  sums  and  rates  authorized  to  be  raised  by  the 
Aid  Metropolitan  Board  and  the  sums  authorized  to  be  raised  by  any 
reitryand  district  board  reipectively ;  the  word  " owner  "  {p)  shall,  "Owner:" 
tscept  for  the  purpose  of  the  provision  of  this  Act  requiring  notice  to 
be  Berved  on  owners  or  reputed  owners  of  land,  before  ap^ication  to 
me  of  Her  Majesty*s  principal  Secretaries  of  State  for  his  consent  to 
uereise  powers  of  taking  land,  or  any  right  or  easement  in  or  over 
tmd,  compnlsorily  {q),  mean  tibe  person  for  the  time  being  receimg 
Ihe  rackrent  of  tiie  lands  or  prenuses  in  connection  with  which  tbi 
mad  word  is  used,  whether  on  aia  own  account  or  as  agent  or  trustee 
lor  any  other  person,  or  who  would  so  receive  the  same  if  such  lands 
m  premises  were  let  at  a  rackrent ;  the  word  "  street'*  (r)  shall  apply  "Street :" 
to  and  include  any  highway  (except  the  carriage-way  of  any  turnpike 
md),  and  any  road,  bridge  (not  li^ng  a  county  bridge),  lane,  footway, 
bqoare,  court,  alley',  passage,  whether  a  thoroughfare  or  not,  and  a 
|art  of  any  such  highway,  road,  brid^,  lane,  footway,  square,  court, 
Idtey,  or  passage  {»);  the  word  "dram"  shall  mean  and  include  any  "Drsin;" 
dram  of  and  ased  for  the  drainage  of  one  building  only,  or  premises 
vithin  the  same  curtilage,  and  made  merely  for  the  purpose  of  com- 
ttanicating  with  a  cesspool  or  other  like  receptacle  for  drainage,  or 
ynth  a  sewer  into  which  the  drainage  of  two  or  more  buildii^  or 
bremises  occupied  by  different  persons  is  conveyed,  and  shall  also 
gMlode  any  drain  for  draining  any  group  or  block  of  houses  by  a  com- 
Iteied  operation  under  the  order  of  any  vestry  or  district  board  {i) ; 
wad  the  word  "  sewer"  shall  mean  and  include  sewers  and  drains  of  "Sewer :" 
[every  description,  except  drains  to  which  the  word  "  drain,*'  interpreted 
as  aioresaid,  appUes ;  and  the  word  *'  ashpit  '*  shall  include  **  dustbin.*'  "  Ashiiit." 
'    2ol.  This  Act  shall  commence  and  coma  into  operation,  save  as  Commenee- 
herGdn  otherwise  provided,  on  the  first  day  of  January,  one  thousand  went  of  Act. 
e^ht  hundred  and  fifty-six. 


(«)  See  interpretation  of  terms  in  s.  3  of  the  Metropolitan  Building  Act. 
1Sp5,  ojice,  p.  4i»7 ;  in  a.  112  of  the  Act  of  1862,  po^t,  pp.  dOi,  (M^  ;  and  in  fw  4  of 
the  Public  Health  Act,  1875,  potL  p.  (}07. 

( p  •  The  trustees  of  a  Nonoonformist  Chapel  were  held  to  be  **  owners  '* 
within  thid  section.    Cktiger  r.  Idiingutn  Vtttry,  50  L.  J.  M.  C.  &9 ;  44  !>.  T. 
eoj ;  29  W.  R.  538.    See  notes  and  eases  to  s.  3  of  the  Metropolitan  BulltUn«r 
'  Act,  1855.  antt^  p.  497,  as  tu  the  term  **  owner.'* 

(o)  See  s.  152. 

(r.  See  U  Heet  ▼.  MUe  End  Old  Town  Vettrp,  27  L.  J.  Q.  B   208,  and  s.  119, 
i  UHtt,  p.  573. 

I     («)  See  88.  105, 106,  anU,  p.  571. 
>    (0  See  8. 112  of  the  Act  of  1862,  patl,  p.  604,  as  to  the  word  "dnin.** 
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SCHEDULE  (A.) 
Part  I. 


Parishes  each  elect  in ff  Tico  Mmib^rs  of  the  Metropolitan  Board  of 

Works, 

Saint  Marylebone. 

Saint  Pancras. 

Lambeth. 

Saint  George  Hanover  Square. 

Islington,  Saint  Mary. 

Shoreditch,  Saint  Leonard. 


Pabt  II. 

Parishes  each  eJeetiug  One  Metnber  of  the  Metropolitan  Board  bj    \ 

Works, 

Paddineton. 

Saint  Matthew  Bethnal  Green. 

Saint  Marv  Newington,  Surrey. 

Camberwell. 

Saint  James  Westminster. 

Saint  James  and  Saint  John  Clerkenwell  to  be  considered  as  oic 

parish. 
Chelsea. 

Kensington,  Saint  Mary  Abbot. 
Saint  Luke  Middlesex. 
Saint  George  the  Martyr  South wark. 
Bermondsey. 

Saint  George  in  the  East. 
Saint  Martin  in  the  Fields. 
Hamlet  of  Mile  End  Old  Town. 
"Woolwich. 
Itotherhithe. 
Saint  John  Hampstead. 
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SCHEDULE  (B.) 
Parirres  united  into  Districts  for  the  Purposes  of  the  Act, 


Part  L 


DUtriets  each  elecHttg  one  Jfetnber  of  the  Metropolitan  Board  of 

Worl'8, 


Name  of  DiRtrict. 


Whitechaitel  District 


Westminster  District 


Greenwich  District 


Wandsworth  District    . 


nacknev  Dintrict  . 


Parishes. 


Number  of 
Members  to  \» 
I     elected  to 
!  District  IkNird. 


Saint  Mary  Whitediapel  . 
Cliristchurch  Spitalflelds . 
Saint  Botolph  without  Aldgate, 

tlie  county  of  Middlesex 
Holy  Trinity,  Minories     . 
Saint  Katherine,  Precinct  of    . 
Mile  End  New  Town,  Hamlet  of 
Liberty  of  Norton  Folgate 
Olcl  Artillery  Ground 
Tower,  District  of     .        .        . 

Total 


in 


Saint  Margaret . 

Saint  John  the  Evangelist 

Total 


Saint    Paul     Deptfurd,     including 

Hatcham 

Saint  Nicholas  Deptfonl  . 
Greenwich 

Total        .... 


Clapham 

Tooting  Graveney     .        .        .        . 

Streathara 

Saint   Mar>'   Battersca,    excluding 

Penge     

Wandsworth 

Putney,  including  Roehanipton 

TOTAI 


Hackney 

Saint  Mary  Stuke  Ni^wiuKton  . 

Total 


27 
12 

6 
1 
1 
6 
8 
1 
1 


58 


30 
27 


21 

6 

SO 


57 


IS 
3 
0 

12 


57 


0 

57 
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Part  I. — continue. 


Xame  of  District. 


OUes  District 


Holbom  District  . 


Btiftnd  District 


FuUuun  District   . 


Limehouse  District 


Poplar  District 


Saint  Savioui's  District 


P&rislies. 


Kiunber  of 
j  Members  tu  be 
I     elected  tu 
'District  Board. 


Saint  QUes  in  the  Fields  . 
Saint  Qeoige  Bloomsbury 


Total 


I  Saint  Andrew  Holbom  aboye  Bars 

I  Saiut  George  the  Martvr  . 

I  Saint  Sepulchre,  in  the  county  of  , 

Middlesex , 

Safbon  Hill,  Hatton  Garden,  Ely 

Rents,  and  Ely  Place    . 
The  Liberty  of  Glasshouse  Tard 

Total 


Saint  Anne  Soho 

Saint  Paul  Covent  Garden 

Saint  John  the  Baptist  Savoy,  or 

Precinct  of  the  Savoy  . 
Saint  Mary-le4tarand 
Saint  Clement  Danes 
Liberty  of  the  Rolls 

Total 


Saint  Peter  and  Saint  Paul  Hammer- 
smith      

Fulham 


Total 


S^nt  Anne  Limehouse 
Saint  John  Wapping 
Saint  Paul  Shadwell 
RatclifTe,  Hamlet  of . 

Total 


All  Saints  Poplar 

Saint  Mary  Stratford-le-Bow 

Saint  Leonard  Bromley    . 

Total 


Christchurch    .... 
Saint  Saviour,  including  the  Liboty 
of  the  Clink  .... 


Total 


27 

SI 


4S 


24 
9 


9 
1 


49 


18 
9 

1 

3 

15 

S 


49 


S4 

15 


39 


15 

6 
12 


SG 


S4 

9 

15 


48 


15 
24 

S9 
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Part  II. 

J>isfricis  uniied  for  electitig  One  Member  of  the  Metropolitan  Board 

of  Works, 


Name  of  District. 

Parishes. 

Number  of 
Memben  to  be 

elected  to 
District  Board. 

'  Plamstead  District 
1         tinited  with 

Charlton  next  Woolwich  . 

Pluniittead 

eitham 

Leg 

Kidbxwke'       .'                              \ 
Total        .... 

LewishaiQ,     including     Sydenham 

Chaiwlry 

Hamlet  of  Feuge      .... 

Total        .... 

9 

12 

0 

9 

1 

^Lewinham  District 

37 

24 
3 

27 

Pakt  III. 

ParlMk  and  PUtriet  united  for  electing  Om  Metnber  of  the  Metropolitan 

Board  of  Works, 


Name  of  District 

Parishes. 

Number  of 
Members  to  be 

elected  to 
District  Board. 

/The  Parish  of  Rother- 
hithc 

united  with 
^Saint  OUve  District  -| 

Saint  Ohive 

Saint  Thomas  Bonthwark 
Saint  John  Horsleydowu 

Total        .... 

12 

1 

15 

28 

SCHEDULE  (C.)  (a). 


The  Cloco  of  the  Colleg:iate  Church 

of  Saint  Peter. 
The  Charter  House. 
Inner  Temple. 
Middle  Temple. 


Lincoln's  Inn. 
Gray's  Inn. 
Staple  Inn. 
Funural's  Inn. 


{a)  Schedule  (D)  refers  to  the  main  sewers  of  the  metropolis. 

c  c3 
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AN    ACT    TO    AMEND    THE    METROPOLIS 
LOCAL    MANAGEMENT    ACTS. 

25  &  26  XICT.  C.  102. 

[7  Au^Mt,  1862. 


ABRAXGEMENT    OF  SECTIONS. 

SECT. 

44.  Owners  and  occnpiers  of  land  may  execute  drainage  works. 

47.  Private  parties  before  branching  sewers  to  apply  for  sanction. 

49.  Seven  days*  notice  required  before  sewers  can  l>e  branched. 

50.  As  to  abandonment  or  alteration  of  designs  for  sewers  prerioosly 

approved. 

52.  As  to  expense  of  constmcting  sewers  in  new  streets,  and  streets 

laid  out  since  Jan.  1, 1856. 

53.  Expense  of   constructing  sewers  where  previoosly  only  open 

sewen. 

54.  Land  may  be  charged  in  less  proportion  than  house  property. 
65.  Where  estimated  expenses  exceed  or  are  below  actual  cost. 

56.  >'estry,  ^'c.  may  de&ay  part  of  expense  out  of  sewer  rates. 

57.  Appeal  against  amount  or  apportionment  of  expenses. 

59.  Contribution  to  co&t  of  main  sewers  and  sewers  built  since  Jan.  1, 
1856,  or  hereafter  to  be  built 

61.  As  to  openings  into  sewers. 

62.  Underground  dwellings. 

68.  Extension  of  time  under  s.  76  of  the  Act  of  1855  for  tnalcitig  orders. 

64.  Where  parties  neglect  to  execute  works,  yestry  may  recover 

penalty  or  do  the  works. 

65.  Penalties  extended  to  persons  causing  offences. 
06.  Temporary  provision  for  draining  property. 

68.  Pemuty  for  placing  buildings  on  sewers. 

69.  Penalty  for  mterfering  with  sewers. 

73.  Act  for  paving  and  improving  parts  of  metropolis  to  extend  to 

metropolis  as  defined  by  tnis  Act. 

74.  Buildings  projecting  beyond  general  line  when  taken  down  to  be 

set  back. 

75.  Mode  of  proceeding  with  regard  to  buildings  beyond  line. 

76.  Conditions  as  to  buildings  bsyond  line. 

77.  Expenses  of  paTing  new  streets. 

78.  Vestry  may  nsg  footpaths  and  levy  costs. 

80.  Notice  of  mtention  to  repair  street  not  being  a  highway. 

81.  Wliere  owners  of  courts,  &c.,  omit  to  drain  and  pave^  vestries  may 
)  do  work  and  charge  expenses. 

88.  Metropolitan  Board  may  make  by-laws  for  guidance  of  vestries  in 

construction  of  sewers. 
85.  Height  of  buildines  in  certain  streets. 

87.  Affixing  names  of  streets.    Alteration  of  names  by  board,  and 

execution  of  orders  by  vestries,  &c. 

88.  Persons  not  givin^j  notice  required  by  Act  of  1 855  liable  to  penaKv 
96.  Vestry  may  require  payment  of  costs  from  owner  or  occupier; 

occupier  paying  may  deduct.    Saving  clause  as  to  agreements 
between  landlord  and  tenant. 
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SBCT. 

97.  Dddacfcioa  by  owaera  paying^  reat  where  amiunt  of  oxpen^ei  do- 

dacted  from  rent  paid  to  him. 
93.  Road)  laid  oat  a?  streets  to  be  forty  feet  wide  for  carria^^e,  and 

twenty  feet  for  foot  traffic. 
99.  Board  may  sanction  streets  of  le^s  width. 
102.  Recovery  of  penalties. 

106.  Notice  of  action,  &c. 

107.  Penalties  to  be  proceeded  for  within  six  mon  ths. 

110.  Con$tmction  of  Acts. 

111.  Short  titles. 

112.  Interpretation  of  terms. 


44.  It  shall  be  lawfnl  for  the  owners  or  occapiers  of  any  land  or  pre-  Ownen  ami 
misei  in  aay  parish,  district,  or  part  within  the  limits  of  tne  metropolis  occupiers  uf 
as  defined  by  the  firstly-reoited  Act,  with  the  consent  and  subject  to  ^"cuto  ^ 
the  regulations  and  conditions  hereinafter  mentioned,  to  construct  vorkaof 
sewers  at  their  own  expense  for  the  purpose  of  draining  such  land  or  droiiuige  nt 
premises ;  and  it  shall  be  lawful  for  any  restry  or  district  board  in  their  own 
whom  the  sewers  in  any  parish,  district,  or  part  are  vested,  if  they  shall  ^'P®'"*^* 
deam  it  ju^t  and  proper  so  to  do,  to  contribute  out  of  the  rates' under 
their  cantrol  appucable  to  the  execution  of  works  of  sewerage  to  the 
costs  of  any  sewers  constructed  for  the  purpose  aforesaid  {a), 

47.  Erery  person  other  than  a  vestry  or  district  board  intending  to  Privnte 
make  or  branch  a  sewer,  either  into  a  sewer  vested  in  the  MetropoTiton  V^^^^^  ^' 
Board  of  Works,  or  into  a  sewer  vested  in  any  yestry  or  district  board,  SJ^ge""™  ' 
shall  in  the  first  instance  lay  the  plan  and  section  tnereof  before,  and  into  main  ur 
apply  for  the  sanction  of,  the  vestry  or  dlstriet  board  of  the  parish,  district 
district,  or  part  in  which  such  last-mentioned  sewers  shall  be  situate ;  ^pf^f ^ 
and  no  sewer  shall  be  begun  to  be  made  by  such  person  until  the  sanction'^df 
sanction  in  writing  of  such  vestry  or  district  board  shall  have  been  vestries,  &-, 
obtained  (6). 

49.  All  persons  intending  to  make  or  branch  any  drain  into  a  sewer  Seven  days' 
vested  in  the  Metropoliteu  Board  of  Works  shall,  seven  clear  days  notice  nm.<4i 
before  commencing  any  works  for  that  purpose,  make  written  applica-  befm«draiiis 
tion  to  the  vestry  or  board  of  the  parish,  district,  or  part  in  whicn  such  can  be 
sewer  shall  be  situate,  accompanied  by  a  plan  showing  such  particulars  branched 

as  may  be  required  by  any  by-law  or  resolution  of  the  said  Metropolitan  ^^^  ™^^" 
Boara ;  and  no  such  work  shall  be  commenced  until  the  sanction  in  ^^*^"* 
writing  of  the  said  vestry  or  district  board  shall  have  been  given. 

50.  When  it  shall  be  desired  to  abandon  either  wholly  or  in  part,  or  ReguUtions 
to  extend,  contract,  or  alter,  any  design  for  a  sewer  previously  sub-  jj*  tr>  ^bau- 
mitted  to  and  approved  by  the  Metropoliteu  Board  of  Works,  notice  ^"tSSntUm 
in  writing  of  such  desire  snail  be  given  by  the  vestry  or  district  board  Ac,  of 

(a)  The  power  here  given  to  vetitries  and  district  boards  in  a  useful  one 
where  land  has  been  newly  let  for  building  operations. 

(6)  The  sections  45  and  4(5  require  the  submission  of  proper  plans  and 
particulars  before  the  construction  of  sewers  can  be  sancUoned.  By  these 
regulations  all  applications  from  private  parties  in  the  first  place  come 
before  the  local  Doard,  and  tiiey  then  communicate  with  the  Metropolitan 
Board ;  see  the  provisions  of  s.  69  of  18  ft  19  Vict.  c.  120,  anU,  p.  561. 

By  s.  51,  if  the  sewer  be  not  constructed  within  twelve  months,  a  frcf<h 
appucation  must  be  made. 
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draignM  for    ^7  whom  Buch  approyal  shall  hava  been  obtained  to  the  said  Metropo- 
M  wers  pre-    litan  Boazd,  accompanied  by  plans  and  sections  ahowinf  tne  nature  of 
^'""'^^^li      ^®  abandonment,  extension,  oontnustion,  or  alteration  desired;  and  no 
apiinjvea.     ^^^y^  abandonment,  extension,  contraction,  or  alteration  shall  be  made 
without  the  prerions  approral  in  writing  of  the  said  MeteopolitaB 
Board ;  and  no  person  other  than  a  restry  or  district  boara  shall 
abandon  wholly  or  in  part,  or  extend,  oontract,  or  alter  in  constmc- 
tion,  any  sewer  approved  or  sanctioned  by  the  Metropolitan  Board  of 
AVorks,  without  the  previous  sanction  in  writing  of  tne  Testrj  or  dis- 
trict board  in  whose  pariah  or  district  the  worn  were  intended  to  be 
executed,  to  be  appUed  for  and  giren  in  the  same  manner  as  hereia- 
before  directed  wiui  respect  to  new  sewers. 
Expense  of       52.  Where  any  sewer  shall,  after  the  passing  of  this  Aet»  be  oon- 
coDntructing  structed  by  any  restry  or  district  board  in  or  for  the  draimige  of  any 
iiew^streets   ^^^  street  {e)y  or  of  any  house  or  houses  erected  since  the  first  day  <n 
and  utreutH    Jojivoaj,  one  thousand  eight  hundred  and  fift^-six,  the  ex^nae  of  con- 
lAid  out        structing  such  sewer  and  the  works  appertainmg  hereto,  indoding  tfae 
Nincis  1st       cost  of  gullies,  side  entranoea,  lengths  of  sewer  at  the  intersection  of 
Jan.  ibM.     streets,  and  other  incidental  charges  and  expenses,  shall  be  bonne  and 
defrayed  by  the  owners  {d)  of  such  street  or  houses  and  of  the  land 
bounding  or  abutting  on  such  street  respectiTely,  and  Uie  said  expenses 
shall  be  apportioned  by  the  restry  or  district  board  in  such  proportions 
as  they  may  deem  just,  and  the  amount  chaxged  upon  or  payable  in 
respect  of  each  house  or  premises  shall  be  payable  before  tiie  works 
shall  be  commenced,  during  their  progress,  or  after  their  oona|pletion, 
as  the  Teatrr  or  district  bcrard  shall  in  each  case  determine^  eitha  in 
one  sum  or  oy  instalment,  within  such  period,  not  exceedu^^  twenty 
years,  as  the  yesti^  or  dis^ct  board  shall  direct ;  and  any  auch  sum 
or  instalments  shall  be  reoorerable  from  the  present  or  anj  future 
owner  of  the  said  house  or  premises  either  by  action  at  law  or  in  a 
summary  manner  before  a  justice  of  the  peace,  at  the  option  of  tiie 
vestry  or  board  {e), 
Exiiense  of       53.  Where  any  sewer  shall  be  constructed  by  any  yestry  or  district 
coustructing  board  in  a  street  (/)  in  which  preriously  to  such  construction  there 
wbere'tliere  ^^  ^^^^  ^^  sewer,  or  only  an  open  sewer,  but  where  sewexs  rates  have 
luui  before     ^^^'^  levied  previously  to  such  construction,  the  expense  of  conatmct- 
been  only      ing  such  sewer  and  tne  works  appertaining  thereto,  including  the  cost 
open  sewers,  of  fulUeB,  side  entrances,  lengths  of  sewer  at  the  intersection  of  streetS| 
and  other  incidental  chargea  and  expenses,  shall  be  borne  and  defrayed 
in  part  only  by  the  owners  of  the  houses  situate  in  and  of  the  land 
bounding  and  abutting  on  such  street  res^tively ;  and  the  amount  to 
be  borne  by  such  owners  shall  be  determmed  by  the  vestry  or  distriet 
board  in  each  particular  case,  and  the  residue  of  such  expenses  shall 
be  defrayed  by  tiie  vestry  or  district  board  out  of  the  sewers  rates 


(c)i 


See  s.  112  for  definition  of  **  new  street,**  po«t^  p.  604. 
Bee  8.   S5Q  of  18  A  19  Vict.   c.  120,  ante,  p.  581,  for  definitian   of 
"  bwner,"  and  s.  110,  omC,  p.  603,  hy  which  these  acts  are  to  be  oonstroed  se 
one  act.    See  s.  3  of  tne  Metropolitan  Building  Act,  1866,  and  notes  thanto 
lu  to  "owner."    See  also  s.  105  of  the  Act  of  1855,  ante,  p.  571. 

(c)  As  to  limitation  of  time  for  prooeedings,  see  Tottemkam  local  Board  r. 
Rowell^Jj.  R  1  fix.  Div.  614 ;  lb.  16  Cb.  Div.  878 ;  50  L.  J.  Ch.  99. 

(/}  The  word  "street"  does  not  apply  to  a  *'new  street "  within  a  62. 
Sawpw  V.  Paddin0<m  Futry,  40  L.  J.  II.  C.  8 ;  and  see  Sk^ld  v.  .^^ittaw 
IHUriet  Board,  L.  R.  1  Bx.  Div.  396 ;  and  FuOtam  Dittrid  Board  v.  ffMctwM, 
lb.  400. 

As  to  the  limit  of  time  for  apportionment,  see  Bradley  ▼.  Greenwich  Dittrict 
Board,  L.  R.  3  Q.  B.  D.  SS4. 
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lened  in  their  parUh  or  dLBtrict ;  and  the  amonnt  so  charged  by  the 
Testry  or  district  board  upon  or  in  respect  of  each  house  or  pre- 
mises shall  be  payable,  either  before  the  works  shall  be  commenced, 
during  their  progress,  or  after  their  completion,  as  the  restry  or  board 
shall  in  each  case  determine,  either  in  one  sum  or  by  instalments, 
within  such  period,  not  exceeding  twenty  years,  as  the  vestry  or  board 
shall  direct ;  and  any  such  sum  or  instalment  shall  be  recoTerable  from 
the  present  or  any  future  owner  of  such  house  or  premises  either  by 
Action  at  law  or  in  a  summary  manner  before  a  justice  of  the  peace,  at 
the  option  of  the  veitry  or  board :  Provided  that  no  street  or  property 
in  r^pect  of  which  sewers  rates  have  been  levied  for  five  years  prior 
to  the  first  day  of  January,  one  thousand  eight  hundred  and  fifty-six, 
shall  be  subject  to  be  charged  under  the  provision  contained  in  this 
section. 

54.  In  apportioning  the  cost  of  constructing^  sewers  under  the  pro-  Land  may  be 
visions  contained  in  the  two  last  preceding  sections  of  this  Act  relating  charged  m  a 
to  the  construction  of  sewers  whoUy  or  partly  at  the  cost  of  private  ^^^an*^ 
parties,  it  shall  be  lawful  for  any  vestry  or  district  board  to  charge  the  house  pru- 
owners  of  land  bounding  or  abutting  on  any  street  in  a  less  proportion  perty. 
than  the  owners  of  house  property,  should  they,  under  the  circumstances 

of  the  case,  deem  it  just  and  expedient  so  to  ao. 

55.  In  any  case  in  which  the  estimated  expenses  shall  exceed  the  Where  esti- 
actoel  cost  of  constructing  sewers  under  the  provisions  contained  in  the  luatod 
said  two  preceding  sections  of  this  Act  relating  to  the  construction  of  IxS^nT^ 
sewers  wholly  or  partiy  at  the  cost  of  private  parties,  then  the  differ-  actual  costs, 
enee  between  such  estimated  expenses  and  the  actual  cost  shall  be  difTerence  tr> 
repaid  by  the  vestry  or  board  to  the  owners  of  the  houses  or  premises  ^  fe^nided 
by  whom  the  amount  of  any  such  estimated  expenses  may  have  been  ^^'e^  \esn 
paid;  and  in  any  case  in  which  the  estimated  expenses  shall  be  less  tobeiiaidtr), 
than  the  actual  cost  of  constructing  any  sewer  or  sewers  under  the  pro-  vestry,  &c. 
visions  aforesaid,  then  the  owners  of  tnesaid  houses  or  premises  shall, 

on  demand,  pay  to  the  said  vestry  or  board  such  further  sum  of  money 
as,  together  with  any  sums  already  paid,  will  make  up  the  amount  of 
the  actual  cost;  and  the  vestry  or  district  board  shall  nave  all  the  same 
remedies  for  the  recovery  of  such  further  sum  as  are  herein-before 
givmi  for  recovering  any  expenses  apportioned  by  vestries  or  district 
boards  under  the  said  enactments. 

56.  It  shall  be  lawful  for  the  vestry  or  district  board,  should  they  Vestry  or 
deem  it  reasonable  and  just  so  to  do,  at  their  discretion  to  defray,  out  district 

of  the  sewers  rates  to  be  levied  in  their  parish  or  district,  any  portion  ^^J^^]!^ 
of  the  expenses  of  and  incident  to  the  construction  of  sewers  under  the  of  expense 
provisions  contained  in  the  said  two  sections  of  this  Act  relating  to  the  out  ofsewer 
eonstmction  of  sewers  wholly  or  partly  at  the  cost  of  private  pities.      ^^^^^ 


57.  Any  person  who  may  deem  himself  aggrieved  by  any  order  or  Appeal 
loltttion  of  any  vestrv  or  £strict  board  in  relation  to  the  expenses  of  ^*°>t 
constructing  works  unaer  the  said  two  sections  of  this  Act  relating  to  yeaSit^  &i*., 


the  construction  of  sewers  wholly  or  partly  at  the  cost  of  private  as  to  amount 
parties,  or  the  apportionment  of  such  expenses,  may  appeal  to  the  or  ap)M)f 
Metropolitan  Board  of  Works  against  such  order  or  resolution,  subject  ^^^^  "' 
in  all  respects  to  the  directions  and  provisiom  contained  in  the  two 
hundred  and  eleventh  section  of  the  firstly-recited  Act,  and  the  section 
of  thii  Act  relative  to  the  form  of  order  to  be  made  by  the  Committee 
of  Appeal  of  the  Metropolitan  Board  of  Works  against  orders  or  acts  of 
vestnes  or  district  boaros. 

59.  The  provisions  contained  in  the  eightieth  section  of  the  firstly-  Oontribu- 
redted  Act,  empowering  vestries  and  district  boards  to  order,  at  their  ^^  ^  ^^^ 
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of  main 
sewers  and 
Hewers 
biiilt  since 
1st  January, 
1860.  or 
hereafter  to 
be  built. 


Regulations 
respecting 
oiienings 
Into  sewers. 


diserotion,  under  the  cireumBiances  Cherein  mentioned,  sach  subb  as 
tiiey  shidl  deem  just  to  be  paid  and  oontribated  bj  the  ownen  of 
honms  towards  the  expense  of  the  constraction  of  sewers  into  ishhk 
drainB  from  ench  houses  shall  be  made  or  branched,  shall  be  extended, 
and  the  same  are  hereby  extended  and  made  applicable  to  tha  Metro- 
politan Board  of  Works  with  respect  to  houses  draining  into  main 
sewers  constructed  at  the  expense  of  any  povon  or  body  otiier  tliaa 
any  commissioners  of  sewers,  and  which  are  vested  in  the  Metrc^olxtan 
BcMEtfd ;  and  the  same  prorisions  are  hereby  extended  and  made  ap- 
plicable to  all  sewers  within  the  limits  of  the  metropolis  aa  defined  by 
the  firstly-recited  Act,  built  since  the  first  day  of  Januarr,  one  thoosaad 
eight  hundred  and  fifty-six,  or  which  may  hereafter  oe  built  at  the 
expense  of  any  person  or  body  other  than  the  Metropolitan  Board  of 
Works,  or  any  ▼estry,  district  board,  or  other  body  having  oontrd 
over  sewers  within  the  metropolis,  into  which  house  draina  may  be 
made  or  branched ;  and  the  said  metropolitan  board,  restry^  distriet 
board,  or  other  body,  as  the  case  may  be,  may  at  their  dtseretaoa 
accept  payment  of  contribution  from  tne  owners  of  houses  draining 
into  such  sewers  respectively,  either  in  one  sum  or  by  instalments 
within  any  period  not  exceeding  twenty  vears,  with  interest  after  a 
rate  not  exceeding  five  pounds  by  the  hundred  by  the  year,  as  tlie  mid 
board,  vestry,  or  other  body  shall  in  each  case  determine,  and  shall  on 
receipt  of  any  such  contribution  or  instalment  pay  over  the  same  to 
the  person  or  body  entitled  thereto ;  and  every  sum  pay&ble  to  the 
said  board,  vestry,  or  other  body  by  way  of  contnbution  to  the  eon- 
struction  of  sewers  shall  be  recoverable  from  the  present  or  any  future 
owner  of  the  said  premises  either  by  action  at  law  or  before  a  justiee 
of  the  peace  in  a  summary  manner,  at  the  option  of  the  board  or 
vestry:  Provided  that  nothing  herein  contained  shall  prejudioe  or 
affect  the  right  of  vestries  and  district  boards  to  demand  and  recover 
from  the  owners  of  houses  and  land  the  sums  charged  upon  them  by 
such  vestry  and  district  boards  respectively  under  the  provisions  con- 
tained in  wis  Act  (^). 

61.  The  seventy-seventh  section  of  the  firstly-recited  Act  is  hereby 
repealed ;  and  in  lieu  thereof  be  it  enacted,  That  no  person  shall  make 
or  branch  any  sewer  or  drain,  or  make  any  opening  into  any  sewer 
vested  in  the  Metropolitan  Board  of  Works,  or  m  any  vestry  or  district 
board,  without  the  previous  consent  in  writing  of  sucn  board  or  vestry : 
Provided  that  it  shall  be  lawful  for  any  person  (/Of  ^^^  '^^'^  conttnt, 
at  his  own  expense,  to  make  or  branch  any  anun  into  any  sewer 
vested  in  such  board  or  vestry,  or  authorised  to  be  made  by  them  or 
either  of  them  under  the  firstly-recited  Act  or  this  Act,  snch  drain 
being  of  such  size,  materials,  ana  other  conditions,  and  touched  into 
such  sewer  in  such  manner  and  form  of  communication  in  all  respects, 
as  the  board  or  vestry  shall  direct  or  appoint  (»} :  Provided  also,  that 

(g)  This  section  extends  the  provisions  of  s.  80  of  18  &  19  Vict  c.  120,  ante, 
p.  565,  and  authorises  contribution  to  the  cost  of  main  sewets  built  at  th« 
expense  of  private  parties,  and  of  all  sewers  built  since  the  Ist  January, 
1850,  or  hereafter  to  be  buUt  by  private  parties. 

(A)  The  words  "  any  person  "  In  this  section,  mean  any  person  entitled  to 
the  benefits  of  the  Act,  and  are  therefore  limited  to  owners  and  occupiers 
witiiin  the  metropolitan  area.  Jdetnpolilan  Board  of  Work$  v.  London  A 
Iforth  WuUm  RaU.  Co.,  L.  R.  14  Ch.  D.  521;  49  L.  J.  Ch.  355;  on  appeal, 
L.  R.  17  Ch.  D.  246 ;  50  L.  J.  Ch.  409.  See  this  case  generally  as  to  this 
section,  and  the  i)ower  of  the  Metropolitan  Board  of  Works  where  new  houses 
are  built  outside  the  metropolitan  area,  and  as  to  sewage  from  addi^onal 
houses.    See  s.  21  uf  the  Public  Health  Act,  pott,  p.  614. 

(i)  See  8.  70  of  18  &  19  Vict  c.  120,  mtt,  p.  564,  and  cases  there  dted. 
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where  any  contribation  to  the  cost  of  a  sewer  is  payable  in  respect  of 
drainage  into  the  same,  it  shall  not  be  lawful  for  any  person  to  make 
or  branch  any  drain  into  such  sewer  except  in  conformity  with  the 
directions  of  the  board  or  vestry  in  whom  the  same  shall  be  vested  with 
reapeet  to  payment  of  contribution  nnder  the  proyisions  contained  in 
the  firstly-recited  Act  and  this  Act  in  that  behalf  (j);  and  in  case 
any  person,  without  the  consent  of  the  said  Metropolitan  Board, 
district  board,  or  yestry  as  aforesaid,  make  or  branch,  or  cause  to  be 
made  or  branched,  any  sewer  or  drain,  or  make  any  opening  into  any 
of  the  sewers  vested  in  any  such  board  or  vestry,  or  authorised  to  bie 
made  by  them  as  aforesaid,  or  if  any  person  make  or  branch,  or  cause 
to  be  made  or  branched,  any  drain  of  a  different  construction,  size, 
material,  or  other  coDiUtions,  or  in  another  manner  or  form  of  com- 
munication than  shall  be  directed  or  appointed  by  such  board  or 
vestry,  every  person  so  offending  shall  for  every  such  offence  forfeit  a 
■um  not  exceeding  fifty  pounds ;  and  the  board  or  vestry  may  cut  off 
the  connection  between  such  drain  and  their  sewer,  or  if  they  shall  see 
fit  execute  the  necessary  works  for  making  the  said  dnun  conformable 
to  their  regulations  or  directions  at  the  expense  of  the  person  making 
such  drain  or  causing  the  same  to  be  made,  such  expenses  to  be  re- 
covered either  by  action  at  law  or  in  a  summary  manner  before  a 
justice  of  the  peace,  at  the  option  of  the  board  or  vestnr. 

62.  Every  oistrict  surveyor  required  to  report  by  the  one  hundred  Rei>orts  as 
and  third  section  of  the  firstly-recited  Act,  shall,  without  fee  or  reward,  to  uuder- 
report  to  the  Metropolitan  Board,  and  to  every  vestry  and  district  board  e^^^^ 

in  the  district  in  which  such  surveyor  may  act,  in  the  months  of  June  ^upie<l  as 
and  December  in  each  year,  and  at  all  other  times  when  he  shall  be  dwellings, 
required  so  to  do  by  any  such  board  or  vestry,  all  underground  rooms 
or  cellars  occupied  as  dwellings  within  the  meaning  of  the  first-recited 
Act  that  are  not  built  or  constructed  in  conformity  with  the  rules  con- 
tained in  the  said  section,  and  shall  in  such  report  set  forth  the  exact 
locality  in  which  such  underground  rooms  or  cellars  are  situate ;  and 
in  any  proceedings  taken  to  recover  the  penalty  under  the  said  one 
hnndrea  and  thira  section  of  the  said  Act,  such  evidence  as  may  give 
rise  to  a  probable  presumption  that  some  person  passes  the  night  in 
such  room  or  cellar  shall  oe  evidence,  until  the  contrary  be  made  to 
appear,  that  such  has  been  the  case. 

63.  Whereas  by  the  seventy-sL\th  section  of  the  firstly-recited  Act  it  Extensiun  uf 
is  provided  that  we  vestry  or  district  board  shall  make  their  order  in  ^^ine  ^nder 
relation  to  the  matters  therein  referred  to,  and  cause  the  same  to  be  ^^  19  vict. 
notified  to  the  person  from  whom  the  notice  mentioned  in  the  said  r.  120,  for 
section  was  received  within  seven  days  after  the  receipt  of  such  notice,  making 
and  it  is  expedient  that  the  time  for  making  such  order  should  be  ex-  ^""^^^^  ^ 
tended :  Be  it  therefore  enacted,  That  where  any  notice  shall  have  been  ^^^^ 
given  to  any  vestry  or  district  board  pursuant  to  the  said  section,  it  boards, 
shall  be  lawful  for  the  surveyor  of  such  vestry  or  board,  if  he  shall 

deem  it  necessary  and  proper  so  to  do,  within  three  days  after  the 
rec^pt  of  such  notice  by  the  vestry  or  district  board,  by  writing  under 
his  hand  directed  to  and  served  upon  the  person  giving  such  notice,  to 
require  that  the  building  or  works  referred  to  therem  shall  not  be 
proceeded  with  until  after  the  then  next  meeting  of  the  said  vestry  or 
district  board,  and  until  their  directions  in  reference  thereto  shall  have 
becm  notified  to  such  person,  provided  that  the  order  of  the  said  vestry 
or  district  board  shall  be  made  and  notified  to  the  said  person  at  ^e 
latest  within  fifteen  days  after  the  receipt  of  such  notice  oy  the  vestry 

896  s.  59,  tupra,  and  see  s.  80  of  18  &  19  Vict  c.  120,  ante,  p.  665. 
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or  dutricfc  board ;  and  in  case  any  person  shall  proceed  with  any  hiuld- 
ing  or  works  contrary  to  this  enactment  he  shall  forfeit  and  pay  to  the 
vestry  or  district  board  a  snm  not  exceeding  iire  pounds,  and  ako  a 
further  sum  of  forty  shillings  for  every  day  during  which  such  offence 
shall  continue,  to  be  recovered  by  action  at  law  or  in  a  summary 
manner  at  the  option  of  the  vejtry  or  board. 
Where  64.  Whereas  bvtheseventv-third,  seventy-fourth,  seventy-sixth,  eichty- 

^^^^t  to     ^^^  eighty-fifth,  and  eignty-sixth  sections  of  the  firstly-recited  Act 
c«rryout      certain  works,  matters,  and  tningd  are  required  to  be  constructed,  made, 
works  pur-    or  executed  on  the  requisition  of  vestries  and  district  boards  by  the 
suAnt  to        owners  or  occupiers  of  the  premises  therein  referred  to ;  and  in  case 
veeSr^'the    ^^^  ^^^^  owner  or  oceupier  refuse  or  neglect  to  commence,  proceed 
vcstiy'inay    ^^^>  ^  complete  the  same,  as  the  case  may  be,  the  vestry  or  district 
recover  pe*    board  are  authorized  to  perform  and  execute  such  works,  matters,  and 
iiaity  or  do    things,  and  recover  the  costs  incurred  thereby  in  manner  theireinjpro- 
tbe  works,     y^^^ .  3^  ^^  enacted,  that  in  case  of  any  such  neglect  or  de£anlt  by 
any  person  or  persons  to  comply  with  the  order  of  any  vestry  or  district 
boara  to  execute  any  works,  matters,  or  things  under  any  of  the  said 
provisions,  the  person  or  persons  so  offendine  shall  forfeit  and  pay  to 
the  vestry  or  district  board  a  sum  not  exce^Ung  five  pounds,  and  also 
a  further*  sum  not  exceeding  forty  shillings  for  every  day  during  which 
such  oifenoe  shall  continue,  to  be  recovered  by  action  at  law  or  before 
a  justice  of  the  peace  in  a  summary  manner,  at  the  option  of  the  ves^ 
or  district  board ;  and  the  vestry  or  district  board  may  at  their  dis- 
cretion either  execute  or  perform  any  such  works,  matters,  or  things, 
and  recover  the  costs  and  expenses  thereof  from  the  owner  of  the  pro- 
perty as  aforesaid,  or  proceed  for  and  recover  the  said  penalty  or 
penalties ;  but  no^ng  herein  contained  shall  render  any  person  or 
persons  liable  to  be  proceeded  against  for  the  penalty  as  well  as  for 
the  costs  and  expenses  of  the  work-*. 
Penalties  in       66.  The  penalties  declared  by  the  firstly-recited  Act  in  the  case  of 
^^  iQo^  ^^^^  persons  committing  the  offences  mentioned  therein  are  hereby  extended 
tended  to      and  made  applicable  to  all  persons  causing  the  commission  of  any 
i)ersons        snoh  offences,  or  by  whose  oraer  or  direction  any  such  offences  ihau 
causing        have  been  committed  (A). 

oflTenoes.  55^  Whereas  certain  property  within  the  limits  of  the  metropolis  is 

Temporary    go  situate  as  to  render  it  impracticable,  or  practicable  only  at  nndne 

}(!r^dndmtira  ®^P®>^^»  ^  connect  such  property  with  covered  sewers,  and  it  is 

of  property    expedient  that  some  temporary  provision  should  be  made  for  draining 

where  no      such  property  and  abatmg  the  nuisances  existing  thereon  or  cansra 

witi*^^  auo^'^  thereby :  Be  it  therefore  enacted,  that  in  any  case  in  which  any  house 

w^^im  soo     Q^  Q^^^^  building,  whether  erected  before  or  after  the  passing  of  this 

Act,  is  without  sufficient  drainage,  and  there  is  no  proper  sewer  within 

two  hundred  feet  of  any  part  of  such  house  or  building,  it  shall  be 

lawful  for  the  vestir  or  district  board  of  the  parish  or  district  in 

which  such  house  or  building  is  situate  by  notice  in  writing  to  require 

the  owner  of  such  house  or  building  to  construct  and  lay  £rom  anch 

house  or  building  a  covered  drain  to  lead  therefrom  into  a  covered 

water-tif  ht  cesspool  or  tank  or  other  suitable  receptacle,  not  b^ag 

under  a  nouse  or  within  such  distance  from  a  house  as  the  vestry  or 

board  shall  direct,  and  to  construct  such  cesspool,  tank,  or  receptacle ; 

and  tiie  several  provisions  in  the  firstly-recited  Act  with  respeet  to  the 

laying  of  house  drains  at  the  expense  of  the  owners  of  property,  and 

the  recovery  of  such  expenses  of  and  the  penalties  for  any  onussum  in 

(k)  Seo  8.  83  of  tho  Act  of  1855,  anie^  p.  566.    See  11  &  12  Viet,  c  43,  a.  5. 
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respect  to  the  perfomumce  of  any  such  works  puisiiant  to  the  orders 
of  Testries  or  district  boards  in  accordance  with  the  directions  of  the 
•aid  Acfe»  shall  be  extended  to  and  apply  to  the  m^ing  of  such  cess- 
pools, tanks,  receptacles,  and  drains,  and  the  orders  of  ▼estries  and 
oistriet  boaxda  in  relation  thereto  and  the  expenses  thereof  (/). 

68.  Every  person  who  shall  knowingly  erect  or  place  any  building,  Penalty  ou 
wall,  bridge,  fence,  obstruction,  annoyance,  or  encroachment  in,  u^n,  iHsnons 
over,  or  under  any  sewer  (w*)  under  the  jurisdiction  of  the  Metropolitan  {JJIji^ISim  or 
Board  of  Works,  or  of  any  vestry  or  district  board,  and  everv  person  encrooch- 
ohstrnctingy  filling  in,  or  curertinff  any  sewer  or  drain  under  tne  juris-  iiiente«  (»ii 
diction,  survey,  or  control  of  the  AletropolitAU  Board  or  of  any  vestry  »««'en. 

or  district  boanl,  without  the  previous  consent  in  writing  of  the  board 
or  vestry  in  whom  the  same  may  be  vested,  shall,  in  addition  to  any 
other  proceeding  to  which  he  may  be  liable  therefor,  forfeit  and  pay 
to  such  respective  board  or  vestry  a  sum  not  exceeding  twenty  pounds 
for  every  such  offence ;  and  the  board  or  vestry  ma^  demolish  and 
remove  any  such  building,  wall,  bridge,  fence,  obstruction,  annoyance, 
or  encroachment,  and  perform  any  works  necessary  for  restoring  or 
reinstating  the  sewer  or  other  work  or  thing  damaged ;  and  the  fwrty 
erecting  such  building,  wall,  bridge,  fence,  or  causing  such  obstruction, 
annoyance,  or  encroachment,  shim  also  pay  the  expense  of  removing 
and  abating  them  respectively,  and  of  re-opening,  restorinnf,  repairing, 
or  reinstating  any  sewer  or  drain  obstructed,  tilled  in,  closed  up,  or 
diverted ;  and  in  ease  of  a  continuing  offence  in  any  of  the  cases  afore- 
said the  offender  shall  be  liable  to  a  further  penalty,  not  exceeding 
five  pounds,  for  each  day  after  notice  thereof  from  the  Metropolitan 
Boara  of  Works,  or  from  the  vestry  or  district  board,  to  be  recovered 
by  action  at  law  or  before  any  justice  of  the  peace,  by  a  summary 
proceeding,  at  the  option  of  the  board  or  vest^' ;  Provided  always, 
that  nothing  herein  contained  shall  extend  to  prevent  or  impede  the 
maintenance,  repair,  or  renewal  of  any  buildmgs  or  works  under 
which  a  sewer  or  drain  has  been  constructed,  but  so,  nevertheless,  that 
such  buildings  or  works  shall  not  injure  or  obstruct  the  said  sewer  or 
drain  (u). 

69.  Any  person  who  shall  take  up,  remove,  demolish,  or  otherwise  Penalt}'  on 
in'.erfere  with  any  sewer  or  part  of  a  sewer  vested  in  the  Metropolitan  prKonH 
Board  of  Works,  or  in  any  vestry  or  district  board,  without  the  pre-  »n^«ring 

.    .     '  .  .^ '       *    ^     V   V       J  \  u       V  11  with  fti'Wcrs. 

vious  permissiou  in  writing  of  such  board  or  vestry,  or  who  shall 
wilfully  damage  any  sewer,  bank,  defence,  wall,  penstock,  grating, 
gully,  side  entrance,  tide  valve,  flap,  work,  or  thing  vested  in  the 
Metropolitan  Board  or  any  vestry  or  dlsteict  board,  or  do  any  act  by 
which  the  drainage  of  the  metropolis  or  any  part  thereof  may  be 
obstructed  or  injured,  shall  for  every  such  offence  forfeit  and  pay  to 
the  said  Metropolitan  Board  of  Works,  or  to  the  vestry  or  dismct 
board  aggrieved  by  any  such  act,  for  ev^  such  offence  (o)  a  sum  not 
exceeding  twenty  pounds,  and  shall  also  pay  to  such  board  or  vestry 

{J)  Thfa  tecti  m  xelates  to  hous<w,  whether  built  before  or  after  the  Act 
Section  75  of  18  &  19  Vict  o.  120,  ante,  p.  564,  by  which  no  house  is  to  be 
built  without  drains  constructed  to  the  satisfaction  of  the  vestry  or  board, 
ij»  limited  to  houses  built  after  the  passhig  of  that  Act 

(«)  See  s.  250  of  18  4^  19  Vict  c.  130,  for  definition  of  "  sewer,"  tmlU,  p.  581 ; 
and  sec  s.  804  of  that  Act,  ante,  p.  577.   Refer  to  notes  (e)  and  (/),  amU^  p.  502. 

<«)  As  to  the  general  law  of  sewers,  see  CaUis  on  Bowers,  171.  «( sag. 

As  to  the  right  of  the  Metoopolitan  Board  to  lateral  support  of  their  sewers, 
see  MetropoliUM  Board  v.  MetropoliUM  Rail,  Compy.,  L  K.  4  C.  P.  193 ;  3i 
L.  J.  C.  P.  172.    See  aftU,  Chap.  XXII.,  as  to  right  of  support  at  law. 

<o>  See  8.  102,  votty  P-  002. 
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all  the  expenses  of  repaizin^,  reetorinff,  reinrtating,'  or  amwHting;  anr 

sewer  or  other  work  or  thing  so  ts&en  np,  remoTed^  demolishdf, 

damaged,  or  interfered  with,  to  be  reooTered  by  action  at  law  or 

before  a  jastioe  of  the  peace  by  a  summary  proceeding,  at  the  option 

of  the  board  or  Testry. 

Ai'tas  to  73.  The  powers  of  improTing  and  regnlatiiu^  streets  and  for  the 

paving  and    suppression  of  nuisanoes  contained  in  the  Act  of  the  fifty-flerenth  year 

SfJte^irf"*     of  the  reign  of  HU  Majesty  King  George  the  Third,  chapter  twenty- 

Metropolifl    nine,  local  and  personal,  intitnlM  "An  Act  for  better  paving,  im- 

to  extend  to  proving,  and  regulating  the  Streets  of  the  Metropolis,  and  remoting 

^^tropoUs    and  preventing  Nuisances  and  Obstructions  therem,"  shcdl^  so  fur  as 

thb  Act       ^®  ^™^  ^  ^  force,  and  is  not  inoonsistent  with  the  proTuions  of  Ihe 

recited  Acts  and  this  Act,  extend  and  apply  to  the  metropolis  as  defined 

in  the  firstly-recited  Act  and  in  this  Act,  indoding  anv  unpared  sheets, 

and  notwithstanding  any  exceptions  therein  contained  (p). 

Buildings  74.  In  case  any  bailding,  situated  within  any  of  the  parishes, 

projecting     districts,  or  places  comprisea  in  the  schedules  of  the  firstlj-recited 

Wond         Act,  which  shall  in  any  part  thereof  project  beyond  the  eeneral  line  of 

whentaken   ^®  Btreet  in  which  the  same  may  be  situate,  or  beyond  the  front  of 

down  to  be    the  bailding,  wall,  or  railing  on  either  side  thereof,  shall  at  any  time 

set  back.       be  taken  down  to  an  extent  exceeding  one-half  of  such  building,  snch 

half  to  be  measured  in  cubic  feet,  or  shall  be  destroyed  by  fire  or  otiier 

casualty,  or  demolished,  pulled  down,  or  removed  from  any  other  cause 

to  the  extent  aforesaid,  it  shall  be  lawful  for  the  Metropolitan  Board 

of  Works  to  require  the  same  to  be  set  back  to  such  a  line  and  in  such 

a  manner  for  the  improvement  of  any  street  as  the  said  board  shall 

direct ;  provided  that  the  said  board  shall  make  compensation  to  the 

owner  of  such  building  for  any  damage  and  expenses  which  he  may 

sustain  and  incur  thereby :  Provided  also,  that  this  section  shall  not 

apply  to  anj  building  in  the  places  mentioned  in  schedule  (C.)  to  the 

**  Metropolis  Local  Management  Act "  which  does  not  abut  upon  any 

public  street  or  place. 

Mode  of  pro-     7^*  ^he  one  hundred  and  forty-third  section  of  the  first-recited  Act, 

c«eding  with  and  the  one  hundred  and  fortieth  section  of  the  Act  passed  in  the 

regard  to 

buildings 

of  street  (r).  ( P)  ^^^1^  ^^t  (57  Goo.  3.  c.  29),  The  General  Metropolis  Paving  Act  (usually 
'*  known  aa  Michael  Angelo  Taylor's  Act),  extended  to  all  streets  andpubUe 
places  which  were  at  me  time  of  its  paiwing  paved  or  might  be  thereafter 
paved  within  the  cities  of  London  and  Wosbmnster,  and  borouafa  of  South- 
wark.  and  any  other  parts  of  the  metropolis  which  wwe  induded  withhn  tbe 
weekly  bill  of  mortality,  and  to  all  streets  and  public  places  which  were  then 

Saved,  or  might  thereafter  be  paved  within  the  parishes  of  St  Fancras  and 
t  Marylebone,  except  only  certain  parts  particularly  excepted, 
(r)  Bee  the  nues  of  the  Metropolitan  Board  of  Works  as  to  general  lines  of 
buildings,  &c.t  under  note  to  s.  26  of  the  Metropolitan  Building  Act^  18^5, 
ant€f  p.  006. 

As,  under  this  section,  ttie  superintending  architect  to  the  Metropolitan 
Board  of  Works  has  to  decide  the  general  line  of  buildings  in  any  street,  i^oe, 
or  row  of  houses  in  which  any  building,  structure,  or  erection  is  built  beyKHid 
such  general  line  without  the  consent  in  writing  of  the  Metropolitan  Board  of 
Works,  in  case  the  distance  of  such  line  of  builoings  from  the  highway  does 
not  exceed  60  feet,  or  within  60  feet  of  the  highway,  when  the  distance  of  the 
lino  of  buildings  thereflrom  amounto  to  or  exceeds  60  feet,  notwithstanding 
.  there  being  gardens  or  vacant  spaces  between  the  line  of  buildings  and  the 
highway ;  the  following  niles  mode  by  the  Metropolitan  Board  of  Works  as 
to  proceedhiffs  are  to  be  observed : 

1.  Persons  intorested  in  the  buildings  objected  to  are  to  be  heard  by  the 
superintending  architect. 

2.  They  may  be  heard  on  any  Thursday  before  Twelve  o'clock  in  the  fore- 
noon, on  giving  two  days'  notice  at  the  least 

3.  A  plan  to  a  large  scale,  or  44  feet  to  the  indi,  will  be  required  to  show 
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seYenth  year  of  His  Majesty  King  George  the  Fourth,  chapter  one 
hundred  and  forty-two,  intituled  ^' An  Act  for  consolidating  the  Trusts 
of  the  seyeral  Tunipike  Roads  in  the  Neighhourhood  of  the  Metropolis 
North  of  the  River  Thames/'  are  herchy  repealed ;  and  in  lien  thereof  be 
it  enacted,  that  no  building  («),  structure,  or  erection  shall,  without  the 
consent  in  writing  of  the  Metropolitan  Board  of  Works,  be  erected 
beyond  the  general  line  of  builain^  in  any  street,  place,  or  row  of 
houses  in  which  the  same  is  situate  in  case  the  stance  of  such  line  of 
bmldings  from  the  highway  does  not  exceed  fifty  feet,  or  within  fifty 
feet  oi  the  highway  wnen  the  distance  of  the  line  of  buildings  there- 
from amounts  to  or  exceeds  fifty  feet,  notwithstanding  there  being 
gardens  or  vacant  spaces  between  the  line  of  buildings  and  the  high- 
way, such  general  line  of  buildings  to  be  decided  by  the  superintendmg 
arcmtect  to  the  Metropolitan  Board  of  Works  for  the  time  being  {t) ; 
and  in  case  any  building,  structure,  or  erection  be  erected,  or  be  begun 
to  be  erected  or  raised,  without  such  consent,  or  contrary  to  the  terms 
and  conditions  on  which  the  same  may  have  been  granted,  it  shall  be 
lawful  for  the  vestry  of  the  parish  or  the  Board  of  Works  for  the 
district  in  which  such  buldii^  or  erection  is  situate  to  cause  to  be 
made  complaint  thereof  before  a  justice  of  the  peace,  who  shall  there- 
upon^ issue  a  summons  (m)  requiring  the  owner  or  occupier  of  the 
premises,  or  the  builder  or  person  engaged  in  any  work  contrary  to 
this  enactment,  to  appear  at  a  time  and  place  to  be  stated  in  the 
■ummons  to  answer  such  complaint ;  and  if  at  the  time  and  place 
ap^inted  in  such  summons  the  said  complaint  shall  be  proved  to  the 
satisfaction  of  the  justice  before  whom  the  same  shall  be  heard,  such 
justice  shall  make  an  order  in  writing  on  such  owner  or  occupier, 
ouilder,  or  person,  directing  the  demohtion  (w)  of  any  such  building 
or  erection,  or  so  much  thereof  as  may  be  beyond  the  said  general  line 
so  fixed  as  aforesaid,  within  such  time  as  such  justice  shall  consider 
reasonable,  and  shall  also  make  an  order  for  the  payment  of  the  costs 
incurred  up  to  the  time  of  hearing ;  and  in  default  of  the  building  or 
erection  complained  of  being  demolished  within  the  time  limited  by 
the  said  order,  the  said  vestry  or  board  shall  forthwith  enter  the  pre- 
mises to  which  the  order  relates  and  demolish  the  building  or  erection 
complained  of,  and  do  whatever  may  be  necessary  to  execute  the  said 
order,  and  may  also  remove  the  materials  to  a  convenient  place,  and 

the  line  of  buUdinflra  and  projections  in  the  street,  place,  or  row  of  houses  in 
question.    See  s.  20  of  the  Building  Act,  1855,  antej  p.  505. 

See  ss.  4  &  7  of  the  Metropolis  and  Building  Acts  Amendment  Act,  1878, 
ante,  pp.  542,  543,  prohibiting  the  eroctiim  of  houses,  Ao.,  at  iess  than  the 
prescribed  distance  there  denned.  See  the  cases  cited  under  ss.  155,  156,  of 
the  Public  Health  Act,  1875.  poit,  p.  626. 

(«)  See  the  notes  to  s.  3  of  ue  Metropolitan  Building  Act,  1856,  anit,  p.  496, 
as  to  the  wwd  "building,"  and  Stevens  v.  GourUy,  there  cited. 

As  to  what  is  a  building,  structure,  or  erection,  within  this  section,  see 
Clark  V.  S(.  Paacroi  Yutry,  34  J.  P.  181 ;  St.  Gtonft*$  VtMtry  V.  Sparrow,  S3 
L.  J.  M.  C.  118. 

See  Kerr  r.  Corporaiion  tf  PreiUon,  L.  R.  6  Ch.  IMt.  463,  and  cases  cited 
under  ss.  155, 156  of  the  Public  Health  Act,  1875,  pott,  p.  626. 

As  to  land  formerly  covered  with  houses,  see  Lord  Auckland  v.  WetiminHer 
DUtriet  Board,  L.  R.  7  Ch.  Ap.  597. 

(()  Compare  St.  Oeoiyt^t  Vestry  v.  Sparrow,  supra,  and  Bauman  v.  St.  Panems 
I'tstiy,  L.  R.  2  Q.  B.  528 ;  36  L.  J.  H.  C.  127  :  15  W.  R.  904,  as  to  the  conclu- 
siveness of  the  architect's  decision  with  respect  to  the  general  line.  See  the 
latter  case  as  to  an  order  to  demolish  buildings. 

\u)  As  to  limitation  of  time  for  making  complaint,  see  Bennondsey  Vestry  ▼. 
/(oJbimt,  L.  R.  8  C.  P.  441 ;  compare,  however,  Itorant  v.  2Vijrfor,  L.  R.  1  Ex. 
Dlv.  188L 

(v)  See  Wandtworth  IHttriet  Board  v.  Hall,  L.  R.  4  C.  P.  85 ;  88  L.  J.  M. 
C.  69* 
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subsequentlj  sell  the  same,  as  they  think  fit ;  and  all  enwnses  incnred 
hj  the  said  vestry  or  hoard  in  carrying  oat  the  said  order  and  in 
disposal  of  the  said  materials  may  be  recoverod  by  the  said  vesfcrr  or 
board  from  the  owner  or  occnpier  of  the  said  premises  or  the  bniider 
or  person  engaged  in  the  work,  either  by  action  at  law  or  in  a  sammary 
manner  before  a  justice  of  the  peace,  at  the  option  of  the  said  Teatrr 
or  board,  in  manner  provided  by  the  two  hundred  and  twenty-sereBth 
section  of  the  firstly-recited  Act  as  to  the  recorery  of  penalties. 

76.  The  Metropolitan  Board  may,  in  giving  consent  for  any  erection 
beyond  the  regular  line  of  the  buildings  in  any  street,  annex  any  eon- 
dition  to  the  consent  given  by  the  b^urd,  and  in  case  snch  erection 
shall  not  be  made  in  accordance  with  the  consent  of  the  board,  or  be  in 
any  manner  altered  or  raised  without  their  consent,  the  board  may 
enter  and  demolish  or  alter  the  buildings  or  atrocture  or  any  part 
thereof,  and  recover  all  expenses,  or  may  impose  any  penalty  not 
exceeding  fort}'  shiUii^  to  be  summariij  recovered  for  every  dav 
during  which  any  builmng  or  structure  bemg  a  contravention  of  such 
condition  shall  exist  after  notice  from  the  said  board  or  any  officer  of 
the  board  to  remedy  the  complaint  (x). 

77.  Where  any  vestry  or  district  board  shall,  under  the  powers  given 
by  the  one  hundred  and  fifth  section  of  the  firstiy-recited  Act,  have 
paved  or  be  about  to  pave  any  new  street  (//),  the  owners  of  the  land  (.) 
bounding  or  abutting  on  such  street  shall  be  liable  to  contribute  to  the 
expenses  or  estimated  expenses  of  paving  the  same,  as  well  as  the 
owners  of  booses  therein,  pro\'ided  toat  it  shall  be  lawful  for  theveetry 
or  distiict  board  to  charge  the  owners  of  land  in  a  less  proportion  tlmn 
the  owner  J  of  house  property,  should  they  deem  it  just  and  expedient 
so  to  do  ;  and  any  such  costs  or  expenses,  mduding  the  cost  of  paving 
at  the  points  of  mtersection  of  streets,  and  all  other  incidental  costs 
and  charges,  shall  be  apportioned  by  the  vestry  or  board,  and  shall  be 
recoverable  either  before  the  work  bball  be  commenced,  or  during  its 
progress,  or  after  its  completion ;  and  it  shall  be  biwfiil  for  the  vestoy 
or  aistrict  board  at  their  discretion  to  accept  pament  of  the  amount 
apportioned  or  charged  in  respect  of  each  house  or  premises  by  instal- 
ments spread  over  a  period  not  exceeding  twenty  years,  and  any  snch 
amount  shall  be  recoverable  from  the  present  or  any  fnture  owner  of 
the  premises  either  by  action  at  law  or  in  a  snmmary  manner  before  a 
justice  of  the  peace,  at  the  option  of  the  vestry  or  board. 

78.  In  case  any  footway  laid  out  at  the  passing  of  the  firstiy-recited 
Act  shall  have  been  repaired  by  the  vestry  or  any  other  lM>dv,  but 
shall  not  have  been  flagged,  and  tiie  vestry  or  district  board  shall  have 
deemed  it  necessair  or  expedient  or  shall  deem  it  necessary  or  expedient 
that  the  same  shau  be  flagged,  and  such  vestry  or  board  shall  have 
flagged  or  shall  flag  the  same,  either  throughout  the  whole  breadth 
thereof  or  any  part  of  such  breadth,  it  shall  be  lawful  for  snch  vestry 
or  board  to  levy  the  costs  and  expenses  by  a  rate  or  rates  upon  the 
occupiers  (a)  of  the  houses  in  the  road,  street,  or  part  abutting  on  or 

(x)  Tho  words  in  the  preceding  section  are  "  building,  structore  or  orec- 
tlun,"  and  it  would  aoem  that  the  variation  in  this  section  has  been  made  in 
error.    8ee  Woohycb's  Metropolis  Local  Management  Acta. 

(y)  See  8.  112  for  the  definitions  of  "  pave/'  and  *'  new  street,"  poU^  pi  004. 

(«)  Soe  the  notes  and  cases  cited  under  a.  105  of  18  ft  19  Vict  c  120,  omU, 
p.  571 ;  which  section  only  includes  "  the  owners  of  houses." 

As  to  a  Nonconformist  Chapel,  and  premises  held  to  be  "land  '*  (as  distxn- 
gulshed  fh>m  house  invperty)  within  this  section,  see  Caiger  v.  JdinffUm 
Veittrg,  50  L.  J.  M.  C.  59:  44  L.  T.  005;  29  W.  B.  538. 

(a)  There  appears  to  be  no  particular  reason  for  levying  these  expenses  on 
the  "occupiers,"  and  not  on  uc  *'  owners,"  as  in  the  prooiBding  section. 
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next  to  the  footway  irbich  shall  have  been  so  flagged,  either  in  one  sum 
or  bj  equal  instalments  spread  over  a  period  not  exceeding  twenty 
Tears,  as  the  said  yestnr  or  board  muj  see  fit ;  and  the  said  vestry  or 
board  shall  thenceforth  keep  the  said  llagging  in  good  and  sufliaent 
repair. 

80.  The  proyiso  of  the  one  hundred  and  sixth  section  of  the  firstly-  Proviso  to 
recited  Act  is  hereby  repealed ;  and  in  lieu  thereof  be  it  enacted,  That  ^^^^  iSy-^ft 
no  street  not  being  an  highway  shall  be  repaired  as  in  the  faid  section  cfilo,     *^ 
mentioned,  unless  notice  be  girento  the  owners  (b)  and  rated  occupiers  repealed. 
of  the  houses  in  such  street  respectively ;  and  service  of  any  such  notice  xotice  of 
may  be  effected  by  leaving  the  same  at  the  several  houses  in  such  intention  to 
street,  or  where  any  of  the  said  houses  shall  be  unoccupied,  by  affixing  repsirstreet, 
the  same  upon  the  outer  door  or  some  conspicuous  part  of  such  j^lghwsj^  ^ 
houses ;  and  provided  further,  that  no  such  street  shall  1^  repaired  as 
in  the  said  section  mentioned  if  within  one  month  after  notice  has 
been  nven  as  aforesaid  written  notice  of  objection  to  such  repair, 
signed  by  at  least  two-thirds  of  the  owners  or  rated  occupiers  of 
honses  in  the  said  street,  shall  be  nven  to  the  vestry  or  district  Doard. 

81.  In  any  case  of  default  by  the  owner  of  any  court,  passage,  or  where 
public  place,  not  beiuj^  a  thoroughfare,  to  comply  with  the  reouisition  owners  of 
of  any  vestry  or  distnct  board  to  perform  works  of  paving  or  Graining  ^^^i!^^^'' 
of  the  nature  described  in  the  one  hundredth  section  of  the  firstly- 1[^|„  ^^^ 
reeited  Act,  it  shall  be  lawful  for  the  vestry  or  board,  should  they  see  pave,  vestry 
fit,  in  lieu  of  enforcing  the  penalty  therein  mentiouMl  to  execute  and  or  diMtrict 
perform  such  works,  and  recover  the  expenses  thereof  from  the  owner  ^^Jljjj^^ic 
either  by  action  at  law  or  in  a  summary  manner  before  a  justice,  at  works, 
the  option  of  the  vestry  or  board.  charging 

83.  The  Metropolitan  Board  of  Works  may,  in  oider  to  secure  the  expenM-s  to 
efficient  nuiintenance  of  the  main  and  general  sewerage  of  the  metro-  ^^^^^' 
polis,  from  time  to  time  make,  alter,  and  repeal  by-laws  for   the  ^^^^l^^!' 
guidance,  direction,  and  control  of  the  vestries  of  parishes  in  schedule  ^^  j^^ 


parts,  and  for  the  other  objects  enumerated  in  the  one  hundred  and  tjon  of 
ttiirty-eighth  section  of  the  firstly-recited  Act,  subject  in  all  respects  sewers. 
to  the  several  provisions  relating  to  by-laws  contained  in  the  two 
hundred  and  second  section  of  the  said  Act ;  but  this  provision  shall 
only  extend  to  the  City  of  London  and  the  liberties  thereof,  so  far  as 
regards  the  main  draiiuge  of  the  metropolis  (r). 

85.  No  building,  except  a  church  or  chapel,  shall  be  erected  on  the  Height  of 
side  of  any  new  street  of  a  less  width  than  fifty  feet,  which  shall  ^^i*^^*  ^" 
exceed  in  height  the  distance  from  the  external  wall  or  front  of  such  streets. 
building  to  the  opposite  side  of  such  street,  without  tiie  consent  in 
writing  of  the  Hetiropolitan  Board  of  Works ;  nor  shall  the  height  of 
any  building  so  erected  be  at  any  time  subsequenti^  increased  so  as  to 
exceed  such  distance  without  such  consent;  and  in  determining  the 
height  of  such  building  the  measurement  shall  be  taken  from  the  level 
of  ue  centre  of  the  street  immediately  opposite  the  building  up  to  the 
parapet  or  eaves  of  such  building ;  and  every  person  committing  any 
offence  under  this  enactment  shall  be  liable  to  a  penalty  of  five  pounds, 

<&)  Sec  8.  2J0  of  18  &  10  Vict  c.  120,  for  definition  of  word  "owner,"  ante, 
p.  Ml ;  see  also  the  caaes  cited  under  s.  3  of  tho  Metropolitan  Building  Act  o 
1855,  antt,  p.  497. 

(c)  Seo  8.  202  of  18  A  19  Vict.  c.  120,  ante,  p.  57(1,  wlileb  only  refers  to  tbc 
pipei^  drains,  and  other  means  of  communicating  with  acwers,  and  not  to 
the  c<mstmction  of  sewers. 
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and  in  case  of  a  contiiium^  offence  to  a  further  penal^  of  forty  Uiillis^ 
for  every  day  during  which  such  offence  shall  continue  after  notice 
from  the  said  Board,  to  be  recovered  by  summary  proceeding. 
Affixing  87.  The  one  hundred  and  forty-first  section  of  the  firstly-redted 

names  (>f  Act  is  hereby  repealed ;  and  in  lieu  thereof  be  it  enacted,  That  vestries 
v^rieM  and  ^  district  boards  shall  and  may,  within  the  limits  of  their  respective 
district  jurisdictions,  from  time  to  time  cause  to  be  painted  or  affixed  on  a 
boardii.  conspicuous  part  of  some  house  or  building  at  or  near  each  end,  coiner, 
entrance,  or  other  convenient  part  of  any  street  in  their  parish  or 
district,  the  name  of  such  street,  and  renew  such  name  whenever  it 
Alteration  of  may  be  obliterated  or  defaced ;  and  the  Metropolitan  Board  of  Worbi 
names  by  may  alter  the  name  of  any  street  to  any  other  name  which  to  such 
iftim'^rd  ^^^^'^  ^"^y  "®®™  ^^'  ^^^  biefore  any  name  is  given  to  any  street^  notice 
and  execu- '  ^^  ^®  intended  name  shall  be  given  to  the  said  Metropolitan  Board, 
tion  of  and  the  said  board  may,  by  notice  in  writing  given  to  the  person  by 

orders  by      whom  notice  of  such  intended  name  has  been  g^ven  to  them,  at  any 
dMrict  ""^  ^""^^  within  one  calendar  month  after  receipt  of  such  notice,  object  to 
boards.         such  intended  name ;  and  it  shall  not  be  lawful  to  set  up  any  name 
to  any  new  street  in  the  metropolis  until  the  expiraUoa    of  one 
calenaar  month  after  notice  thereof  has  been  given  as  aforesaid  to  tiie 
said  Metropolitan  Board,  or  to  set  up  any  name  obiected  to  as  afore- 
said ;  and  whenever  the  said  Metropohtan  Board  shall,  under  the  power 
hereinbefore  g^ven,  have  ordered  or  directed  an  alteration  in  the  name 
or  names  of  any  stireet.  or  of  any  place  or  row  of  houses,  or  in  any 
line  of  road,  they  shall  transmit  a  copy  of  tbeir  order  directing  sucn 
alteration  to  the  vestry  or  district  board  in  whose  parish  or   mstrict 
such  street,  place,  row  of  houses,  or  line  of  road  shall  be  situate  ;  and 
such  vestry  or  district  board  shall  thereupon  cause  to  be  painted  or 
affixed  on  a  conspicuous  part  of  some  house  or  building,  to  the  satis- 
faction of  the  said  Metropolitan  Board,  at  or  near  each  end,  comer, 
entrance,  or  other  convenient  part  of  the  said  street,  place,  row  of 
houses,  or  line  of  road  tbe  altered  name  or  names  specified  in  the 
order  of  the  Metropolitan  Board,  and  shall  perform  all  other  necessary 
acts  for  giving  effect  to  such  order ;  and  it  shall  be  lawful  for  the 
said  Metropolitan  Board  from  time  to  time  to  order  and  direct  that 
any  row  of  houses  or  buildings  in  any  street  or  in  an^r  line  of  road 
in  the  metropolis  shall,  for  the  purpose  of  distinguishing  the  same, 
be  marked  with  such  numbers  or  names  as  they  shall  deem  convenient 
and  proper  for  that  purpose,  and  which  they  shall  specify  in  their 
order  in  tbat  behalf ;  ana  whenever  the  said  Metropolitan  Board  have 
passed  any  such  order  as  last  aforesaid,  they  shall  transmit  a  copy 
thereof  to  the  vestry  or  district  board  in  whose  parish  or  district  the 
said  street,  place,  row  of  houses,  or  line  of  road  shall  be  situate,  and 
it  ahull  thereupon  become  the  duty  of  such  vestry  or  district  board  to 
perform  uU  necessary  acts  and  to  take  all  requisite  proceedings  for 
carrying  the  order  of  the  said  Metropolitan  Board  into  execution,  and 
for  that  purpose  they  shall  give  notice  to  the  owners  or  occupiers  of 
the  houses  and  builtungs  in  such  street,  place,  row  of  houses,  or  line 
of  road  to  mark  their  several  houses  and  buildings  with  such  numbers 
or  names  as  the  said  Metropolitan  Board  shall  by  their  ^aid  order 
have  ordered  or  dirocted,  and  to  renew  the  numbers  or  names  of  such 
houses  or  buildings  as  often  as  they  are  obliterated  or  defaced ;  and 
if  any  occupier  of  any  such  house  or  building  neglect  for  one  week 
after  notice  from  the  said  vestry  or  district  board  to  mark  such  house 
or  building  with  such  number  or  came  as  shall  be  mentioned  and 
required  in  the  said  notice,  or  to  renew  the  number  or  name  as  afore- 
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said«  be  shall  be  liable  to  a  penalty  not  exceeding  forty  shillings,  and 
the  said  Testry  or  district  board  may  cause  such  number  or  name  to  be 
so  marked  or  renewed  and  recover  the  expenses  thereof  from  the  owner 
of  saeh  house  or  building  by  a  summary  proceeding  before  a  justice  of 
the  peace ;  and  if  any  person  wilfully  destroy,  pull  down,  obliterate,  or 
deface  the  name  of  any  street  or  line  of  road  in  the  metropolis,  or  the 
name  or  number  of  any  house  or  building  therein,  or  paint,  affix,  or  set 
up  any  namo  or  number  to  any  house  or  building  con^ary  to  this 
enactment,  he  shall  for  every  such  offence  forfeit  a  sum  not  exceeding 
forty  shillings :  and  it  shall  be  lawful  for  the  said  vestry  or  district 
board  to  cause  such  name  or  number  so  painted,  affixed,  or  set  up 
contrary  to  the  directions  in  their  said  notice  to  be  obliterated  or 
deatroyed :  Provided  always,  that  the  powers  conferred  by  this  section 
upon  the  Metropolitan  Board  shall  extend  to  the  City  oi  London  and 
the  liberties  thereof;  and  all  matters  b}r  this  section  directed  and 
anthoiized  to  be  done  by  vestries  and  district  boards  shall  and  may  be 
done  within  the  City  of  London  and  the  liberties  thereof  by  the  com- 
miasioners  of  sewers  of  the  said  city  and  liberties  {d). 

(rf)  Se«  Jkiw  V.  Mdi'opolUan  Board  Cif  Worls,  81  L.  J.  C.  P.  223. 
The  following  are  the  niles  with  re8i)ect  to  applications  to  the  Superintend- 
ing Architect's  Department  ot  the  Metropolitan  Board  of  Works  in  connection 
with  the  above  section : — 

Peraons  building  continuous  blocks  of  houses  or  streets  would  facilitate 
their  own  operations  with  reference  to  lenses,  and  the  subaoquent 
nttmbering  required  hv  the  Metropolitan  Board  of  Works  under  the 
Statute  of  1862,  by  oboenring  the  practice  at  present  followed  in 
numbering  houses,  thus  :— 

1 .  Ht.  Paul's  Cathedral  is  recognised  as  a  central  point ;  and  tho  numbering 
of  hooaes  when  altered,  and  also  in  new  streets,  begins  at  the  end  or 
entrance,  of  the  street  nearest  to  that  building,  but  where  both  entrances  to 
a  street  are  about  equally  distant  from  that  building,  the  numboing  begins 
at  the  entrance  abutting  on  the  most  important  thoioughfare. 

2.  Taking,  therefore,  the  sides  of  the  streets  as  left  and  right  (assuming 
that  the  back  is  towards  St.  Paul's),  the  odd  numbers  will  be  assigned  to  the 
left  hand  aide,  and  the  even  numbers  to  the  right  hand  8i4e. 

8.  No  name  is  to  be  used  for  a  street  unless  with  the  approval  of  the  Board ; 
and  it  must  be  a  name  consisting,  if  possible,  of  one  word,  with  the  addition 
of  **  street"  or  "road,"  &c.,  not  already  in  use  in  the  Metropolis  in  street 
nosnendature.  Only  such  sheets  as  are  leading  thoroughfares  of  considerable 
IcQ^h  can  be  designated  as  roads. 

4.  Names  for  terraces,  or  places,  or  other  blocks  of  houses,  and  sections  of 
streets,  and  usually  known  as  subsidiary  names,  will  not  be  recognised ;  nf<r 
sach  names  as  are  already  in  use  for  provincial  towns  and  postal  places. 


NOTICE  TO  PRKYKNT  TBE  UNAUTHORISED  ADOI^IOM  OV  NAMES  FOB 

NEW  STREETS. 

After  enjoining  a  strict  observance  of  the  provisions  of  this  section  regard- 
In^  names  of  streets  on  all  builders,  owners  of  land,  and  surveyors,  or  persons 
vrEom  it  may  concem,  the  rules  proceed  as  follows : — 

2.  If  any  unauthorised  street  name  is  marked  on  a  plan  for  the  formation  of 
a  aewer,  any  action  for  the  approval  of  such  plan  mav  be  withheld  until  such 
name  has  been  approved  by  tne  Board ;  or,  if  found  objectionable,  until  an 
aprproved  name  has  boen  substituted  by  which  such  street  and  sewer  may  be 
properly  recorded  and  known. 

3.  The  person  making  such  application  will  be  held  liable  to  the  Board  f 
any  penalty  incurred  under  the  Statute. 


CEBTIFIEO  COPIES  OF  OBDEBJB. 

Any  person  interested  in  property  affected  by  any  order  of  the  Board  for 
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Penoni  88.  If  any  person  shall,  Kritbont  having  given  the  notioe  directed  by 

oniittfng  to    the  aerenty-eixth  section  of  the  firstly-redted  Ad,  be;^  to  lay  tfaie 
reqaired  ^  foundation  of  any  new  house  or  building  within  any  parub  mmtiMiirf 
action  76     iA  schedule  A.  of  the  said  Act,  or  any  district  in  acnednle  B.  of  the 
of  18  ft  19     said  Act,  or  to  make  any  drain  for  the  purpose  of  draining  either 
r^M*  ^to^^'  ^^'^^y  ^  indirectly  into  any  sewer  unaer  the  jurisdiction  of  the 
penait}'.        vestTY  or  board  of  such  -parish  or  district,  he  shaU  become  liable  to  a 
penalty  for  ereiy  such  onence  not  exceeding  fiye  pounds,  and  to  aeon- 
tjnuinff  penalty  of  foti^  shillings  for  each  and  erenr  day  during  which 
he  shul  omit  io  gire  the  notice  directed  by  the  said  Act  (#). 
Vestry  or  ^6*  The  two  hundred  and  seTonteenth,  two  hundred  and  dghteenth, 

diNtrict  and  two  hundred  and  nineteenth  sections  of  the  firstly-recitea  Act  are 
bfiaril  niaj  hereby  repealed ;  and  in  lieu  thereof  be  it  enacted,  that  it  ahaU  be 
ZToT''-  ^^  fo' "y  V||jt2  or  district  b<««j,  at  their  diMretioo,ta|r«,idt.tbe 
costa  or  payment  of  any  coats  or  exp^ises  which  the  owner  of  any  prenuses  may 
Qxpeniies  be  liable  to  pay  under  the  said  recited  Act  or  this  Act  eitlier  iram  the 
OT^occ  ^^  owner  or  from  any  person  who  then  or  at  any  time  thereafter  oeeupiei 
and  accuser  "^^  premiFes,  and  such  owner  or  occupier  shall  be  liable  to  pay  the 
iiaring  to  same,  and  the  same  shall  be  reoorered  m  manner  authorised  bj  the 
deduct  from  recited  Act  and  this  Act ;  and  the  owner  shall  allow  such  occupier  to 
^^^  deduct  the  sums  of  money  which  he  so  pars  out  of  the  rent  from  time 

to  time  becoming^  due  in  respect  of  the  said  premises  as  if  the  same  had 
been  actually  paid  to  such  owner  as  part  of  such  rent :  ProTided 
always,  that  no  such  occupier  shall  be  required  to  pay  any  further  sum 
than  the  amount  of  rent  for  the  time  bemg  due  from  him,  or  whidi, 
after  such  demand  of  such  costs  or  expenses  from  such  occupier,  md 
after  notice  not  to  pay  his  landlord  any  rent  (/}  without  first  aeductii^ 
the  amount  of  such  costs  or  expenses,  becomes  payable  by  such  occu- 
pier, unless  he  refuse,  on  application  bein^  made  to  him  for  ^at 
purpose  by  or  on  behalf  of  the  yestry  or  district  board,  truly  to  disdose 
the  amount  of  his  rent,  and  the  name  and  address  of  the  persoo  to 
whom  such  rent  is  payable,  but  the  burden  of  proof  that  the  sum 
demanded  from  Vkj  such  occupier  is  greater  tlian  tne  rent  due  by  him 
at  the  time  of  such  notice,  or  which  nas  since  accrued,  shaU  lie  upon 
Agreements    such  occupier  :  ProYided  sIfo,  that  nothing  herein  contained  thall  be 
laiHUnni     d  ^^^^  ^  affect  any  contract  made  or  to  be  made  between  any  owner 
tt'iiaitt  Mot     ^^^  occupier  of  any  house,  building,  or  other  property,  whereof  it  is 
til  ijc  or  may  be  agreed  that  the  occupier  shall  pay  and  discnarge  all  rates, 

art'ecUHl.  dues,  and  sums  of  money  payable  in  respect  of  such  house,  ouildin? ,  or 
other  property,  or  to  affect  any  contract  whatsoever  between  lanfiord 
and  tenant  (^). 

re-naming  streets  or  ro  numbering  bouses,  to  be  permitted,  ou  apidi* 
cation,  to  make  a  copy  of  the  order  and  a  tracing  of  the  plan  attached 
thereto;  or  a  certified  copy  of  such  order  and  puin  to  be  fiimiabed  to 
him,  on  his  paying  the  actual  cost  of  making  the  same. 
Copies  of  orders  and  plans  for  re-numbering  houses,  4bc.,  to  bo  made  in 
the  Superintending  Architect's  department,  and  to  be  certified  by  the 
clerk  of  the  Board. 
The  charire  for  each  copy,  order,  &c ,  to  be  an  avcrago  one  of  one  shilling 
and  sixpenco. 
(e)  See  a.  16  of  the  Metropolis  Management  and  Buildings  Act  Aracndmen 
Act,  1878.  anUf  p.  547,  empowering  the  Metropolitan  Board  of  Works  to  make 
regulations  as  to  the  sites  and  foundations  of  houses.    Bee  the  By-Laws, 
anU,  p.  558.    See  Poplar  JHririct  Board  of  Wotkt  v.  Kn^gkt^  28  L.  J.  M.  C.  37. 

(/)  The  money  must  have  been  actually  paid.    RyoM.  v.  Thouipfon,  L.  R. 
3  C.  P.  144.    See  BtiUMndsfjf  Vextritv.  Ram«p,  L.  B.  0  C.  P.  247. 

iff)  See  the  decisions  with  respect  to  Uiu  construction  of  covenants  to  discharge 
all  taxes,  rates,  Ac,  attf,  Chap.  XXI. ;  and  as  to  when  the  exiKsnscsf  ai«6c^»cd 
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97.  II  the  owner  or  landlord  of  any  premises  from  vfhoae  rent  any  Deduction 
amount  shall  he  deducted  in  respect  of  any  costs,  charges,  or  expenses  '^s  owneni 
payable  under  the  firstly-recited  Act  or  this  Act  shall  hold  the  pre-  rapngw"t 
mises  in  resriect   of  ^vhich  the  amount  of  such  cosi«,  charges,  or  amomit  of 
e\peiise8  shall  be  paid  at  a  rent  not  less  than  Ihe  rack-rent^  he  t-hnll  expensoH 
be  entitlid  to  deduct  the  whole  amount  paid  by  him  on  account  of  tleducted 
such  cost.«,  char<tes,  or  expenses  from  the  rent  payable  by  him  to  his  ^^  to  hiin 
superior  landlord;  and  if  he  hoId;s  at  a  rent  less  than  the  rack-rent,  he 

t-hall  be  entitled  to  deduct  from  the  rent  so  payable  by  him  a  sum 
beaiing  the  Fame  proportion 4o  the  amount  so  paid  bv  him  on  account 
of  sQch  costs,  charges,  or  expenses  as  his  rent  shall  lear  to  the  rack- 
rent  ;  and  if  the  owner  or  landlord  from  whose  rent  any  deduction  le 
made  under  tiie  provision  last  aforecaid  be  himself  liable  to  the  payment 
of  rent  for  the  premises  in  respect  of  which  the  deduction  shall  be 
made,  and  hold  such  premises  for  a  term  of  which  less  than  twenty- 
one  years  shall  be  unexpired,  but  not  otherwise,  he  may  deduct  from 
the  rent  so  payable  by  him  a  sum  bearing  the  came  proportion  to  the 
ram  deducted  from  the  rent  payable  to  him  as  the  rent  payable  hy  him 
shall  bear  to  the  rent  payable  to  him,  and  so  on  in  succ&sion  with 
respect  to  every  landlord  of  the  same  premises  hoth  receiving  and 
liable  to  pay  rent  in  respect  thereof,  and  nolding  the  same  for  a  term 
of  which  less  than  twenty-one  years  shall  he  unexpired  as  aforesaid : 
ProTided  alwaj's,  that  nothing  herein  contained  chall  be  construed  to 
entitle  any  person  to  deduct  from  the  rent  payable  hy  him  more  than 
the  whole  sum  deducted  from  the  rent  payable  to  him :  Provided 
also,  that  nothing  herein  contained  shall  he  taken  to  atfectany  contract 
made  or  to  be  msde  between  any  owner  or  occupier  of  any  house, 
building',  or  other  property  whereof  it  is  or  may  oe  agreed  that  the 
oecnpier  shall  pay  and  discharge  all  rates,  dues,  and  sums  of  money 
payable  in  respect  of  such  house,  building,  or  other  property,  or  to 
affect  any  contract  whatsoever  between  landlord  and  tenant. 

98.  No  existing  road  (/<)}  passage,  or  way  being  of  a  less  width  than  Roads,  &c., 
forty  feet  shall  be  hereaifter  formed  or  laid  out  for  building  as  a  street  ^ * jjL^*^ 
for  the  purposes  of  carriage  tratttc,  unless  such  road,  passage,  or  way  of  ftiii  width 
be  widened  to  the  full  width  of  forty  feet,  the  measurement  of  the  of  forty  feet 
width  of  such  street  to  be  taken  half  on  either  side  from  the  centre  or  l^,»^"^^f 
riown  of  the  roadway  to  the  external  wall  or  front  of  the  houses  or  ^^ty  fcct 
buildings  erected  or  intended  to  be  erected  on  each  side  thereof  (t) ;  f.tr  foot 
hut  where  forecourts  or  other  spaces  arc  intended  to  be  left  in  front  of  traffic. 

the  houses  or  buildings,  then  tbe  width  shall  be  measured  up  to  the 
fence  or  boundary  dividing  or  intended  to  divide  such  forecourts  or 
spaces  from  the  public  way,  or  for  the  ]»urposes  of  foot  tratiic  only, 
unless  such  road,  passage,  or  wuy  be  widened  to  the  full  width  of 
twenty  feet,  measured  as  aforesaid,  or  unless  such  streets  respectively 
hhail  oe  open  at  both  ends,  from  the  ground  upwards ;  and  any  road, 

lnipo«ed  for  paving  new  streets,  and  for  porty-wallB  or  structures,  d:c.,  are 
vrittain  siich  covenants. 

See  a  staniliur  provision  in  sect.  104  of  the  Public  Health  Act,  1875,  j>o«', 
p.  621. 

(A)  See  the  rules  of  the  Metropolitan  Botird  of  Works  as  to  the  formatlou 
of  new  streets,  under  tbe  next  seetion. 

{i)  Where  a  magistrate  found  that  the  defendant,  by  erecting  a  permanent 
fence  in  a  lane  28  feet  wide  near  his  plot,  did  begin  to  lay  out  and  form  the 
road  as  a  street  for  carriage  traffic  and  that  the  98t£i  sect,  only  required  a  widen- 
ing of  the  rood  to  20  feet  from  its  centre  to  the  defendant's  boundary  fence, 
jtnd  convicted  him,  the  conviction  was  sustained.  Taylor  v.  Muropolitan 
Board  of  Work^t  L.  R.  2  Q.  B.  213 ;  but  see  Metropolitan  Board  itf  }^ork9  v. 
rterer,  L.  R.  3  C.  P.  l>'i\.  See  Anderton  v.  Birkenhtad  ComvuitiOHert,  32  L.  J. 
H,  C.  187,  as  to  mode  of  measurement. 
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■     passa^,  or  way  hereafter  to  be  formed  or  laid  oat  for  either  of  the 

purpoeea  aforesaid  ahall  be  deemed  to  be  a  new  street,  and  beooiie 

subject  to  all  the  prorisions  of  the  recited  Acts  and  this  Act,  and  to 

the  provisions  and  penalties  of  and  under  any  by-laws  made  or  to  be 

made  in  pursuance  thereof  in  relation  to  sewerage,  drainage,  or  ptTing, 

and  to  width,  construction,  surface,  inclination,  and  other  requirements 

and  particulars  {j\ 

Metropo-  ^9.  I'roTided  that  it  shall  be  lawful  for  the  Metropolitan  Board  of 

litan  BMrd    AVorks  to  permit  the  formation  of  any  such  street  of  less  width  than 

fIlraii5™"of  ^^^u^^fow  proTided,  or  with  one  opening  only,  should  they  under 

Ktreets  of      ^°7  special  circumstances  deem  it  eqmtable  and  expedieut  &o  to  do  [k). 

Wan  widUi,        102.  Eyenr  penalty  or  forfeiture  imposed  by  this  Act,  and  made 

&t'.  recoTcrable  by  a  summary  proceeding,  may  be  recovered  before  any 

Penaltieti       justice  of  the  peace  in  manner  pronded  by  the  Act  of  the  seaskm 

luay  be         holden  in  the  eleventh  and  twelfth  years  of  Her  Majesty,  chapter 

recovered  in  fortv-three  m  J       ^»         r 

manner  pro-  ^^^VJ;**^  ^'^.,  ,    „,  ,       ^         •    ^  j 

via«d  by  106.  ISo  writ  or  process  shall  be  sued  out  against  or  served  upon, 

11  ft  12  Vkt  and  no  proceeding  shall  be  instituted  against  the  Metropolitan  Board 

(-.  43.  q{  AVorKs,  or  any  vestry  or  district  board,  or  their  clerk,  or  any  clerio, 

Notice  of      surveyor,  contractor,  officer,  or  person  whomsoever,  actino:  under  their 

aitiun,  ftc.    ^^  ^j^j  ^f  ^j^^  directions,  for  anything  done  or  intended  to  be  doae 

under  the  powers  of  such  board  or  vestry  under  the  said  Acts  or  thii 

Act,  until  the  expiration  of  one  calendar  month  next  after  notice  m 

writing  («^/)  shall  have  been  Eorved  upon  such  board  or  vestry,  or  where 

the  action  or  proceeding  shall  be  arainst  such  officer  or  other  person 

acting  under  their  or  any  of  their  mrectiona  shall  have  been  deavered 

to  him  or  left  at  his  office  or  place  of  abode,  stating  the  cause  of 

action  or  grounds  of  the  proceeding  or  demand,  and  the  name  and 

place  of  abode  of  the  intended  plaintiff  or  claimant  and  of  his  attoniej 

or  agent  in  the  cause  or  proceeding ;  and  upon  the  trial  of  any  action 

01  See  ante,  p.  275,  as  to  this  sect.,  and  alcio  as  to  s,  202  of  IS  &  19  Vict, 
c.  120,  tmU.  pL  676,  which  relates  to  new  streets  and  ruads  onlr.  Bee  sa.  &,  6, 
and  10  of  the  Metropolis  Ifanagement  and  BuUding  Acts  Amendment  Act, 
1S78,  ante,  pp.  542,  545. 

{k)  The  following  are  the  rules  of  the  Metropolitan  Board  of  Works  aa  to 
the  formation  of  now  streets: — 

Applicants  for  the  approval  of  the  width  of  streets  are  reauired  fo  furnish 
two  copies  *  of  the  application  and  plans  in  duplicate ;  the  plans  to  be  dxmwn 
to  a  scale  of  88  feet  to  the  inch,  or  5  foet  to  one  mile.  A  copy  is  forwarded 
to  the  vestrv  or  district  board  in  whoso  locality  the  proposed  new  street  is 
situate,  with  an  intimation  that  within  fourteen  days  thereafter  sugsrastioDs 
may  be  made  with  reference  to  such  application,  as  in  the  case  mlines  of 
frontage.  A  key  plan  of  the  locality  and  two  copies  of  longitudinal  aectiuos 
sbowioff  intended  levels  of  proposed  roads  are  also  required^ 

Nu  plan  submitted  for  the  formation  of  a  new  street  can  be  entertained 
unless  the  applicxmt  at  the  same  time  proposes  the  name  to  be  given  to  budi 
street,  not  elMwhere  in  use. 

The  name  of  each  street,  as  approved  by  the  board,  will  have  to  bo  affixed 
on  posts  at  both  ends  of  such  street  until  the  houses  are  built,  when  the  name 
must  be  affixed  according  to  law. 

(/)  See  the  Small  Penalties  Act,  1865,  28  &  29  Vict.  c.  32. 

(4»)  As  to  what  persons  are  entitled  to  notice,  see  PoHU*m  v.  Tkinl,  L.  B. 
2  C.  P.  449 ;  Stf  L.  J.  C.  P.  225  :  Doutt  v.  SlaUr,  88  L.  J.  Q.  B.  15P. 

In  Fruman  v.  Read,  32  L.  J.  Q.  B.  822,  11  W.  R.  802,  8  L.  T.  N.  &  468,  & 
notice  required  by  an  Act  was  given  on  the  25th  of  a  month,  and  it  was 
hel>1  that  on  action  could  be  commenoed  on  the  26th  of  the  next  menth 
without  reference  to  the  length  of  the  mouth  preceding.     See  anie,  p.  120. 


*  Two  further  co.  ius  of  approved  plans  are  requited ;  (me  of  which  Is  signed 
And  returned  to  the  applicant. 
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)  plaintiff  shall  not  be  permitted  to  go  into  evidence  of  any  caose  of 

um  except  wash  as  is  stated  in  the  notice  so  served  or  delivered,  and 

Ins  snch  notice  be  proved  the  jury  shall  find  for  the  defendant ;  and  Limitation. 

Bj  snch  action  and  proceediog  shall  be  brought  or  commenced 

dim  six  months  next  after  the  accrual  of  the  cause  of  action  or  ' 

lond  of  claim  or  demand  (ft),  and  not  afterwards,  and  every  snch 

km  shall  belaid  and  tried  in  the  county  or  place  where  the  cause  of  Ytnw. 

ion  accrued,  and  not  elsewhere  (o) ;  and  the  defendant  shall  in  any  General 

h  action  be  at  liber^  to  plead  the  general  issue  (p),  and  give  the  issue. 

i  recited  Aets  and  this  Act  and  all  special  matter  in  evidence  there- 

ler;  and  it  shall  be  lawful  for  the  board  or  vfstry,  or  any  person  to 

om  snchnotfoe  is  given  as  aforesaid,  to  tender  amends  to  tne  plain-  Tender  of 

,  his  attorney  or  agent,  at  any  time  within  one  calendar  month  after  amends. 

nee  of  such  notice,  and  in  case  the  same  be  not  accepted  to  plead 

h.  tender  in  bar,  and  (by  leave  of  the  court)  with  the  general  issue 

other  plea  or  pleas ;  and  if  upon  issue  joined  upon  any  plea  pleaded 

the  whole  action  the  jury  find  generally  for  the  defendant,  or  if  Ihe 

intifi  be  nonsuited  or  discontinue,  or  if  judgment  be  given  for  the 

andant,  then  the  defendant  shall  be  entitled  to  full  cobts  of  suit,  and 

re  judgment  accordingly;  and  in  case  amends  have  not  been  tendered 

ilbreraid,  or  in  care  the  amends  tendered  be  insufficient,  it  shall  be 

ial  for  the  defendant,  by  leave  of  the  Court,  at  any  time  before 

il,  to  pay  into  Court  under  plea  such  sum  of  money  as  he  may   ' 

tk  proper,  and  (by  the  like  leave)  to  plead  the  general  issue  or 

er  ]Mea  or  pleas,  any  rule  of  Court  or  practice  to  the  contrary  not- 

bstonding. 

107.  The  two  hundred  aud  thirty-third  faction  of  the  firstly-recited  ^"*^*^'^*  **), 

i  is  hen^  repealed ;  and  in  hen  thereof  be  it  enacted,  that  no  ^r^^^fn 

fon  shaJl  be  liable  for  the  payment  of  any  penalty  or  forfeiture  gjx  months. 

ler  the  recited  Acts  or  this  Act,  or  any  by-law  made  by  virtue 

Rof,  for  any  offence  made  cognizable  before  a  justice,  unless  the 

■plaint  respectiug  such  offence  have  been  made  before  such  justice 

km  six  months  next  after  the  commission  or  discovery  of  such 

nee  (r). 

110  The  said  recited  Acts  and  this  Act  shall  be  construed  together  Acts  to  be 

me  Act.  *^°  A^  •' 

111.  The  recited  Acts  may  be  respectively  cited  for  all  purposes  as  °"J*  —'^ 
fbe  Metropolis  Management  Act,  1855,"  "  The  Metropolis  Manage-  ^**''"  **"**• 
at  Amendment  Act,  1856,"  and  **  The  Metropolis  Management 
icndment  Act,  1858 ; "  and  this  Act  may  be  cited  for  all  purposes  as 

the  Metropolis  Mana^ment  Amendment  Act,  1862." 

112.  In  the  construction  of  the  recited  Acts  and  this  Act  the  term  InteiTreta- 
letropolis  "  shall  be  deemed  to  include  the  City  of  London  and  th^  H!^,"^ 

it  Xoticaof  dalm  and  demand  of  aibitration  for  damafi^o  done  to  buildings 
the  Metropolitan  Board  of  Works,  is  not  such  a  proceeding  aa  to  render  it 
tmaty  tbat  ft  ahoiild  be  mode  within  aix  montha  after  the  damage  is 
ML  Jhlanp  v.  MarapolUan  Board  of  Wwkt,  L.  R.  2  C.  P.  &S2 ;  i6., 
P.  Ill . 

I  Under  ihe  Judicature  Acts  there  is  now  no  local  venue  for  the  trial  of 

[aetion.    See  Order  se,  rule  1. 

n>e  general  issue  15y  statute  may  still  be  pleaded,  notwithstanding  the 

tnre  Acta,  but  no  other  defence  can  tie  pleaded  with  it  except  by 

See  Order  19,  rule  16. 

See  aipffins  ▼.  Ncrwieh  Unum»  32  L.  T.  N.  8.  762,  as  to  a  continuing  offence. 

limitation  clauae  applies  only  to  the  case  of  pecuniary  penalties  or 

^toresy  and  not  to  oliencea  under  sect.  75  of  this  Act.    BtrmondHji  Vutrjf 

.  kaaett,  L.  R.  8  C.  P.  441.    But  see  Mvrani  v.  Taylor^  L.  R.  1  Ex.  Dlv.  188 ;  A 

fc  J.  M.  C.  T8«  ^n 

D  D  2 
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parishes  and  placet  mentioned  in  the  schedoles  (A.),  (B.),  tad  (C, 
the  fintly-recited  Act  («) ;  the  word  "  drain  "  shall  be  deooed  to  afl 
to  and  incladd  the  snbject  matters  specified  in  the  two  hnadRdJ 
fiftieth  section  of  the  firstly-recited  Act,  and  aUo  an^  draia  lor  ^ 
ing  a  gronp  or  block  of  honses  by  a  combined  operatkn,  1>^^J{ 
stnictMl  before  the  first  day  of  Januaij  one  thousand  ei^t  boaq 
and  fifty-six,  pursuant  to  the  order  or  direction  or  with  the  aaadi^ 
approval  of  the  Metropolitan  Commissioners  of  Sewos;  the  expred 
**  water  company  "  shall  mean  and  include  any  of  ^e  coaipaBXi  fl 
merated  in  the  twenty-ninth  section  of  the  Act  of  the  senioB  of  t|^ 
teenth  and  sixteenth  years  of  the  reign  of  QueeaVictoria,  chapter  ei^ 
four,  for  the  making  better  proTision  respecting  the  supply  of  ^ 
the  me^polis,  ana  also  any  other  company,  board,  or  coob^ 
association,  person,  or  partnership,  corporate  or  umncorporate,  i^\ 
time  being  supplying  the  metropolis  or  any  part  thereto  with  ^ 
for  domestic  use ;  the  word  **  cattle  "  shall  include  sheep,  ls>^ 
swine ;  the  word  "  street "  (0  shall  be  deemed  to  >nklT  to  tad  in 
the  subject  matters  specified  in  the  two  hundred  ana  fiftieth  Mctd 
the  firstly-recited  Act,  and  also  any  mews  and  a  part  ttoeof ;  ^ 
pression  **  new  street "  shall  apply  to  and  include  all  streeti  h 
to  be  formed  or  laid  out,  and  a  part  of  any  such  street,  and 
streets,  the  maintenance  of  the  paying  and  roadway  whereof  ^ 
preTiously  to  the  passing  of  this  Act,  b^n  taken  into  chanpe  aid  I 
oy  the  commissioners,  trustees^  surveyors,  or  other  aunorilie 
control  of  the  pavements  or  highways  in  the  parish  or  ^aot  is 
such  streets  are  situate,  and  a  part  of  any  such  street,  aod  i 
streets  partly  formed  or  laid  out ;  the  word  "paye  "  shall  a|f^t> 
include  the  formation  of  the  roadway  or  footway  of  aay  slzert 
word  *' clerk''  shall  include  any  ofiBoer  called  or  to  be  calW^H 
tary ; "  the  word  **  surveyor  "  snail  include  any  officer  called  « ^ 
called  *'  engineer ;  '*  the  word  **  print "  shall  apply  to  andindBdr  < 
mode  of  taking  impressions,  whether  by  letter  pros,  stereo^x^  ^ 
graph  y,  or  otherwise. 
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38  &  39  VICT.  c.  65. 

An  Act  for  consolidating  and  amending  the  Acts  relatiig  Ic  ^' 
Health  in  England.  [1 UA  ^My«f,  1^ 


areang}:mekt  of  sections. 

SECT. 

4.  Definitions. 

PART  II. 

Authorities  for  £jrecHtion  of  Act, 

o.  Urban  and  rural  sanitary  districts. 

(»)  8eo  aniff  p.  o8'2  ft  tea. 

(t)  8eo  the  rules  of  the  Metropolitan  Board  of  Works  as  to  new 
e.  99,  ante,  p.  W2. 


j 
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B.  Deicriptioa  of  urban  districts  and  nrban  aathorities. 

7.  Incorporation  of  local  boards  and  improToment  commLssioaeri. 

8.  Election  of  local  boards. 

9.  Description  of  mral  disMcts  and  rural  authorities. 
2.  Vesting  of  property  in  local  anthoritiei. 


PART  III. 

Saxitaey  Pkoyisioxs. 

Sewerage  atid  Drainage. 

ReffttkUioHt  as  to  Sewert  and  Draim . 

13.  Sewers  rested  in  local  authority. 

14.  Power  to  purchase  sewers. 

16.  Maintenance  and  making  of  sewers. 

16.  Powers  for  making  sewers. 

17.  Sewage  to  be  puritied  before  discharged  into  streams. 

18.  Alteration  and  discontinuance  of  sewers. 

19.  Cleansing  sewers. 

SO.  Map  of  system  of  sewerage. 

^1.  Owners  within  district  may  drain  into  sewers  of  local  authority. 

^.  Use  of  sewers  by  owners,  &c.,  without  district. 

,23.  Power  to  enforce  drainage  of  nndrained  houses. 

2i.  Power  to  require  houses  to  be  drained  into  new  sewers. 

25.  Penalty  on  building  house  without  drains  in  urban  dis^ot. 

26.  Penal^  on  unauthorised  building  orer  sewers  and  under  stroets 

in  nrban  district. 

Ab  to  Sewage  Works  withoiU  District, 

32.  Notice  to  be  giren  before  commencing. 

S3.  If  objeoted  to,  works  not  to  be  commenced  withont  sanction  of 

liocal  Goyemment  Board. 
31.  Inspector  to  hold  inquiry,  and  report  to  the  board.  ] 

FrivieSj  WaterclcsetSy  %c, 

S5.  Penalty  on  building  houses  without  priries,  &c. 

36.  Power  of  local  authority  to  insist  on  privy  accommodation. 

87.  As  to  earth-closets. 

3$.  Privy  aocommodation  for  factories. 

39.  Pnbue  necessaries. 

40.  Drains,  privies,  £:c.,  to  be  properly  kept. 

41.  Examination  of  drains,  priries,  &c.,  on  complaint. 

Water  Supply. 

Fiiioers  of  Local  Authority  in  relation  to  Supply  of  Water, 

.')!.  General  powers  for  supplying  district. 
.>4.  Power  of  carrying  mains. 
.>).  As  to  supply  of  water. 
'  56.  Power  to  charge  water  rates  and  rents. 
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57.  Incorporation  of  eertain  provuions  of  Water wotia  CkoaeB  Acti. 
62.  When  local  authority  may  require  houses  to  be  nqiplied. 

Oecttpaiion  of  Cellar  Dwelling*, 
71.  Ptohibition  of  occupying  cellar  dwellings. 

CottU  a»  to  XuUaHcei,  ^. 

104.  Costs   and   exp^ises  of  execution  of  proriaons    relating 
nuisances. 


PART    IT. 

Local  Gotxbnmbxt  P&otibions.  \ 

Highicaya  and  Streets,  i 

As  to  Kighways.  t 

144.  Powers  rested  in  urban  authority. 

145.  Inhabitants  of  urban  districts  not  liable  to  rates  for  zoAds  wiik«J 

out  district.  '^ 

146.  Urban  authority  to  agree  as  to  making  new  public  roads.  ^ 

147.  Power  of  urban  authority  to  construct  or  adopt  pub&e  bridges,  i 

148.  Power  of  urban  authority  to  enter  into  agreements  with  tunipilM 

trustees  aj  to  repair  of  roads.  1 

Jiegttlaiion  of  Streets  and  Buildings.  | 

149.  Vesting  of  streets  in  urban  authority. 

150.  Power  to  compel  paring,  &c.,  of  pnvate  streets, 
loi.  Incumbent  of  church,  &c.,  exempt  from  expenses. 

152.  Power  to  declare  prirate  streets  when  sewered,  to  be  highway. 

158.  Power  to  require  gas  and  water  pipes  to  be  mored. 

154.  Power  to  purchase  premises  for  improrement  of  streets.  i 

155.  Power  to  regulate  lue  of  buildings.  ' 

156.  Building^  not  to  be  brought  forward. 

157.  By-lawd  respecting  new  buildings. 

158.  As  to  works  made  contrary  to  by-hiws. 

159.  What  to  be  deemed  a  new  builmng. 

160.  Certain  provisions  of  the  Towns  Improvement  Clauses  Act,  1847, 

incorporated. 


Provisioxs  Incohporateb. 
yarning  Streets, 

64.  Houses  to  be  numbered  and  streets  named. 
05.  Renewal  of  numbers. 

Improving  Streets, 

66.  Houses  may  be  set  forward. 

67.  Power  to  purchase  houses  for  imprOToments. 

68.  Houses  may  be  set  back. 
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69.  Fature  projeetions  from  houses  to  be  remoyed  on  notice. 

70.  Existinfl^  projections  may  be  remoyed. — Compensation. 

71.  Doors  in  future  to  open  invyards. 

72.  Power  to  alter  doors  opening  ontwards. 

73.  Coyerings  for  cellar  doors. — Penalty  for  neglect. 

74.  Waterspouts  to  be  affixed. 

RuuiotiH  or  Dangerous  Buildhtgi. 

75.  Buildings  to  be  taken  down  or  secured.    Power  to  commissioners 

to  do  so,  and  charge  owner. 

76.  Expenses  to  be  leyied  on  owner. 

77.  If  owner  cannot  be  found,  or  distress  had. 

78.  Materials  may  be  sold. 

PrccautioM  during  Itepairt. 

79.  Bars  and  lights  to  be  erected. 

80.  {loards  to  oe  set  up. 

81.  Neglect  to  lirht  excayations,  &c. 

82.  Continuing  deposits  of  materials,  &c.,  unreasonable  time. 

83.  Dangerous  places  to  be  repaired  or  enclosed. 

Itecavery  of  Expenses y  ^c, 

257.  Becoyery  of  expenses  from  owners. 
264.  Xotice  of  action  against  local  authority. 


tc< 


it 


■ 

4.  In  thh  Act,  if  not  inconsistent  with  the  context,  the  following  DeAnition^. 
words  and  expressions  haye  the  meanings  hereinafter  respectiyely  assigned 
to  them ;  that  is  to  say, 
"  Borough "  means  any  place  for  the  time  being  subject  to  the 
Act  of  the  t^ession  of  the  dth  and  6th  years  of  the   reign  of 
Kin^  William  the  Fourth,  chapter  76,  intituled   "  An  Act  to 
provide  for  the  Kcgulation  of  Municipal  Corporations  in  England 
and  Wales,"  and  any  Act  amending  the  same : 
The  metropolis*'  means  the  city  of  London  and  all  parishes  and 

5 laces  mentioned  in  .«;chedules  A.,  B.,  and  C.  to  the  Metropolis 
ifanagement  Act,  1855 : 
Local  goyerumetnt  di:itrict "  means  any  area  subject  to  the  juris- 
diction of  a  local  board  constituted  in  pursuance  of  the  liOcal 
Goyemment  Acts  before  the  pas:>ing  of  this  Act,  or  in  pursuance 
of  this  Act,  and  **  local  board  "  means  any  board  so  constituted : 

"Improvement  Act  district'*  means  any  area  for  the  time  being 
subject  to  the  jurisdiction  of  any  improvement  commissioners  as 
hereinafter  defined : 

"  Improvement  commissioners "  means  any  commissioners  trustees 
or  other  persons  invested  by  any  local  Act  with  powers  of  town 
goyemment  and  rating : 

"  Parish  "  means  a  place  for  which  a  separate  poor  rate  is  or  can  bo 
made,  or  for  which  a  separate  overseer  is  or  can  be  appointed : 

"  Union  "  means  a  union  of  parishes  incorporated  or  united  for  the 
relief  or  maintenance  of  the  poor  under  any  public  or  local  Act 
of  Parliament,  and  includes  any  parish  subject  to  the  juvisdiction 
of  a  separate  board  of  guardians : 
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< Guardians*'  means  any  persons  or  body  of  persons  by  whom  ibs 

relief  of  the  poor  is  aoministered  in  any  nnion : 
'  Person  "  indudes  any  body  of  persons,  whether  ooiporaie  or  vnm- 

corporate : 
"  Local  authority  "  means  urban  sanitary  authority  and  roxal  saniterr 

authority : 
"Surveyor"  includes  an^r  person  appointed  by  a  rural  authority  to 

perform  any  of  the  duties  of  surveyor  under  this  Act : 
*'iiands"   and   "premises"   include  messuages,  buildings,  laodi 

easements  and  hereditaments  of  any  tenure : 


*^  Owner"  la)  means  the  person  for  the  time  beino;  receiving  the  rack- 
rent  of  tne  land  or  premises  in  connection  with  which  the  word  i^ 
used,  whether  on  his  own  account  or  as  agent  or  trustee  for  any 
other  person,  or  who  would  so  receive  the  same  if  such  lands  or 
premises  were  let  at  a  rackrent : 

<  iiackrent "  means  rent  which  is  not  less  than  two-thirds  of  the  foil 
net  annual  value  of  the  proper^  out  of  which  the  rent  arises ;  and 
the  full  net  annual  value  shaU  be  taken  to  be  the  rent  at  whieh 
the  property  might  reasonably  be  expected  to  let  from  year  to  year, 
free  from  all  asual  tenant's  rates  and  taxes,  and  tithe  commuta- 
tion rentcharge  (if  any),  and  deducting  therefrom  the  probable 
average  annual  cost  of  the  repairs,  insurance,  and  other  expense? 
(if  any)  necessary  to  maintain  the  same  in  a  state  to  oommaad 
such  rent  : 

Street "  includes  any  highway  (not  beiujg^  a  turnpike  road),  and 
any  public  bridge  (not  being  a  county  bridge),  and  any  road,  lane, 
footway,  square,  court,  alley,  or  passage,  whether  a  thorooghfan 
or  not : 

<' House"  includes  schools,  also  factories  and  other  buildiogs  in 
wliicb  more  than  twenty  persons  are  employed  at  one  time : 

<* Drain"  means  any  drain  of  and  used  for  the  drainage  of  one 
building  only,  or  premises  within  the  same  curtilage,  and  made 
merely  for  the  purpose  of  communicating  therefrom  with  a  cess- 
pool or  other  like  receptacle  for  drainage,  or  with  a  sewer  into 
which  the  drainage  of  two  or  more  buildmgs  or  premisea  occupied 
by  different  persons  is  conveyed : 

<*  Sewer"  includes  sewers  ana  drains  of  every  description,  except 
drains  to  which  the  word  **  drain "  interpreted  as  aforesaid 
applies,  and  except  drains  vested  in  or  under  the  control  of  any 
authority  having  the  management  of  roads  and  not  being  a  local 
authority  under  this  Act : 

"  Water  company"  means  any  person  or  body  of  persons  corporate 
or  unincorporate  supplying  or  who  may  hereafter  supply  water  for 
his  or  their  own  profit : 

*' Waterworks"  includes  streams,  sprm^s,  wells,  pump^,  reservoint, 
cisterns,  tanks,  aqueducts,  cuts,  sluices,  mains,  pipes,  culverts 
engines,  and  all  machinery,  lands,  buildings,  and  things  for  supply- 
ing or  used  for  supplying  water,  also  the  stock  in  traie  of  any 
water  company : 

"  Bakehouse  Regulation  Act "  means  26  &  27  Vict.  c.  40  (Bakehouse 
llegulation  Act,  1863) : 

"  Artizans  and  Labourers  Dwellings  Act"  means  31  &  32  Vict, 
c.  130  (Artizans  and  Labourers  Dwellings  Act,  1868) : 

(a)  As  to  the  cases  decided  upoa  the  dofinition  of  "  owner,**  bm  the  note  to 
s.  3  of  the  Metropolitan  Building  Ac^  1835.  ante,  p.  497 ;  and  see  also  s.  97  of 
that  Act,  and  coses  there  cited,  ante,  p.  527. 
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"  Labouring  Classes  Lodging  HonBes  Acts,*'  means  14  &  15  Vict. 
c.  34  (I^abonring  Classes  Lodging  Houses  Act,  1851) ;  29  &  30 
Vict.  c.  28  (Labouring  Classes  Dwelling  Houses  Act,  1866) ;  30  & 
31  Vict  c.  28  (Labouring  Classes  Dwefiin^  Houses  Act,  1867) : 

"  Sanitary  Acts  "  means  all  the  abore-mentioned  Acts  and  the  Acts 
mentioned  in  Part  I.  of  Schedule  V .  to  this  Act : 

"  Sanitaiy  purposes  **  means  any  object  or  purposes  of  the  Sanitary 
Acts: 

**  Court  of  quarter  sessions  *'  means  the  court  of  general  or  quarter 
so:»8ions  of  the  peace  having  jurisdiction  over  the  whole  or  any 
part  of  the  district  or  place  in  which  the  matter  requiring  tho 
cognizance  of  general  or  quarter  sessions  arises : 

*'  Court  of  summary  jurisdiction"  means  any  justice  or  justices  ot 
the  peace,  stipenuiary  or  other  maj^istrate  or  officer,  by  what- 
ever name  called,  to  whom  jurisdiction  is  given  by  the  Summary 
Jurisdiction  Acts  or  any  Acts  therein  referred  to  : 

<*  Summarr  Jurisdiction  Acts"  means  the  Act  of  the  session  of  the 
1  lib  ana  12th  years  of  the  reign  of  Her  present  Majesty,  chapter  43, 
intituled  "  An  Act  to  facilitate  the  performance  of  the  duties  of  the 
<*  justices  of  the  peace  out  of  sessions  within  England  and  Wales 
"  with  respect  to  summary  convictions  and  orders,"  and  any  Act 
amending  the  same, 

PART  IL 

AUTHORITIES  FOR  EXECUTIOX  OF   ACT. 

Constitution  of  Distbicts  and  Auihorities. 

5.  For  the  purposes  of  this  Act  England,  except  the  metropolis,  ^rbtn  and 
shall  consist  of  districts  to  be  called  respectively —  rural  sani- 

(1.)  Urban  sanitary  districts,  and  tarydis- 

(2.)  Rural  sanitary  districts,  tricts. 

(in  this  Act  referred  to  as  urban  and  rural  districts) ;  and  such  urban 
and  rural  districts  shidl  respectively  be  subject  to  the  jurisdiction  of 
local  authorities,  called  urban  sanitary  authorities  and  rural  sanitary 
authorities  fin  tiiis  Act  referred  to  as  urban  and  rural  authorities), 
invested  witn  the  powers  in  this  Act  mentioned. 

6.  Urban  districts  shall  consist  of  the  j)laces  in  that  behalf  mentioned  Description 
in  the  first  column  of  the  table  in  this  section  contained,  and  urban  of  urban 
authorities  shall  be  the  several  bodies  of  persons  specified  in  the  second  ^^"^^^xf 
column  of  the  said  table  in  relation  to  the  said  places  respectively.        authorities. 


Urban  diatriot. 


]}i>roafh  constituted  such  either  befure  or  after  the 
pasuDg  of  this  Act. 

Improvement  Act  district  isonstitutod  such  before  the 
liassing  of  this  Act,  and  having  no  part  of  its  area 
Hitaated  within  a  borough  or  loosd  government 
district. 

Lncal  government  district  constituted  such  either 
before  or  after  the  passing  of  this  Act,  having  no 
part  in  its  area  situated  within  a  borough,  and  not 
coincident  in  area  with  a  borongh  or  Improvement 
Act  District 


Urban  authority. 


The  Mayor,  Aldermen, 
and  Burgesses  acting 
by  the  Council. 

Tlie  Improvement  Com- 
missioners. 


The  Local  Board. 


I)  D  '6 
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Incoriwra- 
tioii  of  Ictcal 
lioards  and 
iiniirove- 
inent  com- 
luiNsioners. 


Election  of 
loral  boards. 


Description 
of  rural 
districts  and 
rural  autlio- 
rities. 


Prorided  that — 

(1.)  Any  borough,  the  whole  of  which  is  included  in  and  forms 
part  of  a  Local  Government  distzict  or  ImproTement  Act 
OLsfoict,  and  anj  Improyement  Act  district  which  is  in- 
cluded in  and  forms  part  of  a  local  eovemment  distrie^, 
and  any  local  gOTemment  district  which  is  included  in  and 
forms  part  of  an  Improvement  Act  district,  shaill  for  the 

Surposes  of  this  Act  be  deemed  to  be  absorbed  in  the 
irger  district  in  which  it  is  induded,  or  of  which  it  forms 
part;  and  the  improvement  commissioners  or  local  board, 
as  the  c&se  may  oe,  of  such  larger  district,  shall  be  liie 
urban  authority  therein ;  and 
(2.)  Where  an  Improvement  Act  district  is  coincident  in  area 
with  a  local  s^ovemment  district,  the  improyement  com- 
missioners,  ana  not  a  local  boanl,  shall  be  the  urban 
authority  therein ;  and 
(3.)  Where  any  part  of  an  Improvement  Act  district  ia  aitoaied 
within  a  borough  or  local  government  district,  or  where 
any  part  of  a  local  ^remment  district  ia  aitnated  within 
a  borough,  the  remaining  part  of  such  Improvement  Act 
district  or   of  such  local  government  distnct    so    partly 
situated  T\ithin  a  borough  shall  for  the  porposea  of  thu 
Act  continue  subject  to  the  like  jm-isdiction  as  it  would 
have  been  subject  to  if  this  Act  had  not  been  passed,  unless 
and  until  the  Local  Government  Board  by  provisional  order 
otherwise  directs. 
For  the  purposes  of  this  Act,  the  boroughs  of  Oxford,  Cambridge, 
Blandford,  Calne,  Wenlock,  Folkestone,  and  Newport  Isle  of  wSt, 
shall  not  be  deemed  to  be  boroughs,  and  the  borough  of  Cambridge  wall 
be  deemed  to  be  an  Improvement  Act  district,  and  the  borough  of 
Oxford  to  be  included  in  the  local  government  district  of  Oxford. 
So  much  of  the  borough  of  Folkestone  as  is  not  included  within  the 
local  government  district  of  Sandgate  shall  be  an  urban  district,  and 
shall  be  under  the  jurisdiction,  for  the  purposes  of  this  Act,  of  the 
authority  for  executing  "  The  Folkestone  Improvement  Act,  18o5." 
-  7.  Every  local  board,  and  any  improvement  commissioners  being  an 
urban  authority  and  not  otherwise  incorporated,  shall  continue  to  be  or 
be  a  body  corporate,  designated  (in  case  of  local  boaids  and  improve- 
ment commissioners  being  urban  sanitary  authorities  at  the  tune  of 
the  passing  of  this  Act)  by  such  name  as  they  then  bear,  and  (in  the 
case  of  local  boards  constituted  after  the  passmg  of  this  Act)  by  such 
name  as  they  may  with  the  sanction  of  the  Local  Government  Board 
adopt ;  with  a  perpetual  succession  and  a  common  seal,  and  with  power 
to  sue  and  be  sued  in  such  name,  and  to  hold  hinds  without  any 
licence  in  mortmain  for  the  purposes  of  this  Act. 

8.  The  members  of  local  boards  shall  be  elective;  and  the  number 
and  qualification  of  members  of  local  boards,  the  qualification  of 
electors,  the  mode  and  expenses  of  election,  and  the  proceedings  incident 
thereto,  the  retirement  and  disqualification  of  members,  theproccedin« 
in  case  of  lapse  of  a  local  board,  and  all  other  mattera  relating  to 
the  election  of  members  of  local  boards,  shall  be  governed  by  the 
rules  contained  in  Schedule  IL  to  this  Act 

9.  The  area  of  any  union  which  is  not  coincident  in  area  with  an 
urban  district,  nor  wholly  included  in  an  urban  district  (in  this  section 
<»Ued  a  rural  union),  with  the  exception  of  those  portions  (if  any)  of 
the  area  which  are  included  in  any  urban  district,  shall  be  a  roial 
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dUiricty  and  the  guardians  of  the  union  shall  form  the  rural  authority 
of  such  district :  Provided  that— 

(1.)  An  ex-officio  gnardian  resident  in  anj  parish  or  part  of  a 
parish  belonging  to  such  union,  which  parii^h  or  part  of  a 
parish  fonus  or  is  situated  in  an  urban  district,  shall  not 
act  or  Tote  in  any  case  in  which  guardian.?  of  such  union 
act  or  vote  as  members  of  the  rural  authority,  unless  be  is 
the  owner  or  occupier  of  property  situated  in  the  rural 
district  of  a  value  sufficient  to  qualify  him  as  an  elective 
guardian  for  the  union  : 
(2.)  An  elective  guardian  of  any  parish  belonging  to  such  union, 
and  forminor  or  being  wholly  included  within  an  urban 
district,  shall  not  act  or  vote  in  any  case  in  which  guardiaui 
of   such  union  act  or  vote  as  members  of   the  rural 
authority : 
{•i.)  Where  part  of  a  parish  belonging  to  a  rural  union  forms  or 
is  situated  in  an  urban  district,  the  I^cal   Government 
Board  may  by  order  divide  such  parish  into  separate  wanl<, 
and  determine  the  number  of  guardians  to  be  elected  by 
such  wards  respectively,  in  such  manner  ns  to  provide  for 
the  due  representation  of  the  part  of  the  pansh  situated 
within  the  rural  district;    but  until  surh  order  has  been 
made  the  guardian  or  guardians  of  such  parish  may  act  ami 
vote  as  members  of  t lie  rural  authority  in  the  same  manner 
as  if  no  part  of  such  parish  formed  part  of  or  was  situated 
in  an  urban  district. 
TThere  the  number  of  elective  guardians  who  are  not  by  thi<)  section 
disqualified  from  acting  and  voting  as  members  of  the  rural  authority 
is  leas  than  five,  the  liocal  Government  Board  may  from  time  to  time 
by  order  nominate  such  number  of  persons  as  may  be  necessary  to 
make  up  that  number  from  owners  or  occupiers  of  property  situated 
in  the  rural  district  of  a  value  sufficient  to  qualify  them  as  elective 
guardians  for  the  union,  and  the  persons  so  nominated  shall  be  entitled 
to  act  and  vote  as  members  as  the  rural  authority  but  not  further  or 
otherwise. 

Subject  to  the  provisions  of  this  Act,  all  statutes,  orders  and  legal 
provisions  applicable  to  any  board  of  guardians  shall  apply  to  them  in 
their  capacity  of  rural  authority  under  this  Act  for  purposes  of  this 
Act :  and  it  is  hereby  declared  that  the  rural  authonty  are  the  same 
body  as  the  guardians  of  the  union  or  parish  for  or  within  which  such 
authority  act. 

12.  fVom  and  after  the  passing  of  this  Act  all  such  property  real  Vesting  of 
and  persona],  including  all  interests,  rights,  and  easements  m,  to  and  property  lu 
out  of  property  real  and  personal  (including  things  in  action),  as  |!{^*"^ 
belongs  to  or  is  vested  in,  or  would  but  for  this  Act  have  belonged  to 
or  been  vested  in  the  council  of  any  borough,  or  any  improvement 
commissioners  or  local  board  as  the  urban  sanitary  authority  of  any 
district  under  the  Sanitary  Acts,  or  any  board  of  guardians  as  the  rural 
sanitary  authority  of  any  district  under  those  Acts,  shall  continue 
vested  or    vest   in    sucli   council,    improvement  commissioners,  or 
local  board,  or  board  of  guardians,  as  the  local  authority  of  their 
district  under  this  Act,  subject  to  all  debts,  liabilities,  and  obligations 
affeetinff  the  same  property. 

All  debts,  liabilities,  and  obligations,  incurred  by  anjr  authority 
whoae  powers,  rights,  duties,  liabilities,  capacities,  and  obli^tions  are 
under  this  Act  exerciseable  by  or  attached  to  a  local  authonty  may  be 
enforced  against  the  lo'  al  authority  to  the  same  extent  and  in  the  same 
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nuumer  at  they  might  have  been  enforced  a^auut  the  authority  whidi 
iucnrred  the  same. 


Sewers 
vested  in 
local  autho- 
rity. 


Power  to 
|iun;httso 
Hewers. 


Maiutenauco 
and  making 
of  sewers. 

Powers  for 

making 

sewers. 


PART  III. 
SANITARY  TROVISIONS. 

SSWEKAQE  AND  D&.U>'AGE, 

McgulatxOM   m  to  Setcen  and  Drains. 

13.  All  existiDg  and  futore  sewers  within  the  district  of  a  local 
authority,  together  with  all  bnildlngs,  works,  materials,  and  things 
belonging  thereto, 

Except 
(1.)  Sewers  made  by  any  person  for  his  own  profit,  or  by  any 

company  for  the  profit  of  the  shareholders ;  and 
(2.)  Sewers  made  and  used  for  the  purpose  of  draining,  preaerr- 
ing,  or  improying  land  under  an^  local  or  private  Act  of 
Parliament,  or  for  the  purpose  of  irrigating  land ;  and 
(3.)  Sewers  under  the  authonty  of  any  commissioners  of  sewers 
appointed  by  the  Crown,  shall  vest  in  and  be  under  the 
control  of  such  local  authority. 
Provided  that  sewers  within  the  distnct  of  a  local  authority  which 
have  been  or  which  may  hereafter  be  constructed  by  or  transferred  to 
some  other    local  authority  or  by  or  to  a  sewage  board  or  other 
authority  empowered  under  any  Act  of  Parliament  to  construct  sewers 
shall  (subject  to  any  agreement  to  the  contrary)  vest  in  and  be  under 
the  coutrol  of  the  authority  who  constructed  the  same  or  to  whom  the 
same  have  been  transferred  (6). 

14.  Any  local  authority  may  purchase  or  otherwise  acquire  from  any 
person  any^  sewer,  or  any  right  of  making  or  of  user  or  other  right  in 
or  respecting  a  sewer  (witn  or  without  any  buildings,  works,  mate- 
rials, or  things  belonging  thereto),  within  their  distric^  and  any  person 
may  sell  or  grant  to  such  authority  any  such  sewer  right  or  property 
belonging  to  him;  and  any  purchase-money  paid  by  such  authority 
in  pursuance  of  this  section  shall  be  subject  to  the  same  trosts 
(if  any)  as  the  sewer  right  or  property  sold  was  subject  to. 

But  any  person  who,  previously  to  the  purchase  of  a  sewer  by  anch 
authority,  has  acquired  a  right  to  use  such  sewer  shall  be  entitled  to 
use  the  same,  or  any  sewer  substituted  in  lieu  thereof,  to  the  aame 
extent  as  he  would  or  might  have  done  if  the  purchase  had  not  been 
made(r). 

1<3.  Every  local  authority  shall  keep  in  repair  all  sewers  belonging 
to  them,  and  shall  cause  to  be  made  such  sewers  as  may  be  necessary 
for  effectually  draining  their  district  for  the  purposes  of  this  Act  (0). 

16.  Any  local  authority  may  carry  any  sewer  through,  across  or 
under  any  turnpike  road,  or  any  street  or  place  laid  out  as  or  intended 
for  a  street,  or  under  any  cellar  or  vault  which  may  be  under  the  pave- 

(6)  See  Taylor  v.  CorporaCwm  of  Oldham,  L.  R.  4  Ch.  DIt.  895 ;  46  L.  J.  Ch. 
105  :  Coverdale  v.  Charlton,  L.  B.  4  Q.  B.  D.  104 ;  48  L.  J.  Q.  B.  1S8  ;  and  also 
Rolls  v.  St.  George' t,  Sovlhwark,  L.  R.  14  Cli.  Div.  785,  as  to  the  property  in  that 
portion  of  the  soil  through  which  the  sewers  run. 

(c)  Metropolitan  Board  of  Works  v.  London  and  N.  W.  Rail.  CI9.,  ti.R.  14Ch. 
Div.  521 ;  49  L.  J.  Ch.  355 ;  L.  R.  17  Ch.  Div.  246 ;  50  L.  J.  Ch.  409. 

{d)  See  Rivers  Pollution  Act,  1876,  39  &  40  Vict.  c.  75,  a.  7.  As  to  the 
liability  of  the  local  authority,  see  WhiU  ▼.  Hindlty  Local  Board.  L.  B.  lo 
Q.  B.  219 ;  SmUh  v.  West  Derby  Local  Board,  38  L.  T.  N.  8.  716. 
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ment  or  carria«[eway  of  any  street,  and,  after  ginng  reasonable  notice 
in  iRnriting  to  t£e  owner  or  occupier  (if  on  the  report  of  the  Bunreyor 
it  a^ipeara  necessary),  into,  through,  or  under  any  hinds  whatsoever 
witnin  their  district. 

They  nmy  also  (subject  to  the  provisions  of  this  Act  relating  to 
sewage  works  without  the  district  of  the  local  authority^  exercise  all 
or  any  of  the  powers  given  by  this  section  without  their  district  for 
the  purpose  of  outfall  or  distribution  of  sewage  {e), 

17.  Nothing  in  this  Act  shall  authorise  any  local  authority  to  make  sewage  to  Tjg 
or  use  any  sewer  drain  or  outfall  for  the  puipose  of  conveying  sewage  purified  ix:- 
01  filthy  water  into  an?  natural  stream  or  watercourse,  or  mto  anv  ^^j^!^^^ 
canal,  pond,  or  lake  until  such  sewi^e  or  filthy  water  is  ^eed  from  aU  |„^    ^ 
excrementitious  or  other  foul  or  noxious  matter  snch  as  would  affect  or  streams. 
deteriorate  the  purity  and  quality  of  the  water  in  such  stream  or 
watercourse,  or  in  sucn  canal,  pond,  or  lake  (/). 

18.  Any  local  authority  may  from  time  to  time  enlarge,  lesMn,  Alteration 
alter  the  course  of,  cover  in  or  otherwise  improve  any  sewer  belonging  *"<*  dtecon- 
to  them,  and  may  discontinue,  dose  up,  or  destroy  any  such  sewer  ^^^^^ 
that  has  in  their  opinion  become  unnecessary,  on  condition  of  providing 

a  sewer  (//)  as  effectual  for  the  use  of  any  person  who  may  be  deprived 
in  pursuance  of  this  section  of  the  lawful  use  of  any  sewer :  Provided 
that  .the  discontinuance,  closing  up,  or  destruction  of  any  sewer  shall 
be  so  done  as  not  to  create  a  nuisance. 

19.  Every  local  authority  shall  cause  the  sewers  belonging  to  them  Cleansing 
to  be  constructed,  covered,  ventilated  and  kept  so  as  not  to  t)e  a  nuisance  ^'''^^' 
or  injurious  to  health,  and  to  be  properly  cleansed  and  emptied  (A). 

20.  An  urban  authority  may,  if  they  think  fit,  provide  a  map  Map  of 
exhibiting  a  system  of  sewerage  for  effectually  draining  their  district,  system  of 
and  any  such  map  shall  be  kept  at  their  office,  and  shafl  at  all  reason-  sewerage, 
able  times  be  open  to  the  inspection  of  the  ratepayers  of  tiieir  district. 

21.  The  owner  or  occupier  of  any  premises  within  the  district  of  a  Power  of 
local  authority  shall  be  entitled  to  cause  his  drains  to  empt^  into  the  ownem  and 
sewers  of  that  authority  on  condition  of  his  giving  such  notice  as  may  ^l^fll^Jf^. 
be  required  by  that  authority  of  his  int^tion  so  to  do,  and  of  tricttodniiu 
complying  witn  the  regulations  of  that  authority  in  respect  of  the  into  sewers 
mode  in  which  the  communications  between  su<di  drains  ana  sewers  are  ^^}S^. 

to  be  made,  and  subject  to  the  control  of  any  person  who  may  be  ^^^^'^^^^^y- 
appointed  by  that  authority  to  superintend  the  making  of  such  com* 
municatlons  (t).        ^ 

Any  person  causing  a  drain  to  empty  into  a  sewer  of  a  local 
authority  without  complying  with  the  provisions  of  this  section  shall 
be  liable  to  a  penalty  not  exceeding  twenty  pounds,  and  the  lo<»l 
authority  may  close  any  communication  between  a  drain  and  sewer 
made  in  contravention  of  this  section,  and  may  recover  in  a  summary 

(«)  For  the  proTlaions  as  to  sewage  works  without  the  district,  ts.  32^1, 
poat,  pi  ei5.    Forms  and  services  of  notices,  ss.  266 — 7. 

(/)  Sects.  3  and  4  of  the  Pollution  of  Rivers  Act,  1876,  39  ft  40  Vict.  o.  75, 
should  bo  read  along  with  this  section. 

(ff)  At  the  general  expense;  owner  of  house  cannot  be  charged  as  private 
improvement  expenses.  Vtslry  of  MarylAoiu  v.  Viret^  19  C.  B.  N.  sT  424 : 
34  L.  J.  M.  C.  214 ;  F\dham  Ditlrkt  Board  v.  Ooodwin,  L.  R  1  Ex.  Div.  400. 

{h)  The  word  '*  ventilated  "  is  new.  See  a  similar  provision  of  the  Metropolis 
liocal  Management  Act,  18  &  19  Vict.  c.  120,  s.  72.  See  AU.-Oen.  v.  Mayor  of 
Bauna$U>k€,  45  L.  J.  Ch.  726,  as  to  the  liability  of  the  local  authority  to  have 
an  information  filed  against  them. 

{%)  See  Uumphr€y$  v.  CouHrUy  L.  R.  2  C.  P.  D.  239 :  40  L.  J.  C.  P.  438,  as  to 
the  responsibility  of  owneiB  of  drains  for  leakage.    Sec  s.  13. 
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maanflr  from  the  person  so  offending  any  expenses  incnrred  by  them 
nndar  this  section  {k). 

22.  The  owner  or  occupier  of  any  premises  without  the  district  of  a 
local  authority  may  cause  any  sewer  or  drain  from  such  premises  to 
communicate  with  any  sewer  of  the  local  authority  on  each  terms  and 
conditions  as  may^  be  agreed  on  between  such  owner  or  oocopier  and 
such  local  authority,  or  as  in  case  of  dispute  may  be  settled,  at  the 
option  of  the  owner  or  oceopier,  by  a  court  of  summary  jnriedietion  or 
by  arbitration  in  manner  provided  by  this  Act  {f). 

23.  Where  any  house  within  the  district  of  a  local  aathoritr  is 
without  a  drain  sufficient  for  effectual  drainage,  the  local  authority 
shall  by  written  notice  reouire  the  owner  or  oocopier  of  sack  hoos^, 
within  a  reaaonable  time  toerein  8]>eci(ied,  to  make  a  covered  drain  or 
drains  emptying  into  any  sewer  which  the  lo<»il  authority  are  entitled 
to  use,  and  which  is  not  more  than  one  hundred  feet  horn  the  site  of 
snch  house ;  but  if  no  such  means  of  drainage  are  within  that  distance, 
then  emptying  into  such  covered  cesspool  or  other  place  not  being 
imder  an^r  house  as  the  local  authority  direct ;  and  the  local  authorit}' 
may  reqnire  any  such  drain  or  drains  to  be  of  such  materials  and  size, 
ana  to  oe  laid  at  such  level,  and  with  such  iaW  as  on  the  report  of 
their  surveyor  may  appear  to  them  to  be  necessary  (w). 

If  such  notice  is  not  complied  with,  the  local  authority  nuy,  after 
the  expiration  of  the  time  specified  in  tiie  notice,  do  the  work  required, 
and  may  recover  in  a  summary  manner  the  expenses  incurred  by  them 
in  so  doing  from  the  owner,  or  may  by  order  declare  the  same  to  be 
private  improvement  expenses. 

l^ovided  that  where,  in  the  opinion  of  the  local  authority  greater 
expense  would  be  incurred  in  causing  the  drains  of  two  or  more  nouses 
to  empty  into  an  existing  sewer  pursuant  to  this  section,  than  in  con- 
structing a  new  sewer  and  causing  such  drains  to  empty  therein,  the 
ocal  authority  may  construct  such  new  sewer,  and  require  the  owners 
or  occupiers  of  such  houses  to  cause  their  drains  to  empty  therein,  and 
may  apportion  as  they  deem  just  the  expenses  of  the  construction  of 
sucn  sewer  among  the  owners  of  the  several  houses,  and  recover  in  a 
summary  manner  the  sums  apportioned  from  such  owners,  or  may  by 
order  declare  the  same  to  be  private  improvement  expenses  (m). 


(L)  S«e  •.  268  as  to  the  general  right  of  appeal  to  the  LoeU  Gavemiaent 
Board.  A,n  owner  of  property  may  not  briog  the  sewage  of  f  reah  houses  through 
an  existing  drain  into  a  sewer,  except  as  permitted  by  the  local  anthority 
Metropolitan  Board  v.  London  and  N,  W.  Rail,  Co.,  L.  R.  14  Ch.  Div.  521  ; 
49  L.  J.  Ch.  355 ;  L.  R.  17  Ch.  Div.  246 :  50  L.  J.  Cb.  400,  decided  under 
8.  61  of  the  Metropolis  Management*  Act  of  1862,  ante,  p.  590.  8eo  Cawtwell 
V.  RuMsetl,  26  L.  J.  Ex.  34,  as  to  user  of  drains. 

(0  It  appears  that  the  local  authority  cannot  refuse  to  allow  the  communica- 
tion to  bo  made ;  and  the  owners  or  occupiers  have  the  right,  although  the 
sewers  are  not  large  enough.  A\winfft4tn  Board  v.  CvtHnghatn  Boardy  L.  R.  12 
Ch.  Div.  725  ;  48  L.  J.  Ch.  226.    Boo  s.  32  et  $tq. 

(m)  See  Austin  v.  Lambeth  Ftstnt,  27  L.  J.  Ch.  388,  677,  where  the  Conrt  re- 
fused to  interfere  with  the  locnl  authority's  dociaion  as  to  the  materials : 
Aylcbfurd  pipes  having  been  used  in  place  of  Lambeth  pipes  in  the  cou»tnic- 
tion  of  the  drains. 

(»)  In  the  case  of  a  row  of  undrained  houses,  it  would  fVoqnently  be  cheaper 
to  construct  a  new  sewer,  and  the  proviso  at  the  end  of  this  section  enablee  the 
local  authority  to  do  this. 

See  Fulham  J>istrict  Board  v.  Qoodwin,  L.  R.  1  Ex.  Div.  400,  as  to  apportion- 
ment where  the  local  authority  make  a  new  system  of  drainage  for  the  district 
generally.  See  also  Bradley  v.  Greentneh  Dittriet  Boarti^  47  L.  J.  M.  C.  Ill ; 
38  L.  T.  N.  S.  849,  as  to  limit  of  time  for  apportionment;  and  Hall  ▼. 
Mayor,  A-e.  o/BaUey,  47  L.  J.  Q.  B.  148,  37  L.  T.  710,  as  to  the  conditions  of 
this  section  in  general,  and  liability  fordamagfs  by  negligence. 
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24.  Where  any  hoiue  within  the  district  of  a  local  authority  has  a  Power  of 
drain  oommunicatinj;  with  any  sewer,  which  drain  though  sufficient  ^^^f^^^^* 
for  the  effectual  drainage  of  the  house  is  not  adapted  to  the  g^eral  ^!^^  hofises 
sewera^  system  of  the  district,  or  is  in  the  opinion  of  the  local  tobedniined 
aathon^  otherwise  ohjectionable,  the  local  authority  may,  on  condition  into  now 

of  providing  a  drain  or  drains  as  effectual  for  the  drainage  of  the  i*®^^'^- 
house,  and  communicating  with  such  other  sewer  as  they  think  fit,  close 
such  first-mentioned  drain,  and  may  do  any  works  necessary  for  that 
purpose,  and  the  expenses  of  those  works,  and  of  the  construction  of 
any  drain  or  drains  provided  by  them  under  this  section,  shall  be 
deemed  to  be  expenses  properly  incurred  by  them  in  the  execution  of 
this  Act. 

25.  It  shall  not  be  lawful  in  any  urban  district  newly  to  erect  any  Penalty  on 
house  or  to  rebuild  any  house  which  has  been  pulled  down  to  or  below  building 
the  ground  floor,  or  to  oecupjr  any  house  so  newly  erected  or  rebuilt,  ^^t  drains 
unless  and  until  a  covered  dnun  or  drains  be  oonstrncted,  of  such  size  tu  urban 
and  materials,  and  at  such  level,  and  with  such  fall  as  on  the  report  of  district 
the  surveyor  may  appear  to  the  urban  authority  to  be  necessary  for  the 
effeotnal  drainage  oi  such  house;  and  the  drain  or  dutins  so  to  be 
oonstrncted  shall  empty  into  any  sewer  which  the  urban  authority  are 
entitled  to  use,  and  which  is  within  one  hundred  feet  of  some  part  of 

the  site  of  the  house  to  be  built  or  rebuilt ;  but  if  no  such  means  of 
drainage  are  within  that  distance,  then  shall  empty  into  such  covered 
cesspool  or  other  place,  not  bdng  under  any  house,  as  the  urban 
authority  direct. 

Any  person  who  causes  any  house  to  be  erected  or  rebuilt  or  any 
drain  to  be  constructed  in  contravention  of  this  section  shall  be  liable 
to  a  penalty  not  exceeding  fifty  pounds. 

26.  Any  person  who  in  any  urban  district,  without  the  written  penalty  on 
consent  oi  the  urban  authority, —  nnautho- 

(1.)  Causes  any  building  to  be  newly  erected  over  any  sewer  of  the  f*"^?!!!**^' 

^    '       _  1 "' , .      .-_7"  ''  "'  ing  over 

urban  authonty ;  or,  g^*  em  and 

(2.)  Causes  any  vault,  arch,  or  cellar  to  be  newly  built  or  constructed  uudemtreettt 

under  the  carriageway  of  any  street,  in  ^rban 

shall  forfeit  to  the  urban  authority  the  sum  of  five  pounds  and  a  ^"'*^^* 

further  sum  of  forty  shillings  for  every  day  during  which  the  offence 

is  continued  after  written  notice  in  this  behalf  from  the  urban 

authority;  and  the  urban  authority  may  cause  any  building,  vault, 

arch  or  cdlar  erected  or  constructed  in  contravention  of  this  section  to 

be  altered,  pulled  down  or  otherwise  dealt  with  as  they  may  th^k  fit, 

and  may^  recover  in  a  summary  manner  any  expenses  incurred  by  them 

in  so  doing  from  the  offender  (o). 


An  to  Sewage  Works  without  District. 

32.  A  local  authority  shall,  three  months  at  least  before  commencing  Notice  to  1k 
16  oonstmotion  or  extension  of  any  sewer  or  other  work  for  sewage   '      "  ' 
pmpoMs  without  their  district,  give  notice  of  the  intended  work  by 


the  oonstmotion  or  extension  of  any  sewer  or  other  work  for  sewage  eiven  before 
pmposes  without  their  district,  rive  notice  of  the  intended  work  by  co«»nj°ci"o 
advertisement  in  one  or  more  of  tne  local  newspapers  circulated  within  worU  with 


the  district  where  the  work  is  to  be  made.  out  district. 

Such  notice  shall  describe  the  nature  of  the  intended  work,  and  shall 
state  the  intended  termini  thereof,  and  the  names  of  the  pariBhes,  and 
the  turnpike  roads  and  streets,  ana  other  lands  (if  any)  through,  across, 
under  or  on  which  the  work  is  to  be  made,  and  shall  name  a  place 

(o)  Poplar  DUfrici  Board  v.  Knight,  28  L.  J.  M.  C.  37,  E.  B.  &  E.  406.  8m 
as.  101—104  of  the  Metropolis  Managomont  Act  of  18^5,  ante,  p.  509 :  and  sea 
s.  68  of  the  Act  of  18tf2,  antt,  p.  m. 
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where  a  plan  of  the  intended  work  is  open  for  inspeefcion  at  all  reason- 
able hoars ;  and  a  copj  of  such  notice  shall  be  serred  on  the  owasrs  or 
reputed  owners,  lessees  or  reputed  lessees,  and  occapiers  of  the  said 
lands,  and  on  the  orerseers  of  such  parishes,  and  on  the  tnisfcees, 
Burreyors  of  highways,  or  other  persons  haying  the  care  of  inch  roads 
or  streets. 
In  caae  of         33.  If  any  such  owner,  lessee,  or  occupier,  or  any  such  oveneer, 
obj<%ti<>n,     trustee,  sunreyor,  or  other  person  as  aforesaid,  or  any  otiier  owner, 
tobe^eom-     ^^^^^*  ^'  oocQpier,  who  would  be  affected  by  the  intendai  work,  objects 
luenoed        ^  such  work,  and  serves  notice  in  writing  of  such  objection  on  tii3 
without  the  local  authori^  at  any  time  within  the  said  three  months,  the  intended 
saiictioiiof    ^ork  shall  not  be  commenced  without  the  sanction  of  the  Local 
\^iineiit     Government  Board  after  such  inquiry  as  hereinafter  mentioned,  unles> 
Boani.  such  objection  is  withdrawn. 

Inspector  to     34.  The  Local  Government  Board  may,  on  application  of  the  local 

hold  inquiry  authority,  appoint  an  inspector  to  make  inquiry  on  the  spot  into  the 

to  Lo?V^    proprie^  of  the  intended  work  and  into  the  objections  thereto,  and  to 

Govenuuent  i^Pp't  to  the  Local  Government  Board  on  the  matters  with  respect  to 

Board.  which  such  inquiry  was  directed,  and  on  receiving  tiie  report  of  sndi 

Inspector,  the  Local  Government  Board  may  make  an  order  disallowing 

or  allowing,  with  such  modiftcatioQS  (if  any)  as  they  may  deem  neces- 

ary,  the  intended  work. 


Pbh-ibs,  Watebclosets,  Sec. 

Penalty  on  35.  It  shall  not  be  lawful  newlv  to  erect  any  house,  or  to  robuild 
ho?^^*"wth  *"^J  house  pulled  down  to  or  below  the  ground  floor,  without  a  sufficient 
out  pri\T  vatercloset,  eartholoset,  or  privy  and  an  ashpit  furnished  with  proper 
(vccommo-      doors  and  coverings. 

dation.  Any  person  who  causes  anv  house  to  be  erected  or  rebuilt  in  contra- 

vention of  this  enactment  shall  be  liable  to  a  penalty  not  exceeding 
twenty  pounds  (/>). 
Power  of  36.  If  a  house  within  the  district  of  a  local  authority  appears  to  such 

lit*  to"*^I^  authority  by  the  report  of  their  surveyor  or  inspector  of  nuisances  to 
foroe  provi-  ^  without  a  sufficient  watercloset,  earthcloset,  or  privy  and  an  ashpit 
sion  of  privy  furnished  with  proper  doors  and  coverings,  the  local  authority  shall,  by 
acconimoda.  written  notice,  require  the  owner  or  occupier  of  the  house,  within  a 
houses'  reasonable  time  therein  specified,  to  provide  a  sufficient  watercloset, 
earthcloset,  or  privy  and  an  ashpit  furnished  as  aforesaid,  or  either  of 
them,  as  the  case  may  require. 

If  such  notice  is  not  complied  with,  the  local  authority  may,  at  the 
expiration  of  the  time  specified  in  the  notice,  do  the  work  thereby 
required  to  be  done,  and  may  recover  in  a  summary  manner  from  the 
owner  the  expenses  incurred  by  them  in  so  doiog,  or  may  by  order 
declare  the  stime  to  be  private  improvement  expensei :  Provided  that 
where  a  watercloset,  earthcloset,  or  privy  has  been  and  is  used  in 
common  by  the  inmates  of  two  or  more  houses,  or  if  in  the  opinion  of 
the  local  authority  a  watercloset,  earthcloset,  or  privy  may  be  so  used, 
they  need  uot  require  the  same  to  be  provided  for  each  house. 


(p)  The  local  authority  cannot  lav  down  a  ffoneml  rulo.     Tinkler  v.  WandM- 

Vforlh  DUlriet  Boai-d  of  Work*^  2  De  G.  &  J.  Ztil ;  27  L.   J.   Gh.  S42.     See 

Vutry  of  St.  Luke  v.  Uwia,  81  L.  J.  M.  C.  33 ;  5  L.  T.  N.  S.  008.     It  is  not 

necessary  that  there  shoidd  bo  separate  accommodation  for  each  booaa. 

Clutton  Guardiant  v.  Fointinff,  L.  R.  4  Q.  B.  D.  340. 


r 
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37.  Any  enactment  in  force  irithin  the  district  of  any  local  authority  ar  to  earth- 
lec^airing  tiie  oonsfcniction  of  a  watercloset  shall  be  deemed  to  be  ciosctn. 
satisfied  ov  the  construction,  with  the  approval  of  the  local  authority, 

of  an  earthcloset. 

Any  looal  authority  may,  as  respects  any  house  in  which  any  earth- 
closet  is  in  use  with  their  approYfu,  di$pen:>e  with  the  supply  of  water 
required  by  any  contract  or  enactment  to  be  furnished  to  any  water- 
closet  in  such  house,  on  such  terms  as  may  be  agreed  on  between  such 
authority  and  the  person  providing  or  required  to  proyicd  such  supply 
of  water. 

Any  local  autliority  may  themselves  undertake  or  contract  with  any 
person  to  undertake  a  supply  of  dry  earth  or  other  deodorising  sub- 
stance to  auy  house  withm  their  district  for  the  purpose  of  any  earth- 
closet. 

In  this  Act  the  term  "earthcloset"  includes  anyplace  for  the 
reception  and  deodorization  of  f cCcal  matter  constructea  to  the  satis- 
faction of  the  local  authority. 

38.  Where  it  appears  to  any  local  authority  by  the  report  of  their  Privyaoeom- 
Bunreyor  that  any  house  is  used  or  intended  to  be  used  as  a  factory  or  ^J^Jj^^^'^^' 
building  in  whicn  persons  of  both  sexes  are  employed  or  intended  to 

be  employed  at  one  time  in  any  manufacture^  trade  or  business,  the 
local  authority  may,  if  they  thmk  fit,  by  wntten  notice  require  the 
owner  or  occupier  of  such  house,  within  the  time  therein  specified,  to 
construct  a  suflicient  number  of  watercloseti,  .earthclosets,  or  privies 
and  ashpits  for  the  separate  use  of  each  sex. 

Any  person  who  neglects  or  refuses  to  comply  with  any  such  notice 
shall  be  liable  for  each  default  to  a  penalty  not  exceeding  twenty 
pounds,  and  to  a  further  penalty  not  exceeding  forty  shillings  for  every 
day  during  which  the  default  is  continued. 

39.  Any  urban  authority  may,  if  they  think  fit,  provide  and  maintain,  Pablic 

in  proper   and  convenient  situations,  urinals,   waterclosets,   earth-  ne<:os8ariei! 
closets,  priries,  and  ashpits,  and  other  similar  conveniences  for  public 
accommodation  (r). 

40.  Every  local  authority  shall  provide  that   all  drains,  water-  Drains, 
closets,  earthclosets,  privies,  ashpits,  and  cesspools  within  their  district  ^be^Vo^^' 
be  constructed  and  kept  so  as  not  to  be  a  nuisance  or  injurious  to  perly  kept 
health. 

4 1 .  On  the  written  application  of  any  person  to  a  local  authority,  Examina- 
stating  that   any  drain,  watercloiet,  earthcloset,  privy,  ashpit,   or  ^^^  <>' 
cesspool  on  or  belonging  to   any  premises  within  their  distnct  is  a  ^yj^  ^f, 
nuisance  or  injurious  to  health  (but  not  otherwise),  the  local  authority  on  com-      ' 
may,  by  writing,  empower  their  surveyor  or  inspector  of  nuisances,  plaint  of 
after  twenty-four  hours  written  notice  to  the  occupier  of  such  premises,  nuiaaucc. 
or  in  ca  e  of  emergency  without  notice,  to  enter  such  premises,  with 

or  without  assistance,  and  cause  the  ground  to  be  opened,  and  examine 
such  drain,  watercloset,  earthcloset,  privy,  ashpit,  or  cesspool.  If 
the  drain,  watercloset,  earthcloiet,  privy,  ashpit,  or  cesspool  on  ex- 
amination is  found  to  be  in  a  proper  condition,  he  shall  cause  the 
ground  to  be  closed,  and  any  damage  done  to  be  made  good  as  soon  as 
can  be,  and  the  expenses  of  the  work  shall  be  defoiyed  by  the  local 
authority.  If  the  drain,  watercloset,  earthcloset,  privy,  ashpit,  or 
cesspool' on  etamination  appear  to  bo  in  bad  condition,  or  to  require 
alteration  or  amendment,  the  local  authority  shall  forthwith  cause 
notice  to  be  given  to  the  owner  or  occupier  of  the  premises  requiring 

(r)  Vernon  v.  St.  Jamu'  Fcitry,  L.  R.  10  Ch.  Div.  449  ;  4-2  L.  T.  N.  S.  82. 
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him  forthwith,  or  within  a  reasonable  time  therein  specified,  to  do 
the  necessary  works ;  and  if  such  notice  is  not.  complied  with,  the 
person  to  whom  it  is  giren  shall  be  liable  to  a  penalty  not  exceeding 
ten  shillings  for  erery  day  during  which  he  contmoes  to  make  default, 
and  the  local  authority  may,  if  they  think  fit,  execute  such  works 
and  may  recorer  in  a  summary  manner  from  the  owner  the  expenses 
incurrea  by  them  in  so  doing,  or  may  by  order  declare  the  same  to  be 
private  improYement  expenses  («). 

Water  ScprLY. 

Ihtrers  of  Loral  Authcrity  in  relation  to  Supply  of  Water » 

General  51.  Any  urban  authority  may  provide  thor  district  or  any  part 

powers  fur  thereof,  and  any  rural  authority  may  proTide  their  district  or  any  eon- 
dii!Sriot*with  ^^u^<>^  P^^e  therein,  or  any  part  of  any  such  contributory  {dace, 
water.  ^^h  a  supply  of  water  proper  and  sufficient  for  public  and  prirate 

purposes,  and  for  those  purposes  or  any  of  them  may — 

(1.)  Construct  and  maintain  waterworks,  dig  wells,  and  do  any 

other  necessary  acts ;  and 
(2.)  Take  on  lease  or  hire  any  water- works,  and  (with  the  sanction 
of  the  Local  Government  Board)  purchase  any  waterworks 
or  any  water  or  right  to  take  or  convey  water,  either  within 
or  without  their  district,  and  anv  rights,  powers,  and  privi- 
leges of  any  water  companv ;  ana 
(3.)  Contract  with  any  person  for  a  supply  of  water. 
Power  of  54.  Where  a  local  authority  supply  water  withm  their  district,  they 

carr>iiig  Rhall  have  the  same  powers  and  be  subject  to  the  same  resMc- 
niaius.  ^^q,  f^^  carrying  water  mains  within  or  without  their  district  as  they 

have  and  are  subject  to  for  carrying  sewers  within  or  without  theu- 
district  respectivelv  by  the  law  for  the  time  being  in  force  (f). 
An  to  Rupply      00.  A  local  authority  shall  provide  and  keep  in  any  waterworks 
of  water.       constructed  or  purchased  by  them  a  supply  of  pure  and  wholesome 
water ;  and  where  a  local  authority  lay  any  pipes  for  the  supply  of 
any  of  the  inhabitants  of  their  district,  the  water  may  be  constantly 
laid  on  at  such  pressure  as  will  carry  the  same  to  the  top  story  of  the 
highest  dwelling-house  within  the  district  or  part  of  the  district 
supplied. 
Power  to  56.  Where  a  local  authority  supply  water  to  any  premises  they  may 

r.haive  water  charge  in  respect  of  such  supply  a  water  rate  to  be  assessed  on  the  net 
iviiU.^"*       annual  value  of  the  premises  ascertained  in  the  manner  by  this  Act 
prescribed  with  respect  to  general  district  rates ;  moreover  they  may 
enter  into  agreements  for  supplying  water  on  such  terms  as  may  bie 
agreed  on  Mtween  them  and  the  persons  receiving  the  supply,' and 
shall  have  the  same  powers  for  recovering  water  rents  or  other  pay- 
ments accruing  under  such  agreements  as  they  have  for  recovering 
water  rates  (n). 
inconM>ra-        57.  For  the  purpose  of  enabling  any  local  authority  to  supply  water 
tionofcer-    there  shall  be  inoorporated  with  tiiis  Act  the  WaterworlcB  Clauses 
Nioni of'"     Act,  1863,  and  the  foUowing  provisions  of  the  WaterworiLS  Clauses 
Waterworks  Act,  1847 ;  (namely,) 
ciHUHe.s  <*  Witii  respect''  (where  the  local  authority  have  not  the  control 

(«)  See  Hariptavu  ▼.  Taylor,  32  L.  J.  IL  G.  Ill,  as  to  power  to  determine 
nature  and  extent  of  worlu. 
(0  Sects.  16—18,  anU,  p.  012;  32—34,  eaOe^  p.  «15. 
(tt)  See  s.  10  of  the  Public  Health  Water  Act,  187S. 
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of  the  streets)  "  to  the  breaking  up  of  streets  for  the  purpose 
of  laying  pipes ;  *'  and 
"TTith  respect  to  the  oommunication  pipes  to  be  laid  by  the 

undertakers;''  and 
'*  With  respect  to  the  commonication  pipes  to  be  laid  by  the  in- 

habitimts ; "  and 
"  With  respect  to  waste  or  misuse  of  the  water  supplied  by  the 

undertakers ; "  and 
*^  With  respect  to  the  provision  for  guarding  against  fouling  the 

water  of  the  und^takers ; "  and 
*<  With  ^respect  to  the  payment  and  the  recoyery  of  the  water 
rates." 
ProTided — 

That  the  provisions  with  respect  to  the  communication  pipes  to  be 
laid  by  the  undertakers  and  the  inhabitants  respectively  shall 
apply  onlv  in   districts   or   parts  of  districts  where  the  local 
authority  lay  any  pipes  for  the  supply  of  any  of  the  inhabitants 
thereof;  and 
That  any  dispute  authorised  or  directed  by  any  of  the  said  incor- 
porated provisions  to  be  settled  by  an  inspector  or  two  justices 
shall  be  settled  by  a  Court  of  summary  jurisdiction ;  and 
That  section  44  of  the  Waterworks  Clauses  Act,  1847,  shall  for  the 
purposes  of  this  Act  have  effect  as  if  the  words  "  with  the  consent 
in  writing  of  the  owner  or  reputed  owner  of  any  such  house,  or  of 
the  aeeut  of  such  owner,**  were  omitted  therefrom ;  and  any  rent 
for  pipes  and  works  paid  by  an  occupier  under  that  section  may 
be  oeaucted  by  him  from  any  rent  from  time  to  time  due  from 
him  to  such  owner  (r). 
62.  Where  on  the  report  of  the  surveyor  of  a  local  authority  it  ap-  Local  antho- 
pears  to  such  authority  that  any  house  within  their  district  is  without  ^^y  !"<*>' 
a  proper  supply  of  water,  and  that  such  a  supply  of  water  can  be  J^jJi^g  to  be 
fumisned  thereto  at  a  oost  not  exceeding  the  water  rate  authorised  by  supplied 
any  local  Act  in  force  within  the  district,  or  where  there  is  not  any  with  wator 
local  Act  60  in  force  at  a  oost  not  exceeding  twopence  a  week,  or  at  *"  cf'rtaiH 
such  other  cost  as  the  Local  Government  Board  may,  on  the  applica-  ^^^^* 
tion  of  the  local  authority,  determine  under  all  the  circumstances  of 
the  case  to  be  reasonable,' the  local  authority  shall  give  notice  in  writing 
to  the  owner,  requiring  him,  within  a  time  therein  specified,  to  obtain 
such  supply,  and  to  do  all  such  works  as  may  be  necessary  for  that 
purpose  (y). 

If  such  notice  is  not  complied  with  within  the  time  specified,  the 
local  authority  may,  if  they  think  fit,  do  such  works  and  obtain  such 
supply,  and  iot  that  purpose  ma^r  enter  into  anyr  contract  with  any 
water  company  supplying  water  within  their  district ;  and  water  rates 
may  be  made  and  levied  on  the  premises  by  the  authority  or  company 
which  furnishes  the  supply  and  may  be  recovered  as  if  the  owner  or 
occupier  of  the  premises  had  demanded  a  supply  of  water  and  were 
willing  to  pay  water  rates  for  the  same,  and  any  expenses  incurred  by 
the  l<>cal  authority  in  doing  any  such  works  may  be  recovered  in  a 
summary  manner  from  the  owner  of  the  premises,  or  may  by  order  of 
the  local  authority  be  declared  to  be  private  improvement  expenses. 

{x)  The  Acts  incorporated  aro  20  &  27  Vict  c.  08,  and  10  ft  11  Vict  c.  17, 
as.  28  -34,  and  44—74. 
(y)  See  8.  8  of  the  Public  Health  Water  Act,  1878. 
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Occupation  of  CeUnr  LioeUuigt, 


PiohiblUon       71.  It  shall  not  be  lawful  to  let  or  ocenpy  or  saffer  to  be  occupied 

of  occapying  separately  as  a  dwelling  any  cellar  (incloding  for  the  por^^es  of  thii 

d^^eiU  ffSL     "^    "^  ^^^  expression  any  vault  or  nndergronnd  room)  bmit  or  rebuilt 

^     "^     after  the  passing  of  this  Act,  or  which  is  not  lawfully  so  let  or  occupied 

at  the  time  of  me  passing  of  this  Act  (r). 

Coats  and         104.  All  reasonable  costs  and  expenses  incurred  in  making  a  com- 

expenaes  cif  plaint,  or  giving  notice,  or  in  obtaining  any  order  of  the  Court  or  any 

p]rov?8iou8^*'  justice  in  relation  to  a  nuisance  under  this  Act,  or  in  carrying  the 

relating  tii     same  into  effect,  shall  be  deemed  to  be  money  paid  for  the  use  and  at 

nuisances,     the  request  of  the  person  on  whom  the  order  is  made,  or  if  the  order  is 

made  on  the  local  authority,  or  if  no  order  is  made,  but  the  nuisance 

is  proved  to  have  existed  when  the  complaint  was  made  or  the  notice 

given,  then  of  the  person  by  whose  act  or  default  the  nuisance  was 

caused ;  and  in  case  of  nuisances  caused  by  the  act  or  default  of  the 

owner  of  premises,  such  costs  and  expenses  may  be  recovered  from  any 

person  who  is  for  the  time  being  owner  of  such  premises :    Providea 

that  such  costs  and  expenses  shaU  not  exceed  in  the  whole  one  year's 

rackrent  of  the  prenuses  [a). 

Such  costs  and  expenses,  and  any  penalties  incurred  in  relation  to 
any  such  nuisance,  may  be  recovered  in  a  summary  manner  or  in  any 
county  or  superior  Court ;  and  the  Court  shall  have  power  to  divide 
costs,  expenses,  and  penalties  between  persons  by  whose  acts  or  defaults 
a  nuisance  is  caused  as  to  it  may  seem  just. 

Any  costs  and  expenses  recoverable  under  this  section  by  a  local 
authority  from  an  owner  of  premises  may  be  recovered  from  ihe  occn- 
pier  for  the  time  being  of  such  premises ;  and  the  owner  shall  allow 
such  occupier  to  deduct  any  moneys  which  he  pays  under  this  enact- 
ment out  of  the  rent  from  time  to  time  becomiuff  due  in  respect  of  tiie 
said  premises,  as  if  the  same  had  been  actually  paid  to  such  owner 
as  part  of  such  rent  (&). 

Provided,  that  no  such  occupier  shall  be  required  to  pay  any  for&er 
sum  than  the  amount  of  rent  for  the  time  being  due  from  him,  or 
which,  after  demand  of  such  costs  or  expenses  from  such  occupier,  and 
after  notice  not  to  pay  his  landlord  any  rent  without  first  deducting 
the  amount  of  such  costs  or  expenses,  becomes  payable  by  such  occu- 
pier, unless  he  refuses,  on  application  to  him  by  the  local  autiiority, 
truly  to  disclose  the  amount  of  his  rent  and  the  name  and  address  of 
the  person  to  whom  such  rent  is  payable ;  but  the  burden  of  proof  that 
the  sum  demanded  from  any  such  occupier  is  greater  than  the  rent  due 

(;:)  S.  72  relates  to  existing  cellar  dwellings ;  s.  73  to  the  penalty ;  a.  74 
defines  ** occupying  as  a  dwelling  " ;  s.  75  gives  power  to  close  oellars  in  case 
cf  two  convictions. 

For  the  provisions  as  to  cellars,  dec,  within  the  metropolis,  see  a.  23,  sub-s.  S, 
or  the  Metropolitan  Building  Act,  1855,  <m^,  p.  505,  and  sa.  101  — iGi  of  the 
Metropolis  Management  Act,  1855,  anJlet  p.  569. 

(a)  88.  01  to  111  make  provisions  as  to  nuiaanoes  in  general;  and  as.  112  to 
115,  as  to  offensive  trades. 

A  man  stopping  up  a  drain,  made  in  his  land  without  his  oonsmit,  to  as  to 
create  a  nuisance,  i&  a  person  by  whose  act  the  nuisance  arose.  HiddtU  ▼• 
SptaVf  40  L.  T.  N.  S.  130.  See  also  as  to  what  are  nuiaanoes  caused  by  tke 
act  or  default  of  the  owner,  Draper  v.  Sperruig,  10  0.  B.  N.  S.  113 ;  30  H  J. 
M.  U.  225 ;  Brovn  v.  Bwsell,  h.  R.  3  Q.  B.  251. 

(5)  See  similar  provisions  of  the  Metropolis  Management  Amendment  Act, 
1862,  s.  06,  mUCj  p.  600.    See  Ayan  v.  Thmnpton,  L.  R.  3  0.  P.  144,  as  to  actual 

aymont  of  the  money  by  the  occupier,  and  the  landlord's  right  to  dJstndo. 
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by  him  at  the  time  of  such  notice,  or  vhich  has  einco  accruedi  shall 
lie  on  such  occupier : 

Frovided  also,  that  nothiog  herein  contained  shall  affect  any  con- 
txact  between  any  owner  or  occupier  of  any  house,  building,  or  other 
property  whereby  it  is  or  may  be  agreed  that  the  occupier  shall  pay  or 
oiseharfe  all  rates,  dues,  and  sums  of  money  payable  in  respect  of  such 
house,  building,  or  other  property,  or  to  affect  any  contract  whatsoeyer 
between  landlord  and  tenant  (r). 


PART  IV. 
LOCAL  GOVERNMENT  PROVISIONS. 

HlOU-WATS  AND  STREETS. 
^s  to  Hiffhivaiffi, 

144.  Ever)'  urban  authority  shall  within  their  district  exduHvely  of  Powers  of 
any  other  person  execute  the  office  of  and  be  surveyor  of  highways,  jvrj'eyors  of 
and  have,   exercise  and  be  subject  to  all  the  powers,   authorities,  a,Hi*JJf*ve8. 
duties,  and  liabilities  of  suney'ors  of  highways  under  the  law  for  tries  under 
the  time  being  in  force,  Fave  so  far  as  such  powers,  authorities,  or  &  &  6  >V.  4, 
duties  are  or  may  be  inconsistent  with  the  provisions  of  tin's  Act ;  J**  ^o»^oflto«l 
every  urban  authority  shall  also  have,  exercise  and  be  subject  to  all  authority 
the  powers,  authorities,  dutief*,  and  liabilities  which  by  the  Highway 

Act,  1835,  or  nny  Act  amending  the  Fame,  are  vested  in  and  given 
to  the  inhabitants  in  vestry  assembled  of  any  parish  within  their 
district  {ff). 

All  ministerial  acts  re<|uired  by  any  Act  of  Parliament  to  be  done 
bv  or  to  the  surveyor  of  highways  may  be  done  by  or  to  the  surveyor 
of  the  urban  authority,  or  by  or  to  such  other  person  as  they  may 
appoint. 

145.  The  inhabitants  within  any  urban  district  shall  not  in  respect  lybabitant^ 
of  any  property  situated  therein  be  liable  to  the  payment  of  highway  Jiigtricinot 
rate  or  other  pajment,  not  being  a  toll,  in  respect  of  making  or  re-  nable  to 
pairing  roads  or  highways  without  such  district :  Provided,  that  any  rates  for 
person  who  in  any  place  after  the  passing  of  this  Act  ceases  under  or  "'^i*^-^**! 
oy  virtue  of  any  provision  of  this  Act,  or  of  any  order  made  there-         "    ^ 
under,  to  be  surveyor  of  highways  within  snch  place,  may  recover  any 
highway  rate  made  in  respect  of  such  place,  and  remainm?  unpaid  at 

the  time  of  his  so  ceasing  to  be  such  surveyor,  as  if  he  had  not  ceased 
to  be  such  surveyor ;  and  the  money  so  recovered  shall  be  applied,  in 
the  first  place,  in  reimbursing  himself  any  expenses  incurrM  by  him 

(c)  As  to  tlie  queeticm  whetltcr  tbc  lundlurd  or  tbo  tenant  is  liable  iisdcr 
cuveiumts,  bco  tho  cases  cited  au/e,  Cbnp.  XXf.  8ee  a  similar  provision  iu 
8.  96  of  tbe  Metropolis  Management  Act,  lS<i2,  ante,  p.  000. 

<d)  By  this  section  tbe  urbiui  authority  is  placed  in  the  position  of 
Morreyor  of  highways,  and  also  in  the  position  of  the  parish  itself,  under  the 
proTisions  of  5  4r  6  Will.  4,  c  60.  The  surveyor  appointed  by  tho  urban 
fUthority  is  in  the  same  position  as  the  district  surveyor  of  a  highway  board, 
by  25  k,  S6  Vict  c.  61,  a.  16.  See  s.  00  of  tho  Metropolis  Management  Act, 
1S55. 

In  an  action  against  an  urban  authority  as  surveyor  of  highways,  th 
lirorlskms  of  ss.  252,  264  of  this  Act  will  apply,  and  not  those  by  the  High- 
way Act,  5  &  6  Win.  4,  c.  •'iO,  8.  \W,    Ttrtflor  ▼.  M<Uham  local  Board,  47  L.  J. 
C.  fr.  12. 
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u  rach  tarreyoFi  and  in  duchaigin^  any  debts  legally  owing  by  him 
on  acooant  of  the  highways  within  hu  jurisdiction ;  and  the  surpins  (if 
any)  shall  be  paid  by  him  to  the  treasurer  of  the  nrban  authority,  and 
carried  to  the  fund  or  rate  applicable  to  the  repair  of  highways  within 
their  district  (r). 
Power  of  1 46.  Any  urban  authority  may  agree  with  any  person  for  the  makinf 

urban  an*  of  roads  Within  their  district  for  the  public  use  ftrough  the  lands  ana 
aum^^to  "^  ^^^  expen5ie  of  such  person,  and  may  agree  that  such  roads  ahall 
ninkiiig  of  become  and  the  same  shall  accordinglr  become  on  completion  hif^h- 
iicw  public  wap  maintainable  and  repairable  by  the  inhabitants  at  large  wi&in 
^^'^  their  district ;  they  may  also  with  tne  consent  of  two-thirda  of  their 

number,  agree  ^ith  sucn  person  to  pay,  and  may  accordingly  pay,  any 
portion  of  the  expenses  of  making  such  roads  {/). 
Power  of  117.  Any  urban  authority  may  agree  with  the  proprietors  of  any 

urlwii  an-      canal,  railway,  or  tramway,  to  adopt  and  maintain  any  existing  or  pro- 
coiistniet  or  j®<^*^  bridge,  viaduct,  or  arch  Ttitnin  their  district,  over  or  under  any 
aiinnt  public  such  cnnal,  railway,  or  tramway,  and  the  approaches  thereto,  and  may 
britigea,  &e.,  accordin^^ly  adopt  and  maintain  such  bridge,  viadnct,  or  arch,  and  ap- 
over  or  un-    proarhes  as  parts  of  public  streets  or  roads  maintainable  and  repair- 
<^er  canals,    ^y^^^  |^^,  ^^  inhabitants  at  large  within  their  district ;   or  such  autho- 
rity may  themselves  agree  to  construct  any  such  bridge,  viaduct,  or 
arch  at  the  expense  of  such  proprietors ;  they  may  also,  with  the  con- 
sent of  two-thirds  of  their  number,  agree  to  pay,  and  may  accordingly 
pay,  any  portion  of  the  expenses  of  the  construction  or  alteration  of 
any  such  bridge,  viaduct,  or  arch,  or  of  the  purchase  of  any  adjoining 
lands  requirea  for  the  foundation  and  the  support  thereof,  or  for  the 
approaches  thereto. 
Power  of  148.  Anj  urban  authority  may  by  agreement  with  the  trustees  of 

tirtwn  au-  any  tumpike  road,  jot  vnii.  any  person'  liable  to  repair  any  street 
enter'into  ^^  ^"^*  ^^  ^^^  P"^  thereof,  Or  with  the  surveyor  of  any  county 
af^rpenieiita  bridge,  take  on  themselves  the  maintenance,  repair,  cleansing  or  water- 
with  turn-  ing  of  any  such  street  or  road  or  any  part  thereof,  or  of  any  road  over 
pilcctniHtees  ^ny  county  bridge,  and  the  approacnes  thereto,  or  of  any  part  of  the 
&c  <>f^*'*^'^'  ^^'^  streets  or  roads  within  tneir  district,  and  may  remove  any  tum- 
mndii.  pike  gates,  toll  gates,  or  bars  which  may  be  situated  within  their  dis- 

trict^ and  may  erect  other  tumpike  gates,  toU  gates,  or  bars  in  lien 
thereof,  on  such  terms  as  the  urban  authority  and  such  trustees  or  per- 
son or  suneyor  as  aforesaid  may  agree  on  {ff) : 
Prorided — 

That  where  any  mortgage  debt  is  charged  on  the  tolls  of  any  such 
tumpike  road,  no  agreement  shall  be  made  for  the  removal  of  any 
of  the  toll  gates  or  bars  thereon,  unless  with  the  previous  con- 
sent in  writing  of  a  majority  of  at  least  two-thirds  in  value  of  the 
mortgagees;  and 
'J  hat  where  the  terms  arranged  include  any  annual  or  other  pay- 
ments from  such  urban  authority  to  the  trustees  of  any  such 
tumpike  road,  then  the  payments  may  be  secured  on  any  rand  or 
rate  applicable  by  such  authority  to  any  of  the  purposes  of  this 
Act,  in  the  same  manner  as  other  charges  on  any  such  fund  or  rate 
are  authorised  by  this  Act. 
Any  executors,  administrators,  guardians,  trustees,  or  committee  of 
the  estate  of  any  idiot  or  lunatic,  who  are  as  such  for  the  time  being 

(0  See  now  s.  IS  of  the  Highway  Act,  1878,  41  &  4S  Vict.  c.  77. 
(/)  See  s.  152  of  this  Act.  pott.  p.  625. 

(g)  See  NutUr  v.  AecringUm  Local  Board,  L.  R,  4  Q.  B.  D.  375 :  4S  L.  J. 
Q.  B.  487,  as  to  dividing  the  repair. 
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entitled  to  any  money  charged  or  secured  on  the  tolls  of  any  such 
turnpike  road,  may  consent  to  any  snch  agreement  as  aforesaid,  as 
lolly  as  if  they  r^ipectirely  were  so  entitled  in  their  own  right,  dis- 
charged  of  all  trusts  in  respect  thereof;  and  all  executors,  adminis- 
trators, guardians,  trustees,  and  committees  so  consenting  are  hereby 
0€Terally  indemnified  for  so  doing. 

Regnlalitm  of  Streets  and  Buildings, 

149.  All  streets,  being  or  which  at  any  time  beoome  highways  re-  Vesting  of 
pa'mble  by  the  inhabitants  at  large  within  any  urban  district,  and  the  ?^^f![  ^^'' 
pavements,  stones,  and  other  materials  thereof,  and  all  buildings,  im-  aaX>rity. 
plements,  end  other  things  proTided  for  the  purposes  thereof,  shml  rest 

m  and  be  imder  the  control  of  the  urban  authority  (/i). 

The  urban  authority  shall  from  time  to  time  cause  all  such  streets 
to  be  loTcUed,  pared,  metalled,  flagged,  channelled,  altered,  and  re- 
paired, as  occasion  may  require ;  they  may  from  time  to  time  cause 
the  soil  of  any  street  to  be  raised,  lowered,  or  altered  as  they  may 
think  fit,  and  may  place  and  keep  in  repair  fences  and  posts  for  the 
safety  of  foot  passen^rs. 

Any  person  who  without  the  consent  of  the  urban  authority  wilfully 
displaces  or  takes  up  or  who  injures  the  pavement,  stones,  materials, 
fences,  or  posts  of,  or  the  trees  in  any  such  street,  shall  be  liable  to  a 
penalty  not  exceeding  five  pounds,  and  to  a  further  penidty  not  ex- 
ceeding five  shillings  for  every  square  foot  of  pavement,  stones  or  other 
materials  so  displaced,  taken  up,  or  injured ;  ne  shidl  also  be  liable  in 
the  case  of  any  injury  to  trees  to  pay  to  the  local  authority  such 
amount  of  compensation  as  the  Court  may  award. 

150.  'Where  any  street  within  any  urban  district  (not  being  a  high-  Power  to 
way  repairable  by  the  inhabitants  at  large)  or  the  carriageway,  footway  compel  pay- 
or any  other  part  of  such  street  is  not  sewered,  levdled,  paved,  metidlea,  ^'^'  ^>  ^' 
fla^-^ied,  channelled,  and  made  good  or  is  not  lighted  to  the  satisfaction  sticettf. 

of  the  urban  authority,  such  authority  may,  by  notice  addreued  to  the 
respective  owners  or  occupiers  of  the  premises  fronting,  adjoining,  or 
abutting  on  such  parts  thereof  as  may  require  to  be  sewerecl,  levelled, 
pared,  metalled,  nagged  or  channelled,  or  to  be  lighted,  require  them 
to  sewer,  level,  pave,  metal,  flag,  channel,  or  make  good,  or  to  provide 
proper  means  for  lighting  the  same  within  a  time  to  be  specified  in 
»ncn  notice  (/)• 

(A)  It  was  hold  that  s.  68  of  the  Public  Health  Act,  1848,  only  gave  a  dlii- 
eretionary  power  to  the  urban  authority  to  place  and  keep  in  repair  fences, 
Ac,  but  did  not  imiMMie  on  them  anv  absoliito  duty  to  do  so.  WiUnn  v. 
MiM^vr  nf  Halifax,  L.  R.  3  £x.  114  ;  37  L.  J.  Ex.  44.  See  Barougfi  q/  BalhurU 
V.  Macphenon,  L.  R.  4  Ap.  Can.  256. 

See  as  to  highways  repairable  by  the  inhabitants  at  large,  CovertlaU  v. 
OurlUm,  L.  K.  4  Q.  D.  D.  104,  48  L.  J.  Q.  B.  128 ;  and  see  Bagtkaw  v.  Buxton 
LkoI  Board,  L.  B.  1  Ch.  Div.  220;  45  L.  J.  Ch.  260  ;  Taylor  v.  Corpomtion  oj 
VidkoM,  L.  R.  4  Ch.  Div.  305  ;  46  L.  J.  Ch.  105.  As  to  property  reverting  to 
the  owuer  of  the  soil.  Rolls  v.  St.  George's,  Sovlhwart,  L.  R.  14  Ch.  Div.  785. 
Hee  Burgss*  v.  Northieieh  Local  Board,  L.  R  6  Q.  B.  D.  294 ;  50  L.  J.  Q.  B. 
:iy :  44  Ll  T.  154 ;  39  W.  B.  931.  See  s.  27  of  the  Highway  Act,  1878,  41  ^  42 
Vict.  c.  77. 

(«)  As  to  the  general  object  of  this  section,  see  Local  Board  (tf  Kingstonr 
ispom-IiuU  V.  Jonu,  1  H.  &  N.  489  ;  26  Ia  J.  Ex.  33. 

An  urban  authority  is  not  empowered  by  this  section  to  make  new  streets 
a»d  chaiige  the  owners  of  the  adjoining  lands  with  the  expenses  therein 
menUonea.  Local  Board  of  Kingston-ttpon-Hull  v.  Jcnes,  1  U.  d:  N.  489;  26 
L.  J.  Ex.  83.  But,  under  this  section,  the  owners  of  property  adjoining 
Lind  which  comes  wlthhi  the  definition  of  the  word  street,  may  be  re- 
quired to  pave,  and  do  other  works  notwithstanding  that  the  ground 
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Before  Riving  such  notice  the  urban  authority  shall  cause  plana  and 
sections  of  any  structural  works  intended  to  be  executed  undo  this 
section,  and  aii*estimate  of  the  probable  cost  thereof,  to  bo  made  nnder 
the  direction  of  their  surrevor,  such  plans  and  sections  to  be  on  a  scale 
of  not  less  than  one  inch  for  eighty-eight  feet  for  a  horizontal  plan, 
and  on  a  scale  of  not  less  than  ono  inch  for  ten  feet  for  a  Tertical 
section,  and,  in  fhe  case  of  a  sewer,  showing  the  depth  of  such  Fewer 
below  the  surface  of  the  ground ;  such  plans,  section;",  and  estimate 
shall  be  deposited  in  the  office  of  the  uroan  authority,  and  t-ball  be 
open  at  all  reasonable  hours  for  the  inspection  of  all  persons  interested 
therein  during  the  time  specified  in  such  notice ;  and  a  reference  fo 
such  plans  and  sections  in  such  notice  shall  be  sufficient  mithoot 
requinng  any  copy  of  such  plans  and  sections  to  be  annexed  to  suck 
notice. 

If  such  notice  is  not  complied  with,  the  urban  authority  may,  if  thev 
think  fit,  execute  the  works  mentioned  or  referred  to  therein;  and  mar 
recover  in  a  summary  manner  the  expenses  incurred  by  them  in  to 
doing  from  the  owners  in  default,  according  to  the  frontage  of  their 
respectire  premiFes,  and  in  such  proportion  as  is  Fettled  by  the  sarreyor 
of  the  urban  authority,  or  (in  case  of  dispute)  by  arbitration  in  manner 
provided  by  this  Act ;  or  the  urban  authority  may  by  order  dedate 
the  expenses  so  incnrred  to  be  private  improvement  expenses  (k). 

The  same  proceedings  may  be  taken,  and  the  same  powers  may  be 
exercised,  in  respect  of  any  street  or  road  of  which  a  j; art  is  or  may  b« 

private  property  and  has  in  no  way  been  dedicated  to  tbe  public.  Sec  8L  I 
Marj/,  UlittgtonVe$tr»  v.  Barrett,  L.  R.  U  Q.  B.  278 ;  43  L.  J.  M.  C.  85;  decided  , 
under  o.  10i>  of  tho  Metropolis  Management  Act,  1855,  aitte,  p.  571. 

Owners  cannot  bo  roquured  under  this  section  to  raise  the  street  to  the  IcTel 
of  other  streetn.  Cary  v.  Local  Board  of  Hull.  84  L.  J.  M.  C.  7. 

See  niinffwtnk  ▼.  MmtgmaerWf  2  L.  T.  N.  8.  726 ;  Wallinfftmi  v.  Wlite,  7 
Jur.  N.  S.  1013 ;  10  C.  B.  N.  8.  128 ;  WilUt  r.  WaUiiiffton,  32  L.  J.  C.  T.S6; 
18  C.  B.  N.  8.  865,  as  to  what  is  not  a  highway  repairable  by  the  inhabitants 
at  larxo. 

A  notice  with  footnote  that  particulars  of  the  works  could  be  obtained  at 
the  office,  was  held  good.  Ba^ey  r.  WiUcinsan,  33  L.  J.,  If.  C.  161 ;  10  L.  T. 
N.  8.  54S.  A  notice  in  part  ultra  rire*  can  be  enforced  as  to  the  port  which 
is  valid.  Hall  v.  Potter,  21  L.  T.  N.  8.  454 ;  39  L.  J.  M.  C.  1.  But  the  ex- 
penses cannot  be  recoTcred  without  proof  of  the  preliminary  notice,  Jarrotr 
Local  Board  v.  Katrud^,  L.  B.  6  Q.  B.  128 ;  and  It  is  bad  if  it  does  not  suffi- 
ciently specify  the  woru.    Mayor  of  Blackbwm  v.  ParkinMn^  SS  I^  T.  119 : 

28  L.  J.  If.  C.  7.    As  to  an  urban  authority  being  estopped  by  the  terma  of 
notice,  see  Oovld  ▼.  Bacuj}  Local  Boards  50  L.  J.  M.  C.  44  ;  44  L.  T.  N.  8. 108 ; 

29  W.  R.  471. 

(k)  The  apportionment  should  be  according  to  tho  frontage  of  tho  premises 
of  each  owner,  trrespective  of  the  width  of  the  street,  and  whether  their 
premises  have  access  to  it  or  not.  Reg.  v.  Nevrport  Local  Board,  S  B.  4c  8.  341 ; 
M2  L.  J.  M.  C.  97.  But  a  claim  from  the  owners  of  property  on  one  side 
which  required  the  work  has  been  held  to  be  a  good  apportionment.  H'ab^U 
Urban  Authority  v.  Mander,  L  R.  6  C.  P.  D.  248 ;  28  W.  R.  922 :  but  compare 
Whitchurch  v.  Fulhaw,  Board,  L.  R.  1  Q.  B.  238 ;  MUe  End  Vegtry  ▼.  White- 
chapel  l/nUm,  L.  R.  1  Q.  B.  D.  680,  doddod  under  the  Metropolis  ICanagement 
Acts  and  directly  to  the  contrary,  ante,  p.  571. 

The  owner  of  the  property  at  the  time  the  work  is  done,  not  when  the 
notice  is  given,  is  the  person  liable.  Hinton  ▼.  Steindon  Board,  40  Ij.  T.  N.  8. 
424.  Those  expenses  may  by  s.  257  bo  charged  upon  the  premipes  by  annual 
instalments  for  not  more  than  thirty  years,  pMt,  p.  634.  See  Toitenhent^ 
Local  Board  t.  Mouell,  L.  R.  1  Bz.  Div.  614 ;  76.  L.  R  15  Ch.  Dir.  378;  50 
L.  J.  Ch.  99. 

If  tho  urban  authority  proceed  to  recover  simimarily,  sec  &  251 ;  If  by 
arbitration,  see  ss.  179—181.  As  to  an  award  not  being  binding  on  any 
frontager  not  a  party  to  the  arbitration  and  who  has  not  had  notice  of  it,  see 
Tunbruige  WeUa  Local  Board  v.  Ackroyd,  L.  R  5  Ex.  D.  199 ;  40  L,  J.  Ex.  403  ; 
28  W.  R.  450. 

As  to  estoppel  by  decision  of  Justices,  see  Reg,  v,  //v/cAin*  L.  R.  6  Q.  B.  D. 
300.  '' 
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a  public  foolpatb,  or  repairable  by  tbe  inbabitants  at  large,  as  fully  as 
il  the  wbole  of  sucb  street  or  road  was  a  bigbway  not  repairable  by  tbe 
inhabitants  at  large. 

lol.  Tbe  incumbent  or  minister  of  any  cburcb,  cbapel,  or  place  Ezcmplion 
appropriated  to  public  religious  worsbip,  wbicb  is  now  by  law  exempt  ^^^  ®*" 
from  rat€s  for  tbe  relief  of  tbe  poor,  sball  not  be  liable  to  any  expenses  ^^J^t*^" 
under  tbe  last  preceding  section,  as  tbe  owner  or  occupier  oi  such  section  of 
churcb,   cbapel,  or  place,  or  of  any  cburcbyard  or  burial  ground  incumbent ' 
attached  thereto,  nor  shall  any  such  expenses  be  deemed  to  be  a  charge  ^^^^^^'^^^^ 
on  anch  churcb,  chapel,  or  other  place,  or  on  such  churchyard  or  bunal 
ground,  or  to  subject  the  same  to  distress,  execution,  or  other  legal 
process ;   and  the  urban  authority  may,  if  they^  think  fit,  undertake 
any  works  from  the  expenses  of  wnich  any  sucb  incumbent  or  minister 
is  nerebyexempted. 

152.  When  any  street  within  any  urban  district  not  being  a  high-  Power  to 
way  repairable  by  tbe  inhabitants  at  large  has  been  sewered,  levelled,  ^®jj"]?  '*'?' 
paved,  flagged,  metalled,  channelled,  and  made  good,  and  provided  ^^cn  ^^ 
with  proper  means  of  lighting  to  tbe  satisfaction  of  the  urban  authority,  newercd. 
such,  authority  may,  if  they  think  fit,  by  notice  in  writing  put  up  in  *.^-.  to  1»« 
any  part  of  the  street,  declare  the  same  to  be  a  highway,  and  thereupon  ^^'S^^^'^y^- 
the  same  shall  become  a  highway  repairable  by  the  inhabitants  at 

large ;  and  every  such  notice  shall  be  entered  among  the  proceedings  of 
the  urban  authority. 

Provided  that  no  such  street  sball  become  a  bigbway  so  repairable, 
if  within  one  month  after  such  notice  has  been  put  up  the  proprietor 
or  the  majority  in  number  of  proprietors  of  such  street,  by  notice  in 
writing  to  the  urban  authority,  object  thereto,  and  in  ascertaining 
such  majority  joint  proprietors  shall  be  reckoned  as  one  proprietor  (/). 

153.  "Where,  for  any  purpose  of  this  Act,  any  urban  authority  deem  Power  to 
it  necessary  to  raise,  sink,  or  otherwise  alter  the  situation  of  any  water  or  require  gas 
gas  pipes,  mains,  plugs,  or  other  waterworks  or  gasworks,  faid  in  or  f,?peJ^to  be 
under  any  street,  they  may^  by  notice  in  writing  require  the  owner  of  moved. 
the  pipes,  mains,  plugs,  or  works,  to  raise,  sink,  or  otherwise  alter  the 
situation  of  tbe  same  in  such  manner  and  within  such  reasonable  time 

as  ia  specified  in  tbe  notice;  the  expenses  of  or  connected  with  any 
such  alteration  sball  be  paid  by  tbe  uroan  authority;  and  if  sucb  notice 
^  is  not  complied  with,  (he  urban  authority  may  themselves  make  tbe 
f  alteration  required : 
j      Provided — 

That  no  such  alteration  sball  be  required  or  made  which  will 
permanently  injure  any  such  pipes,  mains,  plugs,  or  works,  or 
prevent  tbe  water  or  gas  from  flowing  as  ireely  and  con- 
veniently as  usual ;  and 
That  where  under  any  local  Act  of  Parliament  tbe  expenses  of  or 
connected  with  tne  raising,  sinking,  or  otherwise  altering  tbe 
situation  of  any  water  or  gas  pipes,  mains,  plugs,  or  other 
waterworks  or  gasworks,  are  directed  to  be  b^me  by  the 
owner  of  such  pipes  or  works,  bis  liability  in  that  respect 

(O  Bee  note  {d)  antt^  p.  621,  aa  to  the  adoption  of  roadii  under  the  provisions 
of  tha  Highway  Act,  1835.  But  under  tbiit  section  a  highway  dedicated  to  the 
public  must,  in  order  to  vest  in  an  urban  authority,  be  used  and  adopted 
ly  the  public,  Macleit  v.  Heme  Bay,  etc.,  35  L.  T.  N.  S.  202. 

See  8. 146f  ante  p.  02S.  aa  to  powers  to  agree  as  to  making;  of  now  public 
Totidm :  and  Reg.  v.  Jhikinneld  Local  Boanf,  4  B.  &  8.  158 ;  32  L.  J..  M.  C. 
S^o.  as  to  owner  not  making  new  rund  to  the  satisfaction  ui  urban 
authority:  and  WilUt't.  WaUingUm.  32  L.  J.  C.  P.  SO  :  18  C.  B.  N.  ».  8(55,  es  to 
requirhig  the  owners  of  property  adjoining  street  U)  do  the  wo«-V  nnHer  s.  150. 
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shall  continue  in  the  same  manner  and  Lud  r  the-  tamt 
conditionfl  in  all  respects  as  if  this  had  not  been  passed. 
Power  to  1 ''^*  '^^7  urban  authority  may  purchase  any  premises  lor  the  )..ur- 

purchase  po^o  of  widenioG^,  opening,  enlarging,  or  otherwise  improving  any 
lireniisesfor  street,  or  (with  the  sanction  of  the  Local  Goremment  Boards  fortkie 
incjit^of        purpose  of  making  any  new  street  (/«). 

streets.  l')'>>  When  any  house  or  building  situated  in  any  street  in  aa  urban 

Power  to       clistrict,  or  the  front  thereof,  has  been  taken  doitu,  in  order  to  be  ic- 
regiilAtc  liiir  built  or  altered,  the  urban  authority  may  pref«cribe  the  line  in  vhiili 
of  buildings,  u^y  house  or  building,  or  the  front  thereof,  to  be  built  or  rebuilt  ia 
the  same  situation  shall  be  erected,  and  auch  house  or  building,  or  &e 
front  thereof,  shall  be  erected  in  accordance  therewith. 

The  urban  authority  shall  pay  or  tender  compensation  to  the  owner 
or  other  person  immediately  interested  in  such  house  or  bnildiiig  for 
any  loss  or  damage  he  mav  sustain  in  consequence  of  his  house  cv 
building  being  set  back  or  forward,  the  amoont  of  such  (ompeosaticn, 
in  case  of  dispute,  to  be  settled  by  arbitration  in  manner  pronded  br  i 
this  Act  (//). 
BiiiUUiigd  lo6.  It  shall  not  be  lawful  in  any  urban  district,  without  the  wiitta 

not  to  be       consent  of  the  urban  authority,  to  bring  forward  any  bouse  or  bmldi»  j 
war?*'*  ^^^  forming  part  of  any  street,  or  anj  part  thereof,  beyond  Uie  front  to  ' 
of  the  house  or  building  on  either  side  thereof)  nor  to  build  aq  { 
addition  thereto  beyond  tlie  front  of  the  house  or  building  on  dtkr 
side  of  the  same. 

Any  person  offendiog  against  this  enactment  shall  be  liable  to  i 
penalty  not  exceeding  forty  shillings  for  erery  day  during  which  tbt 
offence  is  continued  uter  written  notice  in  this  behalf  from  the  utImb^ 
authority  (o). 
iViwor  to  l'^7.  Every  urban  authority  may  make  by-laws  with  respeit  to  the 

make  by-       fuUowing  matters  ;  (that  is  to  say,) 

laws  respect-  f\\  "With  respect  to  the  level,  width,  and  construction  of  new 

buildings,  streets,  aud  the  provisions  for  the  sewerage  thereof  (p) : 

&c.         '  (-•)  "With  rispect  to  the  structure  of  walh<,  foundations,  rouffr 

(ftt  No  express  power  is  t;ivcii  be  llic  Act  to  tbc  m-lMti  autlunitj  to  niaic 
new  8ti-cdU,  but  tbin  provision  dearly  iiiii>lie!«  the  Tosec^dun  of  tllcit  puwcr. 
Sec  Gerald,  -\.  K.,  Fitzguraia'b  I'ublit  llcaltb  Act,  1^75. 

(n)  Couiiwrc  as.  74,  75,  7G  of  the  3ietroroli»  Muuagcmcut  Act,  lS<ii  ai»'', 
V.  .V.»i.  Bee  A/(U<en<  v.  Pontt>in>ol  Boni-d,  L.  H.  '.*  t'h.  Div.  077;  47  L.  J.  lli. 
7l»7,  following  iiUe  r.  Na*fo,\\ie.,  of  Urutl/ordy  S  L.  T.  N.  H.  491  ;  4  Giff.  -J-^l',  ok 
to  local  authority  huviug  uo  jxiwer  to  interfere  after  plan  approved. 

The  insertion  of  the  wordii  "  or  the  front  thereof,'  wQl  aprJy  to  the  ease 
where  one  half  of  the  house  was  taken  down  and  rebuilt  firvt,  and  tiien  the 
other  half. 

It  has  been  held  that  a  court  of  equity  has  no  jurisdiction  to  restxaSn 
I>roeecdinga  to  recover  a  penalty  for  buildin^f  beyond  the  fronts^  line,  Kerr 
V.  Corjtorcaion  qf  Proton^  L.  R.  6  Ch.  Div.  4Ga. 

(o)  See  Bauman  v,  St.  Pavcrtis  Ve^ry,  L.  R.  2  Q.  B.  52«  ;  36  L.  J.,  M.  C  127, 
oa  to  the  builder's  liability  to  the  penalty  for  erecting  a  bouse  not  in  accord- 
ance with  the  consent. 

It  has  been  held  to  be  a  question  of  fact  whether  or  not  the  house  forxoa 
part  of  a  street,  Bea.  v.  Full/oi'd,  88  L.  J.,  M,  C.  122 ;  10  L.  T.  N.  S.  84d.  Refer 
to  thiR  case  as  to  when  bou8e.<«  form  part  of  a  street  See  the  cases  cited  under 
B.  20  of  the  Metropolitan  Building  Act,  1805,  aide,  p.  606 ;  and  see  Simpwn  ▼. 
»)»Uh,  L.  R.  6  C.  r.  87;  40  L.  J.  M.  C.  89;  Corporatwti  </  Fctkettotu  v.  ITm^- 
icaid,  L.  R.  15  £q.  159  ;  Siet  y.  Majfor  of  Bnufford,  supra. 

(/>)  As  to  the  powers  of  the  urban  authorities,  see  BcLtr  v.  JIator,  dr. 
Poii*moa1h,  L.  R.  3  Ex.  Div.  157 ;  47  L.  J.  Ex.  2*23.  But  it  has  been  held 
that  a  person  who,  under  a  contract  with  a  building  owner,  built  alooc  a 
line  of  street  l.iid  out  by  sueb  owner,  is  not  "a  person  who  lays  out  a  new 
street"  within  a  bylaw,  j*oc  Mfvor,  iCr.,  Svi'd-rlafd  x.  Hyovtt.  4ti  L.  T. 
N.  S.  47S. 


PUBLIC   HEALTH   ACT,    1875.  CS?? 


and  chimneys  of  new  bnildings,  fer  securing  stability  and 

the  prevention  of  fires,  and  for  purposes  of  health  (r) : 

(3.)  With  respect  to  the  sufficiency  of  the  space  about  buildings 

to  secure  a  free  circulation  of  air,  and  with  respect  to  the 

Tentilation  of  buildings  («) : 

(4.)  With  respect  to  the  drainage  of  buildings,  to  waterclosei^, 

earthclosets,  privies,  ashpits  and  cesspools  in  connection 

with  buildings,  and  to  the  closing  of  buildings  or  parts  of 

buildings  unfit  for  human  habitation,  and  to  prohibition  of 

their  use  for  such  habitation  (t) : 

And  they  may  further  provide  for  the  obsen-ance  of  such  by-laws  by 

enactiiig'  therein  such  proyisions  as  they  think  necessary  as  to  the 

givine  of  notices,  as  to  the  deposit  of  plans  and  sections  by  persons 

intending  to  lay  out  streets  or  to  construct  buildings,  as  to  inspection 

by  the  urban  authority,  and  as  to  the  power  of  such  authority  (subject 

to  the  provisions  of  this  Act)  to  remove,  alter,  or  pull  down  any  work 

begun  or  done  in  contravention  of  such  by-laws :  Providtd  that  no 

by-law  made  under  this  section  shall  affect  any  building  erected  in  any 

place  (which  at  the  time  of  the  passing  of  this  Act  is  included  in  an 

urban  sanitary  district)  before  the  Local  Government  Acts  came  into 

force  in  such  plate,  or  anv  building  erected  in  any  place  (which  at  the 

time  of  the  passing  of  tnis  Act  is  not  included  in  an  urban  sanitary 

district)  before  such  place  becomes  constituted  or  included  in  an  urban 

district,  or  by  virtue  of  any  order  of  the  Local  Government  Board 

subject  to  this  enactment  (//). 

1.  be  provisions  of  this  section  and  of  the  two  last  prec^Ung  sections 
shall  not  apply  to  buildings  belonging  to  any  railway  company  and 
used  for  the  purposes  of  such  railway  under  any  Act  of  Parliament  (x), 

158.  Where  a  notice,  plan,  or  description  of  any  work  is  required  by  As  to  com- 
any  by-law  made  by  an  urban  authority  to  belaid  before  that  authority,  mcncemeni 
the  urban  authority  shall,  within  one  mouth  after  the  same  has  been  of  works 
delivered  or  sent  to  their  surveyor  or  clerk,  signify  in  writing  their  J?  worE?^" 
appiOYul  or  disapproval  of  the  inteuded  work  to  the  person  proposing  made  con- 
to  execute  the  name;  and  if  the  work  is  (ommenced  after  such  notice  trary  toi  y- 
oi  disapproval,  or  before  the  expiration  of  such  month  without  such  ^'^^^' 
,  apj^rova],  and  is  in  anv  respect  not  in  conformity  with  any  by-law  of 
^  the  urban  authority,  the  urban  authority  may  cau^e  to  much  of  the 
;  work  as  has  been  executed  to  be  pulled  down  or  removed  (y). 

Where  an  urban  authority  incur  expeubes  in  or  about  the  removal 

of  any  work  executed  contrary'  to  any  by-law,  such  authority  may 

lecurer  in  a  summary  manner  the  amount  of  such  expenses  either  from 

the  person  executing  the  works  removed  or  from  the  person  causing 

j  the  works  to  be  executed,  at  their  discretion. 


(r)  i^ee  FUldinff  v.  Jlhyl  Imjjn'ovc'mmt  OnumUisiontrti,  L.  B.  3  C.  P.  D.  272,  as  to 
the  description  of  buildings  within  thia  sectiuu. 

As  to  an  urlwn  aQthorlty  having  no  power  to  make  by-laws  ^ith  respect  to 
uld  bufldings,  e«e  Tuehr  r.  Btes,  7  Jur.  N.  H.  620;  Puri/t»s  v.  Peacock,  16  C.  13. 
>'.  a.  6*1 ;  10  L.  T.  N.  8.  617. 

(«)  8ee  Tucker  r,  Reu,  wpra,  and  Anderiun  v.  Birkenliead  CommUgionert, 
321a.  J.,  M.  C.  137. 

(C>  WaUt  V.  Oarstcn  local  Boanl,  L.  R.  3  Q.  B.  6  ;  37  L.  J.,U.  C.  19. 

(«)  Before  a  building  is  pulled  down  an  opportunity  of  being  heard  must 
\>Q  j^rcn  to  the  party  offending,  Cooper  v.  Wandtuortfi  Boaixlf  8  L.  T.  N.  S.  278 ; 
14  C.  R  N.  8.  180. 

(x)  Sec  yonh  Kent  Jiail  Co.  v.  Badaei;  8  B.  &  B.  728 ;  27  L.  J.,  N.  C.  1(K>, 
jlimI  caeos  under  s.  6  of  the  Motropolitau  Euiiding  Act,  1805,  ante^  p.  109. 

f.v)  Se«  Bawitan  y.  Sf.  Panera*  Vettrtf,  fupru,  at*  to  a  builder  obtainiug 
a|>i>ruval   for  one  building  ;uid  erecting  another;  see  MufUi*  t.  Pont^itool 
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STATUTES. 


What  to  be 
deemed  a 
new  build- 
ing. 


IncoriH)ra- 
tion  ut  cer- 
«ln  provi- 
sions of  10 
&  11  Vict.  c. 
34. 


Afreets. 

Houses  to  be 
^'^^bered 


Wliere  an  urban  authority  may  under  ihk  section  pull  do«n  <  r 
rcmo?e  any  work  begun  or  executed  in  contraTention  of  any  by-li*. 
or  where  the  beginning-  or  the  execution  of  the  work  is  an  ofieact  q 
respect  whereof  the  onender  is  liable  in  respect  of  any  by-liw  t"  j 
penalty,  the  existence  of  the  work  during  its  continuance  in  such  i 
form  and  state  as  to  be  ill  contraTcntion  of  the  by-law  shall  be  deeic'^ 
to  be  a  continuing  offence  (r^,  but  a  penalty  shall  not  be  iocuntd  in 
respect  thereof  after  the  expiration  of  one  year  from  the  day  when  tbf 
offence  was  committed  or  tne  by-law  was  broken. 

159.  For  the  purposes  of  tlm  Act  the  re-erecting  of  any  bnildiy 
pulled  down  to  or  below  the  ground  floor,  or  of  any  frame  buildtn^ '  • 
which  only  the  framework  is  left  down  to  the  ground  floor,  or  \^* 
conversion  into  a  dwelling-house  of  any  building  not  originally  t^- 
structed  for  human  habitation,  or  the  conyersion  into  more  than  (v 
dwelling-house  of  a  building  originally  constructed  as  one  dveUis^ 
house  only,  shall  be  considered  the  erection  of  a  new  building  (a). 

160.  Tne  provisions  of  the  Towns  Improvement  Clauses  Act,  IM?, 
with  respect  to  the  following  matters ;  that  is  to  say, 

(1.)  With  respect  to  naming  the  streets  and  numbering  tki 
houses;  and 

(2.)  With  respect  to  improving  the  line  of  the  streets  and  r? 
moying  obstructions ;  and 

(3.)  With  respect  to  ruinous  or  dangerous  buildings  ;  and         I 

(•1.)  With  respect  to  precautions  during  the  constntctioii  i^ 
repair  of  the  sewers,  streets  and  houses,  i 

shall  for  pilose  of  regulating  such  matters  in  urban  districlN  \ 
incorporated  with  this  Act. 

Notices  for  alterations  under  the  sixty-ninth,  seventieth,  and  terrcn 
first  sections,  directions  under  the  seventy-third  section,  and  ord.-: 
under  the  seventy-fourth  section  of  the  said  Towns  ImprovK-ti 
Clauses  Act,  may,  »t  the  option  of  the  urban  authority,  be  eeixt^ « 
owners  instead  of  occupiers,  or  on  owners  as  well  as  occupitn.  i3 
the  cost  of  works  done  under  any  of  these  sections  may,  whea  v/ii-^ 
have  been  so  served  on  owners,  oe  recovered  from  owners  insteaii  i 
occupiers ;  and  when  such  cost  is  recovered  from  occupiers  so  s« 
thereof  may  be  deducted  from  the  rent  of  t^e  premises  where  tke  t^ 
is  done  as  is  allowed  in  the  case  of  private  improvement  rstes  ca^ 
this  Act. 

The  incorporated  provisions  of  the  Towns  Impbovement  C'ijiH 
Act,  10  &  11  Vict.  c.  34,  which,  it  will  be  remembered,  only  app*> 
urban  districts,  are  as  follows : 

With  kespect  to  Naming  the  Streets  and  Xvmbebing  the  Ht>t  < 

64.  The  commissioners  shall  from  time  to  time  cause  the  boneft  * 
building  in  all  or  any  of  the  streets  to  be  marked  with  nii»b^< 
they  think  fit,  and  shall  cause  to  be  put  up  or  painted  on  a  .*i 

Board,  L.  R.  9  Ch.  Div.  «77 ;  47  L.  J.  Ch.  707,  m  to  notic«  ixrrrkNV  Co  ts^ 
down  building.    See  alao  J/atUrstejf  v.  ihtrr,  4  H.  A  C.  623.  as  to  ^e  s 
ment  of  a  month's  notice  before  building  being  unrauooable. 

(t)  8m  MarihaU  v.  fimtCA,  L.  R.  8  C.  P.  416,  decided  under  the  Pofat^ 
Act,  1848.  as  to  a  continulxig  offence. 

(a)  As  to  rebuilding  a  stable,  see  //o66«  v.  Danet,  L.  R.  9  C.  P.  »,  ia»d 
Ixxud  OoTemment  Act,  1868  :  see  Fielding  ▼.  JtAfl  Com,.ti*»iome,t^  mp^^ 
temporary   buildinn  fur    workmen  employed   in   building  vov^ 
addition  to  an  old  building  is  not  within  the  meanintr  of  th** 
Shitl  Y.  Ma^rqfSundirland,  6  H.  &  N.  796 ;  80  U  J.,  M.  C.  215, 

See  s.  fi  of  the  Metropolitan  Building  Act,  1805,  ante,  ^  60o. 


TOWNS   IMPROVEMENT   CLAUSES  ACT.  6i9 

spicuoos  part  of  soma  house,  bailding,  or  place  at  or  naar  each  end,  and  streets 
oorner,  or  entrance  of  every  such  street,  the  name  by  which  such  street  ^^^^ 
is  to  be  known : 

And  every  person  who  destroys,  pulls  down,  or  defaces  any  such 
number  or  name,  or  puts  up  any  number  or  name  different  from  the 
number  or  name  put  up  by  the  commissioners,  shall  be  liable  to  a 
I>eiialty  not  exceedmg  40«.  for  every  such  offence. 

65.  The  occupiers  of  hou^^s  and  other  buildings  in  the  streets  shall  Renewal  of 
mark  their  houses  with  such  numbers  as  the  commissioners  approve  of,  '»^'oN?w. 
and  shall  renew  such  numberd  as  often  a^  they  become  obliterated  or 
defaced : 

And  every  such  occupier  who  fails,  within  one  week  after  notice  for 
that  purpose  from  the  commissioners,  to  mark  his  house  with  a 
number  approved  of  by  the  commissioners,  or  to  renew  such  number 
wh^n  obliterated,  shall  be  liable  to  apenalty  not  exceeding  40«.,  and  the 
commissioners  shall  cause  such  numb3rs  to  be  marked  or  to  be  renewed, 
as  the  ca^  may  require,  and  the  expense  thereof  shall  be  repaid  to  them 
by  such  occupier,  and  .shall  be  recoverable  as  damages. 

And  wmi  Rbsfect  to  Improvin'o  the  Lixe  of  the  Streets,  and   I^f^Pfovhig 

Removing  GBSTarcTioNs.  ^S^' 

^^    _,  .    .  ,,  ,    ,  ii_       .1  .  »    Hooaca  may 

66.  The  commissioners  may  allow,  upon  such  terms  as  they  thmk  be  set  fur- 

tity  any  buildine  within  the  limits  of  this  special  Act  to  be  set  forward,  ward. 
lor  improving  the  line  of  the  street  in  wuich  such  building,  or  any 
boildinf  adjacent  thereto,  is  situated  (<i). 

67.  The  commissioners  may  agree  with  the  owners  of  any  lands  C<>mn»is- 
within  the  limits  of  the  special  Act  for  the  absolute  purchase  thereof,  purc^JJ^"^*'^ 
for  the  purpose  of  widening,  enlarging,  or  otherwise  improving  any  of  houses,  Ac, 
the^  streets,  and  they  shall  resell  any  parts  of  the  lands  so  purchased  for  iinprovi> 
which  shall  not  be  wanted  for  the  enlargement  of  the  street.  ments. 

68.  "When  any  house  or  building,  any  part  of  which  projects  beyond  ^^JJ^JJJ^ 
the  regular  line  of  the  street,  or  t)evoDd  the  front  of  the  house  or 
building  on  either  side  thereof,  has  been  taken  down  in  order  to  be 

rebuilt  or  altered,  the  commissioners  may  require  the  same  to  be  set 
backwards  to  or  toward  the  line  of  the  street,  or  the  line  of  the 
adjoining  houses  or  buildiQ<^,  in  such  manner  as  the  commissioners 
direct,  for  the  improvement  of  such  street : 

Provided  always,  that  the  commissioners  shall  make  full  compen- 
sation to  the  owner  of  any  su  'h  house  or  building  for  any  damage  he 
thereby  sustains  (h). 

69.  The  comnussioners  may  give  notice  to  the  occupier  of  any  house  j^turepro- 
or  building  to  remove  or  alter  any  porch,  shed,  projecting  window,  frSmTouse« 
sitep,  cellar,  cellar  door  or  window^sign,  sign-post,  sign-irun,  show-  &&,  to  be 
board,  window-shutter,  wall,  gate,  or  lence,  or  any  other  obstruction  >«™oved  on 
or  projection  erected  or  placed,  alter  the  passing  of  the  special  Act,  ^^^^^' 

(«)  '*  street "  in  horo  used  in  lt«  popnlar  acceptation  of  a  lino  of  biilldin 
and  docs  not  include  a  highway  gonomlly. 

The  comniiMlonarM  have  no  power  undor  this  section  to  divert  a  highway 
by  widening  it  and  cLwing  a  longitudin  \l  part  of  tlio  old  highway ;  to  do  thi 
they  nnist  apply  to  the  m.igistratcs  under  the  Highway  Acts.    Jtea.  v.  P/a't 
2SW.  R'»l'.. 

(*)  Sec  s".  IVt  and  IV)  of  the  principal  Act,  antf,  p.  62G.  See  Fi'hr  v.  Puftf 
2  B.  &  S.  770  ;  31  L.  J.  Q.  B.  21J,  (5  L.  T.  N.  8.  711.  as  to  gainin?  prescriptive 
rif^btM ;  Corp&ration  of  F'Uetfone  v.  n'oodhrarU,  L.  R.  15  E«i.  liiO,  as  to  a  church. 
See  Ttarv.  Preebody,  4  C.  B.  N.  S.  2-2S  ;  Lord  AucLiand  v.  n'cftuiit.ttir  D.Mtr.ct 
Board,  L.  R.  7  Ch.  Ap.  507 ;  41  L.  J.  Ch.  723. 
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Commis- 
hionera  may 
('  mse  exists 
ing  projec- 
tions to  be 
removed ; 
coiupensa* 
tion. 


Doors  in 
future  t<> 
open  in- 
wards. 


Doors  open 
ing  out* 
wards  may 
be  altered. 

Coverings 
for  cellar 
dfK>r8. 


Penalty  for 
neglect. 


against  or  in  front  of  any  hou^  or  baildinnf  within  the  limits  of  the 
special  Act,  and  which  is  an  ob^ferncfeion  to  the  'safe  and  conTenient 
passa^  along  any  street : 

Ana  snch  occupier  shall,  within  14  days  after  the  service  of  sneli 
notice  npon  him,  remove  such  obstruction,  or  alter  the  same  in  snch 
manner  as  shall  hare  been  directed  by  the  commissioners,  and  in  default 
thereof  shall  be  liable  to  a  penalty  not  exceeding  iOs. 

And  the  commissioners  in  such  case  may  remove  snch  ohatmction  or 
projection,  and  the  expense  of  such  removal  shall  be  paid  by  the  occn- 
pier  so  making  default,  and  shall  be  recoverable  as  damages : 

Provided  always,  that,  except  in  the  case  in  which  sucn  obstmctionj 
or  projections  were  mide  or  put  up  by  the  occupier,  such  ocei^ier 
shaU  be  eutitled  to  deduct  the  expense  of  removing  the  same  from  the 
rent  payable  by  him  to  the  owner  of  the  house  or  building. 

70.  if  any  such  obstruction)  or  projections  were  erected  or  placed 
against  or  in  front  of  any  house  or  ouilding  in  any  such  street  Wore 
the  passing  of  the  special  Act,  the  commissioners  may  cause  the  same 
to  be  removed  or  altered  as  they  think  fit : 

Provided  that  they  give  notice  of  such  intended  removal  or  alteratioa 
to  the  occcupier  of  the  house  or  building  against  or  in  front  of  wfaidi 
such  obstruction  or  projection  shall  be  30  days  before  such  alteration 
or  removal  is  begun,  and,  if  such  obstructions  or  projections  shall  have 
been  lawfully  made,  they  shall  make  reasonable  compen:jation  to  every 
person  who  suffers  damage  by  such  removal  or  alteration. 

71.  AH  doors,  ga^es,  and  bars  put  up  after  the  passing  of  the  special 
Act  within  the  limits  thereof,  and  which  open  upon  any  street,  shsU 
be  hung  or  placed  so  as  not  to  open  outwards,  except  when,  in  the 
case  of  public  buildings,  the  commissioners  allow  such  doors,  gates,  or 
bars  to  oe  otherwise  him;^  or  placed : 

And  if  (except  as  aforesaid)  any  such  door,  gate,  or  bar  be  hang  or 
placed  60  as  to  open  outwards  on  any  street,  the  occupier  of  such  house, 
building,  yard,  or  land  shall,  witiiin  8  days  after  notice  from  the  com- 
missioners to  that  effect,  cause  the  same  to  be  altered  so  as  not  to  open 
outwards  : 

And  in  case  he  neglect  so  to  do,  the  commissioners  may  make  snch 
alteration,  and  the  expenses  of  such  alteration  shall  be' paid  to  the 
commissioners  by  such  occupier,  and  shall  be  recoverable  mm  him  sn 
damage^  and  he  shall,  in  addition,  be  liable  to  a  penalty  not  ex- 
ceeding 40,*. 

72.  If  anv  such  door,  gate,  or  bar  was  before  the  passing  of  the 
Bpecial  Act  nung  so  as  to  open  outwards  upon  any  street,  the  commis- 
sioners may  alter  the  same,  so  that  no  part  thereof  when  open  ^all 
project  over  any  pnblic  war. 

73.  When  any  opening  fs  mad^in  any  parement  or  footpath  within 
the  limits  of  the  special  Act,  as  an  entrance  into  any  vault  or  cellar,  a 
door  or  covering  i>hall  be  made  by  the  occupier  of  such  ranlt  or  cellor, 
of  iron  or  such  other  materials,  and  in  such  manner  as  Ihe  commis- 
siouers  direct,  and  such  door  or  covering  shall  from  time  to  time  be 
kept  in  i^ood  repair  hy  the  occupier  of  such  vault  or  cellar : 

And  if  such  occupier  do  not  within  a  reasonable  time  make  snch 
door  or  covering,  or  if  he  make  any  such  door  or  covering  contrary  to 
the  directions  of  the  commissioners,  or  if  he  do  not  keep  the  same  when 
properly  made  in  good  repair,  he  shall  for  every  such  offence  be  liable 
to  a  penalty  not  exceeding  £0  (c). 


(r)  See  TTJiVe  v.  Hindley  Local  Board,  per  Blackburn,  J.,  L.  R.  10  Q.  B.  223 ; 
and  FUher  v.  Pt'OKte,  tujfira,    ijee  s.  160  of  the  principal  Act,  ante,  p.  62S. 
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74.  The  oecapier  of  every  house  or  building  in,  adjoining  or  near  to  Wat<3rs)iout^ 
say  street  shall,  within  7  days  next  after  service  of  an  order  of  the  com-  t^'  'x^anixeti, 
missioners  for  that  puipose,  put  up  and  keep  in  good  condition  a  shoot 
or  trough  of  the  whole  length  of  such  house  or  building,  and  shall 
eonnect  the  same  either  with  a  Himilar  shoot  on  the  adjoinin?  house, 
Of  with  a  pipe  or  trunk  to  be  fixed  to  the  front  or  side  ot  such  building 
from  the  roof  to  the  ground,  to  carry  the  water  from  the  roof  thereof, 
in  such  manner  that  the  water  from  such  house,  or  any  portico  or  pro- 
jection therefrom,  shall  not  faU  upon  the  persons  passing  along  the 
street,  or  flow  over  the  footpath : 

And  in  default  of  compliance  with  any  such  order  within  the  period 
aforesaid,  such  occupier  shall  be  liable  to  a  penalty  not  exceeding  40^, 
for  every  day  that  he  shall  so  make  default  {ff). 


And  with  RiAPBCT  to  RviXOUS  ok  DaNOEUOI'S  BiILDIN'OS.  nnhaniMor 

ilangtfuvs 
building*. 

7'5.  If  any  building,  or  wall,  or  auvthing  affixed  thereon,  within  the  Rui^J^ 
limits  of  the  special  Act,  be  deemed  by  the  surveyor  of  the  commis-  buildings  t.. 
sioners  to  be  in  a  ruinous  state,  and  dangerous  to  passengers  or  to  the  1m>  taken 
oocnpiers  of  the  neighbouring  buildings,  such  surveyor  shall  imme-  ^o^'n  or 
diately  cause  a  proper  hoard  or  fence  to  be  put  up  for  the  protection  of  *'<*^^'*"- 
passeneers,  and  shall  cause  notice  in  writing  to  be  given  to  the  owner 
of  <«ncn  building  or  wall,  if  he  be  known  and  resident  within  the  said 
limits,  and  shall  also  cause  such  notice  to  be  pat  on  the  door  or  other 
conspicuous  part  of  the  said  premises,  or  otherwise  be  given  to  the 
occupier  thereof,  if  any,  requiring  such  owner  or  occupier  forthwith  to 
take  down,  secure,  or  repair  such  building,  wall,  or  other  thing,  as  the 
case  shall  require : 

And  if  sucn  owner  or  occupier  do  not  begin  to  repair,  take  down,  or  jf  owuer. 
secure  such  building,  wall,  or  other  thing  within  the  space  of  three'days  &o.,  uegiect 
after  any  such  notice  has  been  so  given  or  put  up  as  aforesaid,  and  ^  i%Im>"'i 
complete  such  repairs,  or  taking  down  or  securing,  as  speedily  a.s  the  Sonere'iimy 
nature  of  the  case  will  admit,  the  said  surveyor  may  make  complaint  do  so,  charg- 
thereof  before  two  justices,  and  it  shall  be  lawful  for  such  justices  to  >"K  owner, 
order  the  owner,  or  in  his  default  the  occupier  (if  any),  of  such  building,  ^''' 
wall,  or  other  thing,  to  take  down,  rebuila,  repair,  or  otherwise  secure, 
to  the  satisfaction  of  such  surveyor,  the  same  or  such  part  thereof  as 
appears  to  them  to  be  in  a  dangerous  state,  within  a  time  to  be  fixed  bv 
such  justices ;   and  in  case  the  same  be  not  taktn  down,  repairea, 
rebuilt,  or  otherwise  secured  within  the  time  so  limited,  or  if  no  owner 
or  occupier  can  be  found  on  whom  to  serve  such  order,  the  commis- 
sioners shall,  with  all  convenient  speed,  cause  all  or  so  much  of  sucii 
building,  wall,  or  otlier  thing  as  shall  be  in  a  ruinous  condition,  and 
dangerous  as  aforesaid,  to  be  taken  down,  repaired,  rebuilt,  or  other- 
WLH?  secured  in  such  manner  as  sliall  be  re.[uisite  : 

And  all  the  expeusas  of  putting  up  every  such  fence,  and  of  taking 
down,  repairing,  rebuilding,  or  securing  such  building,  w.ill,  or  otiier 
thing,  shall  be  paid  by  the  owuer  thereof  (t\ 


(J)  SCO  8.  IrtO  of  principal  Act,  au'f,  p.  0-2A. 

(e)  8eo  Cfuetham,  v.  Majfor,  d:c.,  Mutichettfr,  L.  R.  10  C.  P.  24{» ;  4t  L.  J.  C. 
P.  12*J,  as  to  tho  opinion  of  tho  Riirvcyor  being  conclusive. 

Hee  Rej.  v.  lec,  L.  R.  4  Q.  B.  D.  75  ;  48  L.  J.  M.  C,  22,  where  there  is  n 
owner,  as  in  the  case  of  an  Incumbent  of  a  church. 
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per  annum,  from  the  date  of  serrice  of  a  demand  for  the  same  till 
payment  thereof,  from  any  person  who  is  the  owner  of  such  premises 
when  the  works  are  completed  for  which  such  expenses  hare  been  in- 
curred, and  until  recoreiy  of  such  expenses  and  interest  the  same  ^haIl 
be  a  charge  on  the  premises  in  respect  of  which  they  were  incurred. 
In  all  summary  proceedings  by  a  local  authority  for  the  recoTcry  of 
expenses  incurred  by  them  in  works  of  private  improvement,  the  time 
within  which  such  proceedings  may  be  taken  shall  be  reckoned  from 
the  date  of  the  service  of  notice  of  demand  {ff). 

Where  snch  expenses  have  been  settled  and  apportioned  by  the 
surveyor  of  the  local  authority  as  payable  by  such  owner,  such  appor- 
tionment  shall  be  binding  and  conclusive  on  such  owner,  unless  within 
three  months  from  service  of  notice  on  him  by  the  local  authority  or 
their  surveyor  of  the  amount  settled  bv  the  surveyor  to  be  due  irom 
such  owner,  he  shall  by  written  notice  (lupute  the  same  (A). 

The  local  authority  may,  by  order,  declare  any  such  expenses  to  be 
payable  by  annual  instalments  within  a  period  not  exceeding  thirty 
years,  with  interest  at  a  rate  not  exceeding  five  pounds  per  centum  per 
annum,  until  the  whole  amount  ia  paid  ;  and  any  such  instalmeats  aad 
interest,  or  any  part  thereof,  may  he  recovered  m  a  summary  manner 
from  the  owner  or  occupier  for  the  time  being  of  such  premises,  and 
may  be  deducted  from  the  rent  of  such  premises,  in  the  same  pro- 
portions as  are  allowed  in  the  case  of  private  improvement  rates  under 
this  Act(/;. 
X  )U      f  '^'  "^  ^^^  ^^  process  shall  not  be  sued  out  against  or  served  on 

action  ^  ^^'^X  ^^<^  authority,  or  any  member  thereof,  or  any  officer  of  a  local 
Rpiiititt  local  authority,  or  person  acting  in  his  aid,  for  anything  done  or  intended 
{•nthorlty,  to  be  done  or  omitted  to  be  done  under  the  pro\i>ious  of  this  Act, 
^''  until  the  expiration  of  one  month  after  notice  in  writing  has  been 

served  on  such  local  authority  member  officer  or  person,  clearly  stating 
the  cause  of  action,  and  the  name  and  place  of  abode  of  the  intended 
plaintiff,  and  of  his  attorney  or  agent  in  the  cause ;  and  on  the  trial  of 
any  such  action  the  plaintiff  shall  not  be  permitted  to  go  into  evidence 
of  any  cause  of  action  which  is  not  stated  in  the  notice  so  serve!  ;  and 
unless  such  notice  is  proved  the  jury  shall  find  for  the  defendant  [k), 

(jf)  Seo  Bs.  21,  23,  26,  SO,  41, 104, 120, 150,  as  to  the  cases  in  which  aa  owneroi 
promi8Q0  is  made  liable  for  expenses  UDder  this  Act ;  and  ss.  40,  69,  72  of  the 
Waterworks  Clauses  Act.  1S47 ;  ands.  75  of  the  Towns  Improvement  Ciau»rs 
Act.  Bee  Corporation  of  Birmingkaviy.  Baler,  L.  R.  17  Ch.  Div.  7S2,  as  to  the 
charge  created. 

(A)  BrcuUtu  V.  Metropolitan  Board,  38  L.  T,  N.  S.  849  ;  Tumhridgt  WdS»  Board 
V.  Ackroyd,  L  R.  5  Ex.  D,  IW;  49  L.  J.  Ex.  403 ;  28  W.  R.  4oO ;  42  L.  T.  X.  ?>. 
040,  and  see  ante^  p.  024,  tmder  s.  150. 

As  to  an  apportionment  of  street  oxpennes  being  concluaive,  althoii^rh  rea- 
sonable opportunities  have  not  been  oflered  of  inspecting  plans  and  ostamatc, 
seo  S/mnWin  Local  Boai-dv.  Miller,  U  R.  5  C.  P.  D.  272  ;  40  L.  J.  C.  P.  512;  211 
W.  R.  63 ;  42  L.  T.  X.  S.  738. 

An  apportionment  is  not  necess.irily  bad  because  !t  Includes  the  expenses 
of  paving  more  than  one  street.    lb. 

(0  It  appears,  therefore,  that  in  the  first  pilacc,  by  b.  251.  the  cost  of  works 
of  private  improvement  may  be  recovered  from  the  owner  or  occupier  in  a 
fiummary  manner ;  or  secondly,  it  may  be  declared  to  be  a  private  improve- 
ment expf'nsc,  and  by  ss.  213,  214,  the  local  authority  may  levy  a  private  im- 
provement rate  on  the  occupier,  who  may  deduct  Uiroe-fourths  of  the  rate 
from  his  rent ;  or  thirdly,  the  sum  may,*  by  this  section,  be  declared  to  be 
payable  by  annual  installments. 

(<•)  Sec  Motion  v.  Birkmfuad  Commiuioners,  6  II.  &  N.  72  ;  29  L.  J.  Ex.  4DT ; 
Smilfi  V.  Wtft  Derby  Local  Board,  47  L.  J.  C.  P.  (507,  as  to  sufficiency  of  the  notice. 

See  also  as  to  notice  of  action,  Aetr/ou  v.  EIUm,  24  L.  J.  Q.  B.  337  ;  3  W.  R. 
476 ;  Wilton  v.  Mayor  of  Halifax,  L.  R.  3  Ex.  114  ;  and  see  Poulmm  v.  Tkartt, 
L.  R.  2  C.  P.  449 ;  36  L,  J.  C.  P.  225;  and  SelMu  v.  Judfft,  L.  R.  0  Q.  R  724, 
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Every  sucb  action  shall  be  commenced  within  six  months  next  after 
the  accruing  of  the  cause  of  action,  and  not  afterwards,  and  shall  bo 
tried  in  the  county  or  place  where  tlie  cau<e  of  action  occurred,  and  not 
el^where  {!), 

Any  person  to  whom  any  such  notice  of  action  is  gi\  en  as  aforesaid  may 
tender  amends  to  the  plaintiff  his  attorney  or  agent,  at  any  timewithiii 
one  month  after  service  of  such  notice,  and,  in  case  the  same  be  not 
a  3cepted,  may  plead  such  tender  in  bar ;  and  in  ca  o  amends  have  not 
been  tendered  as  aforesaid,  or  in  ca-e  the  amends  tendered  are  in- 
s'lfficient,  tbe  defendant  may,  by  leave  of  the  Court,  at  any  time  before 
trial,  pay  into  Court  under  ])lea  such  sum  of  money  as  he  may  think 
proper ,-  and  if  upon  issue  joined,  or  upon  any  plea  plea:lcd  for  the 
whole  action,  the  jury  find  p:enerally  for  the  defendant,  or  if  the 
plaintiff  be  nonsuited  or  judgment  be  given  for  the  defendant,  then  the 
defendant  shall  be  entitled  to  full  costs  of  sui%  and  have  judgment 
ac:'ordingly. 

imtler  the  Highway  Acta   Soo  note  to  s.  lOS  of  the  Motropolitan  Building  Ac  tt 
IS-VI,  antt,  p.  531. 

(/)  Floieer  v.  Low  L*»ton  Local  Board,  L.  R.  5  Ch.  Div.  347 ;  48  L.  J.  Ch.  Oil  ; 
Att.'Gin,  V.  HacUeif  Local  Board,  L.  U.  20  Eq.  Oit) ;  44  L.  J.  Ch.  645. 
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GLOSSAEY 

OP 

ARCHITECTURAL   AND   BUILDING   TERMS 

USED    IN    THE    BUILDING    ACTS,   BUILDING    LEASES    AND 

CONTRACTS,    ETC. 

AbaouB.  The  upper  member  of  a  capital,  projecting  orer  it  and  generally 
moulded. 

Abutment.    The  solid  support  from  which  an  arch  springs. 

Aoantlias.    Foliage  used  in  classic  enrichments. 

Air-bxiok.  A  perforated  block  or  box,  following  the  dimensions  of  a  brick 
and  placed  in  the  wall  to  allow  of  the  passage  through  it  of  air  beneath  a  floor. 

Air-drain.  An  external  covered  area  to  keep  the  damp  away  itom  the 
lower  part  of  a  building. 

Anffle-bead.  )   A  wooden  bead  to  foim  an  arris  to  stop  the  plastering  at 

Anffle-ataff.   )       external  angles. 

Ant».  Pilastera  forming  the  termination  of  walls  or  placed  against  open- 
ings to  range  with  columns.  In  lieu  of  half  or  three-quarter  columns,  squaro 
pihtfters  thus  called  are  sometimes  used  against  walls. 

Architrave.  The  lowest  member  of  the  entablature.  The  mouldings  round 
a  square  frame  or  opening. 

Arohivolt.    The  mouldings  round  a  curved  or  arched  opening. 

Area.  The  superficial  extent  of  any  plane  figure.  The  void  adjacent  to  a 
basement. 

Arris.    The  sharp  edge  where  two  plane  surfaces  meet. 

ABhlar.  A  facing  of  dressed  stone  to  a  building.  The  remainder  of  the 
thickness  of  the  wall  is  termed  the  ^*  backing,"  and  may  be  of  brick  or  rubble 
masonr}'. 

ABtrafiral.  The  small  projecting  moulding  between  the  column  and  its 
capital. 

Attic.  The  uppermost  story  of  a  building.  One  decorated  with  simple 
pilasters. 

Back.    The  space  between  the  sill  of  a  window  and  the  floor. 

Baluster.  A  dwarf  pillar  or  moulded  column  forming  a  portion  ef  a 
balustrade. 

Barflre-board.  A  wide  board,  sometimes  moulded  and  pierced,  placed  on  a 
gable-end  to  conceal  the  rafters  and  ends  of  roof  covering. 

Bas-relief.  Ornament  in  which  the  enriched  surfa(%s  project  but  slightly 
from  the  ground. 

Batten.  A  scantling  of  timber  7  inches  wide  and  from  2  to  4  inches 
thick. 

Batter.  A  term  applied  to  the  inclined  surface  of  walls  built  out  of  the  per- 
pendicular, such  as  retaining-walls. 

Baulk.    A  log  of  roughly  squared  timber  in  the  rough  state  as  imported. 

Bay.  One  division  of  a  n'ont  or  a  roof,  where  the  whole  consists  of  a  repeti- 
tion of  similar  parts. 

Bay  Window.  A  projecting  window ;  one  having  square  or  inclined  sides, 
in  contradistinction  to  a  bow  window,  which  is  curved  or  semi-circular  on 
plan. 
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Bead.  A  roundod  moulding;  where  the  section  Is  part  of  a  circle  or 
ellipse. 

Bead  and  Batt.  A  term  in  carpentry,  where  a  bead  is  worked  on  one  »de 
of  a  joint,  and  the  other  side  immediately  against  it  remains^  square. 

Bead  and  Qairk.  A  bend  having  a  sunk  channel,  called  a  quirk,  worked 
alongside  of  it. 

Bearer.    A  timber  placed  over  a  void,  or  used  to  carrv  a  l<)ad. 

Baarinflr.  Used  in  Building  Act  to  denote  that  portion  of  a  beam  or  joi>t 
which  rests  on  the  support.  TUe  "  clear  bearing  "  of  a  beam  is  the  void  or  total 
width  between  the  supports. 

Bed.  The  natural  position  of  etone  in  the  quarr}-— the  horizontal  upper  and 
under  surfaces  of  wrought  stone. 

Bed-mouldinflr«.  The  mouldings  of  the  cornice  between  the  coronia  and 
the  frieze. 

BeU-cafire.    A  timber  trussed  frame  in  which  church-bells  are  hung. 

Bench-mark.  A  term  in  sun-eying  for  a  permanent  mark  to  indicate  a 
level. 

Bevel.    A  slanting  edge :  a  surface  incUnod  at  an  acute  angle. 

Binder  or  I   A  timber  beam  placed  between  the  main  bearers  of  a 

Binding  Joist.  )       floor. 

Block-plan.  One  indicating  the  ^neral  outlines  of  buildings  and  principal 
features  only. 

Blockinff-conrse.  A  layer  of  stone  or  brickwork  placed  above  the  cornice, 
in  the  nature  of  a  parapet. 

Boasting'.    A  mode  of  dressing  or  finishing  the  surface  of  masonry. 

Bolt.  A  thin  rod  or  bar  of  iron,  terminated  by  a  head  at  one  end  and  having 
ft  ftcrew  nut  at  the  other.    A  jag-bolt  has  a  jagged  or  roughened  head. 

Bond.  The  mode  of  jointing  masonry  and  brickwork  so  as  to  make  solid 
work. 

Bond  Timber.  Ilorixontal  layers  of  woodwork  following  the  dimensions  of 
brifks,  and  built  into  walls  to  equalize  the  pressure  and  to  aene  as  ties. 

Boss.  An  irregular  projection  on  the  surface  of  a  wall.  Also  a  carved  and 
raised  ornament  at  the  intersection  of  ribs  or  groins. 

Bow  Window.    JSee  Bay  Wujdow. 

Boxinffs.    The  wood  casings  of  a  window  made  to  receive  the  shutters. 

Brace.    An  iucliiictl  tic  or  strut  of  timber  used  in  roo£$  and  partitions. 

Bracket.    A  projecting  support  of  the  nature  of  a  corbel. 

Brad.    A  thiu  nail,  with  a  slight  projection  on  one  edge  to  form  the  head. 

Break  Joint.  The  arnuigenicnt  of  stones  or  bricks  whereby  no  joints  occur 
immediately  over  one  uuotlier. 

Breast.*  The  breast  of  a  chimney  is  the  thin  wall  immediately  over  the  fire- 
place. 

Bressummer.  A  wooden  beam  or  girder  placed  over  a  void  to  support  a 
superimposed  structure.     *Vr  Flitched  Giuuer. 

Brick-noffffinff.  A  mode  of  filling  in  the  spaces  of  a  timber  partition  with 
thin  brickwork. 

Brick  Trimmer.    A  brick  arch  turned  under  the  hearth  of  a  fireplace. 

Briderinflr  Joist.  A  small  beam  of  timber  placed  between  binders  to  carry 
the  flooring  boaixls. 

Bulk-head.    A  hood  or  covering  of  thin  framing  to  gain  more  headway. 

Butt.  A  square  end  of  timber :  a  square  joint. 

Butt-hinere.  A  common  folding  hinge  used  for  hanging  doors,  case- 
ments, &c. 

Camber.  An  upward  cun*e  given  to  beams  or  trusses  to  counteract  the 
tendency  to  sjig  or  drop  below  the  level  line,  owing  to  their  weight  or  the  load 
they  mav  have  to  cairy. 

Cantilever.  A  truss  or  bracket  to  support  a  balcony,  cornice,  &c. 

5*^:.    ,     j    The  uppcnnost  part  of  a  column,  usually  enrichtd  cr  moulded. 

Carcase.  The  Xmvc  walls  of  a  building  roofed  over,  but  containing  only  the 
partitions  and  joints,  and  no  plasteiing,  flooiiug,  or  finishings  of  any  lund. 
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CasizLflr.    The  timber-work  covering  pipes  or  placed  over  curichments  fur 
thoir  temporary  protcptioii  during  the  erection  of  a  building. 
Cavetto.    A  deeply  hollowe<l  moulding,  chiefly  -used  in  internal  coniiees. 
Centerinff.    A  timber  fmmcwork  forming  the  support  to  an  arch  or  vault 
during  its  construction. 

Chain  Timber.    Bond  timbers  placed  in  walls  and  uuiled  at  their  exti'emi- 
tics  to  form  tics. 

Clianipfer  or  Chamfer.    A  mode  of  removing  the  arris  or  sharp  edge 
by  cutting  it  off  at  an  angle  of  45"  with  each  wall.     When  the  edge  is  only 
jiartly  removed  the  champfer  is  tcrme<l  a  stopped-champfer. 
Cnaae.    A  recess  or  channel  in  a  wall. 
cm.    iS>fSiLL. 

Chimney-shaft.    A  stack  of  flues  rising  above  the  main  wall  of  a  building. 
Clamp.     A  mode  of  joining  several  boards  by  a  cross-piece  screwed  at  the 
back,  or  gmoved  and  tougued  to  the  ends  of  them.    A  rough  stack  of  bricks  for 
buming  without  a  kiln. 

ClliLker.    A  small  hard  brick  for  paving.    Bricks  fused  and  run  togetlier  by 
the  heat  of  the  furnace. 
Closer.    A  short  end  of  brick,  under  4^  inches  in  length. 
Collar-beam.    A  beam  uniting  an  opposite  couple  of  principal  raftei*s  or 
common  rafters  at  or  near  their  centres. 

Console.    A  bracket  or  truss  the  depth  of  which  is  generally  gi-eater  than  its 
projection. 

Copinflr.    The  covering  on  the  top  of  a  wall,  generally  inclined  to  throw  oft' 
the  water. 

Corbel.    A  projection  from  a  wall  in  the  nature  of  a  bracket  to  carry  a  super- 
incumbent weight. 
Corona.    The  up]ier  or  crowning  members  of  a  coniiee. 
Corrugated  Iron.    {Sheet  iron  the  surface  of  which  is  thro^tii  into  a  series 
of  waves  or  flutings. 
Counterfort.    A  pier  or  buttress  to  supjiort  a  dwiirf-wall  or  revetment. 
Cove.    A  bohl  hollow  coniice. 

Crestinff.    An  ornament  for  the  ridge  of  the  i-oof  formed  of  metal  or  tiles. 
Cross-'vrall.    Any  wall  not  an  external  or  party  wall,  but  c:urie«l  up  two- 
thirds  of  the  height  of  the  building  (Building  Act). 
Culvert.    An  arched  drain  or  covered  water-course. 
Cusp.    The  point  fornuHl  by  the  inten?ection  of  two  foils. 
Cymatium.    A  moulding  the  section  of  which  is  partly  convex  and  partly 
concave,  S  shaped.    AVr  Oobk. 

Dado.    The  mouldings  round  the  lower  paii;  of  an  apartment,  consisting  of 
the  plinth  or  skirting,  the  die,  and  the  chair  rail  or  capping. 
Deal.    A  scantling  of  timber  9  to  11  inches  wide  and  3  to  4  inches  thick. 
Dentil.    An  ornament  resembling  a  tooth,  forming  part  of  the  chisdic  coniice . 
Diaper.    An  ornament  consisting  of  a  repetition  of  similar  parts. 
Die.    The  cube  or  phiin  portion  of  a  pedestal. 

Dilapidation.    The  decay  of  a  building  owing  to  want  of  pro^  er  rep:ur9,  as 
opposed  to  that  arising  from  due  wear  and  tear. 

Distemper.    Colours  prepared  for  painting  without  oil^  gcnei-aliy  mixed  with 
size. 

Dormer.    A  window  in  a  sloping  roof,  generally  placed  in  a  miniature  gable. 
Dove-tail.    A  joint  used  in  carpentry,  resembling  a  bird's  tail. 
Dowel.    A  mode  of  forming  a  joint  by  a  peg,  stud,  or  small  tongue  fitting 
into  a  recess  prepared  for  it. 
DressinflTS.     All  moulded  and  enriched  portions  of  the  work. 
Drip.     A  projecting  moulding,  undercut  so  as  to  throw  the  rain  ofl"  the 
walls. 
Dripstone.    The  hood-moulding  over  openings  in  Gothic  buildings. 
Dry  Bot.    A  fungus  which  attacks  timber  in  damp,  ill-ventilated  buildiugi. 
£ave3.     The  projection  of  a  roof  beyond  the  wall  of  a  building. 
Bffff  and  Tongrue.    An  enrichment  of  thus  fonu  uscxl  in  classic  cornices, 
cnlle<l  the  echinus. 


640  GLOSSARY. 


Elevation.    The  drawing  of  the  front  of  any  object  or  stractiiro,  geometri- 
caUv  drawn. 

Bnoauttio  Tile.    Where  the  colour  is  incorporated  with  the  body  of  the 
clay  from  which  it  is  burnt. 

Bntablature.    The  horizontal  structure  supported  by  columns,  consiating  of 
the  architrare,  frieze,  and  cornice  of  cUwic  arcnitecture. 

Extrados.    The  external  curve  of  the  Touasoirs  of  an  arch  as  opposed  to 
the  intrados  or  curve  of  the  under  side  of  the  arch  vou^oirs. 
Fa9ade.    The  face  or  front  of  any  structure. 
Facia.    A  smooth  plain  face  or  flat  projection. 
Fan  Tracery.    A  mode  of  forming  vaulting  in  late  Gothic  work. 
Fascia.    See  Facia. 

Feather-edfire  Boarding.     Planks  cut  so  that  one  edge  ^'goes  off  to 
nothing." 
Fillet.    A  small,  square  moulding  or  narrow,  flat  face. 
Finial.    The  crowning  mass  of  foliage  on    Gothic   pinnacles,   canopies, 
stalls,  &c. 

Fireproof^floors.  Floors  constructed  of  iron  joists  or  girders,  with  the 
intervening  spaces  filled  with  fire-brick  or  concrete. 

Fir  Timber.    The  produce  of  the  Baltic  fir  forests,  chiefly  used  for  rafters 
and  joists. 
Flank  Wall.    A  cross  wall,  or  one  at  right  angles  to  a  party- wall. 
Flat.    A  space  roofed  over  as  nearly  level  as  possible. 
Flatting.    A  dead  surface  of  paint  obtained  by  the  use  of  turpentiue. 
Flemieh-bond.  A  mode  of  laying  biicks  in  courses  of  alternate  headers  and 
Btretchei*s,  as  distinguished  from  English-bond,  in  which  the  courses  are  all 
headers  and  all  stretehei's. 

Flitched  Qirder.  A  bressummer  of  two  thicknesses  of  timber  (generally 
the  same  beam  8a^\ll  in  half  and  reversed),  and  having  an  iron  plate  bolted 
between  them. 

Flush.     On  an  even  surface  with  another.    In  masonry  and  brickwork,  to 
fill  up  with  cement  or  moitar.    To  scour  out  sewers  by  the  discharge  of  a  large 
volume  of  water. 
Flutinflrs  or  Flutes.    Vertical  channels  in  columns  or  pUasters. 
Flyers.    The  term  applied  to  those  steps  in  a  winding  staircase  whose  risers 
arc  parallel. 

Foldinff  Doors.  Large  doors  made  in  two  halves,  hinged  on  either  side,  and 
shutting  against  each  other. 

Footing's.  The  spreading  courses  at  the  bottom  of  a  wall,  projecting  beyond 
the  face  in  steps,  in  oMer  to  increase  the  bearing. 

Foundation.  The  sub-structure  of  an  edifice,  which  may  consist  of  piles, 
stone  slabs  or  concrete.  The  excavations  for  the  sub-structure  arc  falsely  thus 
termed. 

Framing'.    The  mode  of  joining  together  timber  into  trusses  or  partitions  ; 
a  mode  of  forming  thui  partitions  of  styles,  rails,  and  panelling. 
Fret.     An  enrichment  consisting  of  a  repeat  of  similar  forms  in  bands. 
Frieze.  The  central  portion  of  an  entablature  situated  between  the  architrave 
and  cornice. 

Furniture.  The  ironmongery  and  knobs,  locks,  and  hinges  used  in  connec- 
tion with  joiners'  work. 

Furrings.  Thin  strips  of  timber  nailed  on  joists  or  other  timbers  to  make 
up  their  thickness  or  to  render  their  surfaces  level. 

Gauge.  The  distance  apart  between  the  several  courses  of  slates  or  tiles. 
To  mix  up  plaster  or  cement.  To  add  plaster  to  "  fine-stuff*'  to  render  it  quick 
sotting.  Coarse -stuff  is  sometimes  gauged  for  a  similar  purpose.  Gauged  arches 
are  those  whose  voussoirs  are  rubbed  to  a  true  gauge. 

Qurgoyle  or  Gargoyle.    A  projecting  carred  spout  to  dischaige  the  rain- 
water clear  of  the  walls  of  the  building. 
G-arnet  or  Cross-garnet.    A  form  of  hinge. 

Gibbs  and  Keys.  An  iron  slot  with  wedges  to  form  a]  joint  in  timber  trusses. 
Girder.    A  beam  of  iron  or  timber.    The  chief  timbers  iu  double-finuned 
floors. 
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Groin.    Tho  arched  line  fonned  by  the  intersection  of  vaults. 

Qrounds.  Pieces  of  wood  nailed  to  walls  previous  to  the  plastering,  and  of 
the  same  ^ckness,  to  form  the  ground  work  for  skirtings,  architraves,  kc. 

Groove  and  Tongue.  A  mode  of  joining  boai-ds  edgeways,  one  board 
having  in  it  a  ^ove  or  rectangular  channel,  and  the  other  a  projecting  fillet  or 
tongue  fitting  into  the  groove. 

Grout.    Thin  mortar  or  cement  used  for  flushing  up  the  joints. 

Ground  Silla  or  Plates.    Longitudinal  timbei-s  laid  on  sleeper-walls  to 
upport  the  floor  joists. 

Guilloolie.  An  ornament  fonned  of  intersecting  circles,  or  discs  disposed  in 
a  band. 

Gully.    A  grated  openino^  for  the  discharge  of  water. 

Gutter-plate.    The  timber  support  under  a  gutter. 

Half  Timberinflr.  A  mode  of  construction  in  which  the  framework  is  of 
timber  and  the  spaces  filled  with  plaster  or  thin  brickwork. 

Halving'.  A  plan  of  jointing  timber,  where  half  the  thickness  of  the  upper 
timber  is  cut  away  and  the  remainder  is  sunk  into  a  corresponding  recess  formed 
in  the  under  timlier. 

Hammer  BaauL    A  part  of  a  truss  used  in  Gothic  roofd. 

Hanging  Style.    The  style  to  which  the  hinges  are  attached. 

Head.    The  lintel  or  upper  member  of  a  fhune.  The  top  of  a  rain-water  pipe. 

Heeidera.  Bricks  set  so  as  to  present  their  ends  towards  the  front  face  of  the 
wall. 

Herring-bone  Strutting.  Short  cross  pieces  of  timber  wedged  diagonally 
between  the  floor  joists. 

Hip.    An  external  angle  formed  by  the  intersection  of  two  slanting  roofs. 

Hood-moold.  The  water-table  or  dripstone  projection  over  openings  in 
mediaeval  buildings. 

HoiiBlngs.  The  channels  formed  in  the  string  of  a  staircase  to  receive  the  steps. 

Impost.  Tlie  mouldings  at  the  top  of  a  pier  which  receive  and  form  a  stop 
to  the  archivolt. 

Intrados.    The  under  surface  of  the  voussoirs  of  an  aroh. 

Invert.  An  arch  turned  with  the  crown  downwards  placed  between  two 
piers  to  equalise  their  bearing. 

Jamb.  A  vertical  support  in  the  nature  of  a  pier  or  post.  The  upright  side 
of  a  frame  or  aperture. 

Jogg-le-Joint.  A  mode  of  joining  masonrv  with  a  tongue  of  hard  material. 
Alflo  a  joint  used  in  timber  trusses  in  such  timbers  as  abut  one  against  the  other. 

Joists.    The  timbers  forming  the  supports  of  single  floors. 

Keystone.    The  central  voussoir  of  an  arch. 

King-post.  Tho  central  timber  of  a  roof  truss^  which  carries  the  ridi^o  anl 
the  ends  of  the  principal  rafters,  and  rests  on  the  tie-beam. 

Knotting^  and  Stopping.  Painting  over  the  knots  with  red  lead  and 
stopping  all  defects,  cracks,  and  crevices  with  white  lead. 

Landing'.    A  large  slab  of  stone.    The  top  of  a  flight  of  steps. 

Iiantem-lig;ht.    A  glaas  sky-light  raised  above  the  level  of  the  roof. 

Lap.  The  width  from  the  nail  of  the  lower  slate  or  tile  to  the  lower  extremity 
of  the  upper  slate  or  tile. 

Xiedge.  A  thin  board  nailed  across  a  number  of  other  boards  to  keep  them 
iu  place — common  doors  are  thus  constructed. 

Ijedgrers.  The  horizontal  timbers  in  scaffolding  which  connect  tho  poles 
used  to  carry  one  end  of  the  putlog  supporting  the  scaffold  boards. 

liowis.  A  contrivance  for  lifting  stone  by  means  of  a  split  wedge  which  fits 
int »  a  dovetail  hole  cut  in  the  stone. 

liinings.    The  boarding  used  to  cover  internal  surfaces. 

Lintel  or  Lintol.    The  timber  or  stone  placed  across  an  aperture  in  a  wall. 

Listed  Boarding.    Such  as  has  hiid  the  coarse  edges  and  sap-wood  i*emoved. 

Loophole  Frame.    A  frame  of  timber  i-ouiid  a  small  opening. 

Louvre  Boards  or  Luffer  Boards.  Doards  placed  one  over  the  other  iu 
a  slanting  position  to  allow  of  the  admission  of  Iresh  air. 

Mansard  Boof.  The  French  name  for  a  curb-roof,  or  one  of  which  the 
principal  rafters  are  kneed. 
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Xessanine.  An  intermediate  story ii'hich  corresponds  with  Uie  "entre- 
sol"  in  France. 

Xitre.  The  line  of  intersection  between  mouldings  meeting  at  any  ineli- 
nation. 

Xortiso  and  Tenon.  A  mortise  is  a  hole  cut  in  timber  to  receive  a  tongue 
of  the  same  size  formed  on  another  piece  of  timber  called  the  tenon.  The  tvo 
parts  fixed  together  form  a  joint  thus  named. 

Kullion.  The  upright  divisions  of  stone  or  timber  which  divide  windows 
into  two  or  more  "lights." 

XuntingB.    The  horizontal  divisions  of  windows. 

Nftked  Flooring'.  The  floor  supports  considered  apart  from  the  floor  boards 
and  ceiling. 

KeweL    The  central  shaft  or  baluster  at  the  foot  and  angles  of  a  staircase. 

Niche.  A  recess  or  cavity  in  the  thickness  of  a  wall,  usually  destined  to 
receive  statuary. 

Noffffinff.  A  mode  of  filling  the  spaces  of  quarter-partitions  with  brickwork. 

Nosinflr.   The  rounded  edge  of  the  tread  of  a  step— a  rounded  edge  to  a  boazd. 

Off-set  or  Set-off  The  ledge  formed  by  a  decrease  in  the  thickness  of  a 
wall. 

Oflree.  A  moulding  formed  of  a  convex  and  concave  curve  meeting  in  the 
form  of  an  S,  also  called  cymatium. 

Oolite.  A  geological  formation  siipplying  many  excellent  building  stones,  &< 
Buth,  Portland,  &:c. 

Order.    The  combination  of  architectural  features  constituting  n  ^tyle. 

Oriel.     A  bay  window  sup^wrted  by  corbelliug  out  from  the  wall. 

OvereaiUnflr-course.  A  course  of  brickwork  or  masonr)-  whose  face  projects 
beyond  the  one  beneath  it 

Ovolo.  A  rounded  moulding  whose  flection  is  a  portion  of  a  circle  or  of  an 
ellipse. 

Panel.  The  fillin|:  of  an  intermediate  space  between  framing,  generally  of 
thinner  boarding;  or  in  masonry  a  space  enclosed  by  raised  mouldings. 

Pantile.  A  curved  tile,  sometimes  called  a  Dutch  or  Flemish  tile,  14|  by  10 
inches. 

Parapet.  A  vertical  Rcreen-wall  at  the  foot  of  a  roof  or  on  tke  summit  of  a 
building.    Any  fence  wall  to  a  bridge  or  terrace  is  so-called. 

Parflretinflr.  A  mode  of  lining  fines  with  a  niLxture  of  mortar  and  dung. 
The  external  pla.'^tering  of  half-timbered  houses  is  called  parge-work  or  par- 
geting. 

Partition  or  Quartered  Partition.  A  framework  of  timber  studs  or 
quarters  CO  J  ered  with  lath  and  plastering,  or  filled  in  with  brick  nogging,  to 
(livide  rooms. 

Party-wall.  An  abbreviation  of  partition  wall,  or  the  wall  to  divide  adjoin- 
ing premises. 

Patera.    A  circular  ornament  of  slight  projection,  placed  on  a  flat  surface. 

Pediment.  The  triangular  stnicture  formed  by  the  sloping  lines  of  the  roof 
and  the  top  of  the  cornice  of  a  portico.  The  space  enclosed  within  the  pediment 
is  called  the  tympanum. 

Penstock.    A  moveable  sluice  or  floodgate. 

Pier.  A  nan"ow  supporting  w^all.  The  solid  portions  between  the  windows 
.and  doors  of  a  house  arc  called  piers ;  also  the  supports  of  arches  and  bridges. 

Pine.  A  term  generally  applied  to  American  timber  as  opposed  to  fir,  or 
IJjiltic  timber. 

Pinning'-in.  The  mode  of  fixing  stone  into*  walls  with  small  wedges  of 
tlate  or  hard  material.  Stone  steps  and  landings  arc  pinned  into  chases  pre- 
pared for  them. 

Pitch.  The  inclination  or  vertical  angle  of  a  roof  is  called  its  pitch.  The 
])itch  is  really  tho  proportion  between  the  rise  and  span ;  thus  a  quarter-pitch 
roof  is  one  whose  vertical  height  is  equal  to  a  quarter  its  span. 

Place-bricks.    The  soft,  rotten  bricks  which  arc  ini|)erfoctlv  burned. 

Plain  Tile.    The  common  flat  tile  in  general  use— lOJ  x6^  inches. 

Plates.  Horizontal  timbers  placed  under  rafters  and  joists  to  distribute  the 
load. 
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Plinth.  A  square  member  fonning  the  base  of  a  pedestal  or  building ;  in 
the  latter  it  takes  the  form  of  a  moulded  or  splayed  offset. 

Plonerlied  and  Tonffued.  A  method  of  Jointing  timber  by  forming  a 
grooTO  on  one  side  and  a  tongue  on  the  other.    See  Groove  and  Tokgub. 

Pluflrginflr.  Preparing  brick  walls  by  the  insertion  of  conical  wooden 
wedges  for  the  reception  of  nails  or  screws. 

Plumb.  Perpendicular  or  vertical ;  an  upright  wall  or  pier  is  said  to  be 
plumb. 

Pointing.  Finishing  the  external  joints  of  masonry  or  brick- work  with 
special  mortar-joints. 

Pole-plate.  A  timber  placed  horizontally  above  the  tie  beam  to  receive  the 
ends  of  Uie  roof  rafters. 

Poling  boards.  The  rough  boarding  used  to  sustain  the  earth-work  in 
foundations  and  the  sides  of  trenches. 

Poppy-head.    A  carved  finial  on  pew-ends  or  stalls  in  Crothic  churches. 

Portico.    An  externally  projecting  porch  or  entrance. 

Post.  A  tcnn  applied  to  all  vertical  timbers  used  in  construction.  See  King- 
Post. 

Possolano  or  Possolano.  A  volcanic  earth  brought  from  Italy,  which 
renders  fat  limes  eminently  hydraulic  when  mixed  with  them  for  mortar. 

Prickinflr-np.    The  first  coat  of  plastering  on  lath. 

Priminflr.    The  fii-st  coat  of  paint  applied  to  timber  and  iron-work. 

Principal  or  Principal  Bafter.  The  outer  inclined  timbers  of  a  roof- 
truss. 

Paddle.  Tempered  clay  used  to  retain  or  keep  back  water,  owing  to  its  im- 
pervious character. 

PnffSinff.  Dry  lime  rubbish  or  concrete  introduced  between  rafters  or 
floor  joints  on  sound-boarding,  to  prevent  noises  from  penetrating  through 
floors. 

Pnff-miU.  A  machine  for  mixing  together  the  various  ingredients  used  for 
mortar  making.    By  '*  mortar-mill  '*  is  meant  an  edge-runner. 

Puncheons  or  Studs.    Short  upright  timbers  used  in  quartered  partitions. 

Purlins.  Horizontal  timbers  notched  on  to  principals  to  support  the 
rafters. 

Putloffs.  Short  timbers  used  in  scaffolding,  which  are  supported  at  one  end 
on  the  wall,  and  at  the  other  on  the  ledgers. 

PuzBolano.    See  Pozzolano. 

Quarters.    The  upright  timbers  or  studs  used  in  partitions. 

Quartering .    Timber  of  small  scantling ;  generally  deals  cut  in  3  or  4. 

dueen-Post.  A  strut  used  in  a  roof-truss ;  there  are  always  two  queens  in 
a  queen-post  truss. 

Quirk.    A  small  hollow  or  Y-shaped  channel  used  with  a  bead  or  ovolo. 

Quoins.  The  angles  of  brick  or  stone  walls,  ^rith  reference  more  par- 
ticularly to  the  material  used  in  the  edging. 

Babbit.    See  Rbbatb. 

Bakinflr.  Inclined  at  any  angle  less  than  a  right  angle :  the  slope  of  a  roof 
is  said  to  rake. 

Bamp.  The  sharp  curve  in  hand-railing  where  the  rise  is  very  rapid  at  a 
half-space  or  quarter-space. 

Bebate.    A  shallow  recess  in  the  side  of  a  frame  or  board.    See  Rabbit. 

Bebated  Frame.  One  having  round  it  a  sunk  recess  of  the  thickness  of 
the  door  or  sash. 

Becess.  A  cavity  in  the  thickness  of  a  wall :  the  remaining  thickness  of 
wall  is  termed  the  back  of  the  recess. 

Benderinflr.  The  first  coat  of  plaster  on  naked  brick  or  stone— the  second 
coat  is  termed  the  ''floating  coat,'*  and  the  third  the  " setting"  or  "  finishing" 
coat. 

Betaininflr-wall.  One  used  to  retain  earthwork  at  a  steeper  angle  than  it 
would  assume  natunilly. 

Betum-wall.    Ooe  at  right  angles  to  an  external  wall  or  party- wall. 

Beveals.  The  retuiiis  or  retreating  surfaces  of  an  aperture  due  to  the 
thickness  of  the  wall  in  which  it  occurs. 


6*4  GLOSSARY. 


Bib.  A  curved  or  arched  beam;  sometimes  applied  to  a  moulding oa  a 
vault. 

Bidffe.  The  loni  narrow  plank  forming  the  crest  of  a  roof:  it  is  generally 
finished  with  a  rounded  top  called  the  ridge>rolI.    The  apex  of  the  roof. 

Klser.    The  vertical  face  of  a  step  which  carries  the  horizontal  face  or  tread. 

Bivets.  Short  metal  bolts  which  are  hammered  red-hot  into  iron  plates  to 
connect  them  together. 

Bod.  A  measure  of  length  or  surface.  A  square  rod  of  brickwork  is  272^ 
sq.  feet  of  brickwork  13^  inches  thick,  or  306  cubic  feet  of  brickwork. 

Boof-tie.  The  wood  beam  or  iron  tie  connecting  the  feet  or  ends  of  the 
principal  rafters. 

Bouffh-caat.  A  mode  of  finishing  external  plastering  bj  dashing  against 
it  small  pebbles  or  broken  flint,  mixed  with  lime,  to  give  it  a  rough  face. 

Bubble-work.  A  common  description  of  masonry  in  which  the  stones  are 
set  irregularly  without  reference  to  courses. 

Bustioation.  A  kind  of  masonry  in  which  the  angles  of  the  several  stones 
are  splayed,  so  as  to  produce  Y  joints,  the  stones  projecting  beyond  the  general 
surface  of  wall. 

Saff.  The  tendency  of  loaded  beams  to  drop  below  the  level  in  their 
centres. 

Soagrliola.  A  composition  made  in  imitation  of  marble,  and  used  for 
columns  and  pedestals. 

Scantlinflr.  Quartering  or  timber  of  small  size.  The  dimensions  of 
builders'  work  are  termed  the  scantlings. 

Scarf.  The  mode  of  splicing  together  beams  of  timber  by  halving  them 
and  bolting  them  together. 

Soreeds.  The  wooden  rules  used  by  plasterers  to  ran  their  mouldings ;  aUo 
the  narrow  faces,  run  at  intervals  on  flat  surfaces  by  which  the  plastering  is 
levelled . 

Scribinflr.  Fitting  an}'  piece  of  wood  so  as  accurately  to  C3inclde  with  an 
irregular  surface.    The  slurtlng  is  *' scribed'*  to  fit  the  tloor. 

Section.  The  representation  of  any  solid,  from  which  a  portion  has  been 
removed,  owing  to  its  intersection  by  a  plane.  This  is  so  contrived  as  to  show 
its  internal  details  and  construction. 

Set-off.    See  Off-set. 

Settinff'Coat.  The  finishing  coat  of  plastering.  Setting  stone  is  the 
fixing  of  masonrv. 

Shaft.  The  body  or  central  portion  of  a  column  or  pillar.  A  well  or 
vertical  sinking. 

Shakes.  Fissures  or  cracks  in  timber,  due  to  imperfect  contraction  in 
seasoning. 

Shingle.  Coarse  sand  mixed  with  small  pebbles.  Shingles  are  wood 
roofing  slabs. 

Shoe.  The  bottom  of  a  rain-water  pipe,  turned  outwards  to  direct  the 
water  from  the  building.    Also  a  metal  base  to  a  column  or  post. 

Side-Entrance.  An  access  to  a  sewer  at  the  side  of  a  street,  or  from  the 
side,  as  distinguished  from  an  ordinary  man-hole. 

Sill.  The  bottom  plate  of  a  partition  or  frame.  The  sill  of  a  window 
fmme  is  generally  of  oak.    See  Cill. 

Skew-back.    The  sloping  abutment  from  which  an  arch  springs. 

Slaked  Lime.    Lime  which  has  been  quenched  or  hydrated  with  water,  or 
by  exposure  to  the  atmosphere. 
*  Sleeper-wall.    A  dwarf  wall  under  floor-joists. 

Soffit.    The  under  side  of  any  horizontal  surface  or  projecting  member. 

Soot-door.    An  aperture  in  a  flue  for  the  purpose  of  cleaning  it. 

Sound  Boarding".  Itou^li  boaixling  carried  on  fillets  attached  to  floor 
joists,  and  used  to  receive  pugging  to  deaden  sound.     Sec  ri'GGixo. 

Span.    The  clear  bearing  of  a  roof  or  beam. 

Spandril.  The  triangular  space  formed  between  the  haunches  of  arches 
and  the  architrave,  or  on  either  side  of  arches  enclosed  in  square  panels. 

Specification.  The  description  in  writing  of  the  various  works  to  be  done 
under  a  building  contract. 
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,    Splay.    To  slant  oft'  or  cut  away  the  edge  in  order  to  make  a  slope  or  bevel. 

Springing.    The  levi-l  from  which  an  arch  takes  its  rise. 

Square-framinff.    The  simplest  kind  of  panelling. 

Stanchion.    An  upright  post  or  support. 

Stiles  or  Styles.  The  vertical  timbers  of  framing.  Thus  in  a  door  the 
side  to  which  the  hinges  are  attached  is  termed  the  hanging  style. 

Stoppiner.  The  filling  in  of  crevices  or  defects  with  white  lead  previous 
to  painting.  * 

Story.post.    A  vertical  timber  or  iron  stanchion  placed  under  bressummers 
Straining  Beam.     A  strut  placed  between  the  heads  of  queen  posts  iii 
roof-truf9c»8.  ^  jf        "* 

Straining'-sill.     A  similar  timber  at  the  feet  of  the  queens. 
Strap.    An  iron  tie  to  retain  timbers  in  the  position  they  should  occunv 
m  trusses.  "^  '^^ 

Stretchers.  Bricks  or  stones  Iving  in  the  dii-ection  of  their  irreatest 
length  towards  the  face  of  the  walf.  * 

Striking.    The  operation  of  removing  the  centres  from  arches  and  bridges. 

Strinr-conrse.  A  band  of  mouldings  or  ornament,  or  a  plain  face 
which  projects  shghtly  from  the  wall,  generally  used  to  mark  the  divisions  of 
stones. 

Stud.    See  Partitiok. 

Snrbase.    A  moulding  above  the  dado  surrounding  a  room. 

Tailing.    The  distance  a  stone  or  beam  is  inserted  into  a  wall 

Templet  or  Template.  A  mould  or  pattern  cut  to  the  exact  form  to 
which  work  has  to  be  executed ;  also  a  bed  of  stone  placed  under  a  beam 

Tenon.  A  tongue  of  timber  made  to  fit  into  a  cavity  or  mortise  in 
another  timber  to  form  a  joint.    See  Mortise. 

Terras  or  Trass.    A  Dutch  substitute  for  Pozzolano. 

Tie-beam  or  Tie-rod.  The  wood  beam  at  the  foot  of  a  principal,  or  the 
iron  rod  used  in  its  place. 

Tongne.  A  thin  ledge  or  shoulder  worked  on  the  side  of  a  board  to  fit 
into  a  corresponding  groove  made  in  the  adjacent  board  to  which  it  is 
joined. 

Toothings.  The  n etchings  or  rough  ends  of  brickwork  left  in  a  wall  to 
which  subsequent  additions  have  to  be  made. 

Toms.    A  semi-circular  projectiog  moulding  in  the  base  of  a  column 

Transom.  A  horizontal  bar  across  a  window,  or  pkced  in  a  door  frame 
below  a  fanlight. 

Tread.    T  ne  horizontal  face  of  a  step. 

Trimmer.  A  short  joist  or  support  at  right  angles  with  the  floor  joists.  It 
bears  on  the  wall  and  on  the  trimming  joist,  or  on  two  trimming  joists  and  is 
used  where  voids  occur  and  to  provide  for  special  openings  in  floors.  A  brick 
trimmer  is  a  shallow  arch  in  tnin  brickwork  built  out  from  the  breast  of  the 
fireplace  to  the  trimmer  to  support  the  hearth. 

Truss.  A  framed  support  of  timber-work,  specially  calculated  to  carr\'  a 
load.  A  trussed  partition  is  one  designed  to  bear  only  on  the  walls  at  each 
end. 

Turning-Piece.    A  solid  centre,  used  under  flat  arches  of  small  span. 

Tympanum.    The  triangular  space  within  a  pediment.    See  Pedimknt 

"Valley.  The  internal  angle  formed  by  the  intersection  of  two  inclined 
sides  of  roofing. 

"Valley-tile.    A  specially  made  tile  for  valleys, 

"Vaulting.    The  arched  roofing  in  masonry  found  in  Gothic  buildings. 

"Voussoirs.    The  stones  forming  a  face  arch  in  masonry. 

"WaM  Plate.    The  wooden  beam  on  which  the  roof  truss  has  its  bearing 

Washer.    A  metal  plate  placed  under  a  nut,  to  increase  the  axea  of  bearing 

"Weather  Boarding.  Feather-edged  boarding  fixed  vertically  on  quar- 
tering. ^ 

Weather  Tiling.    Tiling  employed  in  a  vertical  position. 

Well-hole.    The  central  nullow  in  a  grinding  or  open  staircase. 

Winders.  Steps  made  of  a  wedge  shape  to  turn  round  coiners  in  a  sfair^ 
cue. 
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Withe.    The  thin  wall  serving  as  a  partition  between  adjoining  flues. 

Wood  Bxick.  A  small  block  of  wood  built  into  the  interior  face  of  a  wall 
to  sen-e  as  an  attachment  for  woodwork  nailed  to  the  same. 

Wood  Plate.  A  beam  of  timber  placed  under  joista  or  rafters  to  equalise 
the  bearing. 

Wood  Pluff.  A  wooden  wedge  diiren  into  walla  to  give  a  hold  to  nails  or 
screws. 
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ABSTRACT, 

reference  to  plan  in  {Mee  Plan),  29 
tracing  of  plan  iLsually  furnished  with,  30 

ACCEPTANCE 

of  tender  constituting  a  contract  (gee  Tendeb),  80 

of  part  performed  work,  how  far  employer  bound  by,  lOG 

ACCESS 

to  building  under  Metropolitan  Building  Acts,  504 

jtrochion  for  enq)loyer  or  architect  to  hacc,  to  /corltfj  327,  342,  344 

ACCIDENT, 

completion  of  building  contract  prevented  by,  108 

inevitable  (mcc  Impossibility  of  Perfobmakck). 

after  pail  performance  of  work,  136,  n. 

building  agreements  should  contain  exception  against,  1S7 

jfrovision  that  builder  Uahlcfor,  337 

jtrovlttiofi  that  employer  liahlefor,  312 

jfrov'mon  fur  icalcer  of  penalty  in  case  </,  316 

A<H'OUNTS, 

prvviffit'H  ft  r,  to  he  dell ce red  htfvre payment,  32u 
of  day  feorkjprovisivHs  u»  to,  322,  342 

ACgUIKSCENCE  {t^ee  STANDING  BV). 

of  corporation  in  i)art  jicrformance  of  unsealed  agreement,  8 
precluding  owner  of  legal  right  from  asserting  it,  16,  n. 
in  breach  of  covenant  (jue  Covenants),  216 
in  case  of  interlocutory  injunction,  223 

ACT  OF  GOD, 

l^erformance  of  contract  rendered  impossible  by,  137 

ACTION, 

parties  to,  on  breach  of  restrictive  covenants  (nee  Covenants),  224 
pleadings  in,  how  far  binding  in  other  proceedings,  106 
notice  of  (*/r  Notice). 
limitation  of  (tec  LIMITATION). 

ACTS  OF  PARLIAMENT  (xr/  Table  of  Statutes.) 

[77//'  ftalfCM  refer  to  the  Precedent*.'] 
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ADDITIONS  (««?  Extras). 

to  buildings,  under  Metropolitan  Buildiog  Acts,  500,  507,  n. 

"  ADJOINING  LAND,"  198 

ADJOINING  OWNER,  UNDER  THE  BUILDING  ACTS  (jee  Bllld- 

IKG  OWNER). 

definition  of,  519 

rights  of,  as  to  party  structure  («e«  Party  Strtjcture),  521 

maj  require  works  to  be  executed  bj  building  owner,  521 

ADMINISTRATORS  (jee  Death). 

ADMISSIONS 

bj  employer  in  action  by  builder,  106 

ADVANCES 

by  landlord  to  builder,  right  to  recover,  22 

of  whole  of  cei'tain  sum,  not  condition  precedent  to  lecorering 

part,  23 
clause  providing  Jor^  to  builder,  464 
covenant  to  make  further,  in  Mortgage,  472 

ADVERTISEMENT 

inviting  tenders,  whether  an  express  ofEer,  82 
of  sale  of  land  by  auction,  effect  of,  82 

AGREEMENT    FOR    BUILDING    GRANT    C^c    Agreemekt    fob 
Building  Lease), 
2>recedvHt  of,  391 
j}rorision  for  expen/tr  of,  395 
potrer  of  vendor  to  determine,  395 

AGREEMENT  FOR  BUILDING  LEASE, 
generally  necessary  in  first  place,  11 
power  of  entry  in,  for  building  only,  11 
must  be  in  writing,  12 

effect  of  part  performance  of,  when  verbal,  12 
when  part  performance  sufficient  to  take  case  out  of  statute,  12 
wherc  landlord  allows  builder  to  spend  money  in  error,  13 
effect  of  outlay  by  sublessee,  13  n. 
must  in  any  case  be  complete  as  a  contract,  13 
specific  performance  of  (^see  Specific  Performance). 
effect  of  bnildittg  without,  15 

by  tenant,  on  landlord's  land,  15 

by  tenant  at  will,  landowner  standing  by,  15 

by  stranger,  under  mistake,  landowner  standing  by,  15 
'  by  stranger,  knowing  laud  to  be  another's,  16 

where  lessor  ignomnt  of  his  o>vn  rights,  16 
how  covenants  to  be  inserted  in  lease  should  be  included  in,  16 
stipulation  for  insertion  of  "  all  usual  covenants  "  undesirable,  17 
form  of  lease  should  be  contained  in  schedule  to,  17 
whether  document  is,  or  actual  demise,  17 
distinction  where  landlord,  and  where  tenant,  is  to  build,  18 


[The  italics  refer  to  the  Pr&oedente.] 
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A6BEEMENT  FOR  BUILDING  laEASE^-eQnHnn^d. 

defence  to  ejectment  where  only  an,  18 

where  approval  of  plan  and  building  condition  precedent  to  grant- 
ing lease,  19 

condition  to  complete  within  certain  time  in,  (^see  Time),  20 

where  landlord  wrongly  takes  advantage  of  such  condition,  20 

adyisability  of  provision  that  lessor  not  bound  to  grant  lease  if 
building  stancUng  contrary  to  provisions  of,  211 

sums  reserved  before  lease  granted"  enure  by  way  of  contract  only. 
20 

yearly  tenancy  not  to  be  implied  from  such  payments,  20 

of  several  houses  is  generally  divisible,  21 

right  of  mortgagee  under,  21 

effect  of  assignment  by  intended  leasee  of  interest  under,  21 

right  to  sue  for  money  advanced  by  owner  under,  22 

conditions  as  to  title  of  landlord  to  g^rant  lease,  23 

warranty  of  title  dispensed  with  by  statute,  23 

description  of  parcels  in,  by  reference  to  plan  (sr/'  Plan),  24 

of  settled  estates  (»ee  Settlsd  Estates),  36 

by  municipal  corporation,  39 

defective  building  lease  under  power  may  operate  as,  49 

Precedents  of,  357,  370,  381,  386,  389 

provUion/or  expense  o/y  378,  384 

not  to  operate  as  aottial  demise,  369,  384,  388 

2>otrer  to  determine,  368,  378,  384,  388 

conditii>ns  for  granting  building  lease  in,  359,  361,  370,  375,  380, 
882, 386 

clause  prodding  for  deposit  of,  to  secure  advances  to  builder,  464 

AGREEMENT  FOR  BUILDING  UNDERLEASE, 
Precedent  of,  300 

AGREEMENT  TO  BUILD  (see  BuiLDiNO  Contract). 
AIR  (see  LiQHT  and  Aib). 

ALTERATIONS  (see  Extras.) 

express  agreement  to  do  work  and  any,  in  specified  time,  123 

condition  in  building  contract  as  to,  not  vitiating  contract,  165 

under  Metropolitan  Building  Acts,  500 

promsions  in  building  contracts  as  to, 

allonraTice  to  be  made  for,  303,  309,  333 

not  to  extend  time  or  alter  contract,  315 

terms  of  original  contract  to  apply  to,  319,  322 

sanction  of  architect  mcessary  for,  303,  319,  322,  333,  342 

measurement  of,  342 

APPEAL, 

under  the  Metropolitan  Building  Acts 

from  award  of  surveyor,  to  County  Court,  523 
against  account  as  to  party  structure,  526 
from  County  Court,  629 
from  Justices,  as  to  penalties,  530 


[The  italics  refer  to  the  Precedents.] 
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to  be  in  fonn  of  special  case,  631 
from  Hetropolitan  Board,  as  to  theatre,  kc.,  646 
from  notice  bj  District  Sarreyor,  to  Board,  660 
iiad«r  Matropolis  Maaays mant  A»t 

against  orders  of  restries,  &c.,  as  to  constraction  of  works,  678 
„  „  „  expense  of  sewers,  589. 

APPLY,  LIBERTY  TO, 

in  case  of  fature  breaches  of  covenants,  226 

in  decree  of  action  for  mandatorj  injunction,  185 

APPOINTMENT 

aitd  grant  infer  for  build  in  ff,  458 

APPORTIONMENT, 

of  rent  (gee  Reitt). 

of  rent-chaige  (sre  Rent-Chabge). 

of  expenses  (see  Expekbbs). 

APPROVAL  OF  WORK  (ice  Cbbthtcates). 
a  condition  precedent  to  granting  of  lease,  19 
by  employer,  condition  precedent  to  payment,  84 
right  of,  must  be  exerciMd  reasonably,  84. 
unless  agreed  to  be  arbitrary,  84 
employer  must  have  opportunity  of  inspection  85 
by  architect,  85. 


ARBITRATION, 

clause  as  to  certificate  being  conclusive  no  submission  to,  87 

sufficiency  of  verbal  award,  87  n. 

where  determination  is  with  reference  to  a  dispute,  88 

whether  provision  for,  applies  to  disputes  as  to  extras,  166 

failure  of,  right  to  specific  performance  on,  179 

under  Metropolitan  Building  Acts,  between  owners  of  party  stmctme, 

622 
appeal  from  such,  623 
costs  of  such,  623 

as  to  contribution  to  expenses  under  Metropolitan  Building  Acts,  528 
as  to  compensation  for  setting  house  back  or  forward,  626 
clauses  in  buildifuf  contracts  as  to^  327,  328,  347 
provision  as  to  costs  of  347  , 

jfrovisioHS  in  agreements  for  building  leases  as  to,  369 


ARBITRATOR  (see  Abbitbation). 
appointment  of  architect  as,  19 
where  architect  occupies  similar  position  to,  89 
appointment  of  architect  as,  must  not  be  concealed,  64 
I^Bident  of  R.  I.  B.  A.  sometimes  appointed  as,  tQ6  n. 
provision  appointing  architect  as,  331 


[The  italics  refer  to  the  Precedents,^ 
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ARCHES, 

over  or  under  public  wajs,  under  Metropolitan  Building  Act8|  505 
where  party  structures  (Mce  Pabtt  Stbuctubes),  520,  525 

ARCHITECT, 

duties  and  liabilities  of,  58 
practice  and  charges  of,  487 
appointment  of; 

need  not  be  in  writing,  58 

except  where  for  more  than  a  year,  58 

or  where  employed  by  a  corporation,  58 

effect  of,  on  builders*  liability  to  b^in  work,  58 
remuneration  of, 

in  absence  of  agreement,  60 

usual  method  and  amount  of,  60 

usual  fee  where  work  abandoned,  74 

may  be  made  contingent,  61,  72 

or  subject  to  approT^  of  plans  by  employer,  61 

schedule  of  practice  and  charges  of,  487 
duty  of,  or  surveyor,  61    . 
implied  warranty  as  to  skill  of,  62 
responsibility  of,  for  those  in  his  employment,  62 
remedy  of  principal  against  agents  of,  62,  n. 
mode  of  determining  whether  proper  skill  exercised  by,  62 
where  employer  derires  no  benefit  from  work  of,  62 
proper  precautions  must  be  taken  by,  63 
where  incorrectness  arises  from  inherent  difficulties  of  work,  63 
French  law  as  to  liability  of,  for  negligent  construction,  103,  n. 
undisclosed  dealings  between  contractor  and,  63 

„  „  „        employer  and,  64, 93 

such  dealings  may  prevent  arbitration  by,  64 
as  arbitrator,  position  of,  10,  66,  n.,  89, 166 
anfhority  of; 

where  merely  employed  to  prepare  plans,  65 

where  engaged  to  superintend  erection  of  works,  65 

distinction  where  expressly,  and  where  impliedly,  given,  65 

employer  bound  by  acts  within,  65 

notwithstanding  undisclosed  special  instructions,  65 

where  expressly  given  must  be  strictly  followed,  66 

to  make  building  agreement  on  behalf  of  employer,  66 

to  order  extras  (jtee  Extras),  162,  167 

to  employ  surveyor  to  take  out  quantities,  75 

cannot  be  delegated,  67 

distinction  where  exercising  power  impliedly  given,  67 
«  acting  without,  liable  for  breach  of  warranty,  68 

false  representation  as  to,  68 

joinder  of  employer  and  architect  as  defendants  in  case  of 
tloubt,  69 

claim  of  architect  to  indemnity  against  employer,  69 
covenant  to  complete  buildings  to  satisfaction  of,  212 
approval  of  plans  by,  condition  precedent  to  granting  lease,  19 

„         of,  condition  precedent  to  payment  of  builder,  85 
certificate  of  (gee  Cebtificateb). 
fraudulent  refusal  of,  to  certify,  90 
employer  not  responsible  for  such  refusal,  90 


[Tlie  italics  refer  to  the  Precidentg.'} 
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ARCHITECT— c/»fl/*>Kr^. 

gross  miaconduct  and  unfairness  of,  in  certifying.  92 

position  of  clerk  of  works  with  rcsjiect  to,  67 

death  or  illness  of,  effect  on  his  contracts,  69 

death  of,  effect  on  instalments  accrued  due  to,  69 

bankruptcy  of,  effect  on  his  contracts,  69,  n. 

a^^n^ement  by,  to  make  probationary  plans  (see  Plans),  71 

(wncrship  of  plans  prepared  by,  61 

practice  of,  tidcins^  out  quantities  inadvisable,  77 

Superintandiiig  Arohiteot  under  the  Metropolitan  Building  Atti. 

appointed  by  Board  of  Works,  515 

to  audit  accounts  of  district  surveyor's  fees,  ^3 

must  not  practise,  515 

may  appoint  deputy,  515 

salary  of,  515 

monies  received  by,  to  be  paid  to  Board  of  Works,  515 

power  of,  to  inspect  theatres  and  music  halls,  550 
Precedent »  of  2>rotiintms  in  huildinff  contracts  caneerning^ 

fvttrk  to  be  done  according  to  directioM  of  employer' t^  301,  302, 
308,  814,  332 

dechlon  of,  to  be  finals  305,  315,  381 

tofttrn'nth  detaiUdrartiHff«  to  builder j  320 

itMy  direct  part  of  work  to  be  done  before  other  jtart,  323 

may  order  removal  of  improper  work,  <fcc.,  323, 333 

fnay  order  rc'executitm  of  bad  trorJt,  343 

to  Juire  aecc$$  to  worltJt^  327,  342 
proriitionJt  in  agreements  for  building  leasea,  ^c.y  concerning, 

buildings  to  be  erected  to  satisfaction  of,  358,  370,  381,  392 

paymrnt  of  fees  of,  377,  382,  388 
coccnants  to  pay  fees  of,  409,  422 

ARCHITECTURAL  TERMS,  GLOSSARY  OF,  637 

AREA, 

definition  of,  under  Metropolitan  Building  Acts,  497 

„        of,  with  respect  to  recesses,  under  same  Acts,  501 
of  buildings,  limitation  of,  under  same,  506 

ASHPITS, 

provisions  of  Metropolis  Management  Acts  as  to,  5G5 — 567 

meaning  of  word,  under  same  Act,  581 

provisions  of  Public  Health  Act,  1875,  as  to,  616—618 

ASSESSMENTS  {see  Rates). 

ASSIGNEE  {see  Asmgnmbnt), 

of  building  agreement,  for  several  houses,  obligation  of,  21 

right  of,  to  sue  for  payment  on  completion  of  work  in  absence 

of  certificate,  97 
right  of,  of  instalments  due,  to  recover,  notwithstanding  payments 

to  builder,  114 
of  covenant  to  pay  fee  farm  rent,  liability  of,  192,  n. 
under  building  oovenanti,  rights  and  liabilities  of, 
(i.)  at  law. 
how  far  restrictive  covenants  as  to  building  belong  to  class  of 
covenants  "  running  with  land,"  234 
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when  covenants  arc  said  to  "  run  with  the  hmcl,"  234,  ii. 

and  when  with  revcrhioii,  234.  n. 

where  with  owner  of  estate,  benefit  passes  on  assignment  of 

estate,  234 
where  bif  owner,  burthen  docs  not  pass  to  assignee,  234 
except  in  case  of  covenants  in  leases,  235 
covenants  between  lessor  and  lessee  {Miss  to  assignee  of  term. 

235 
and  are  assignable  with  reversion  under  82  Hen.  VIII.  c.  3*, 

236 
under  Conveyancing  Act,  1881,  rent  and  benefit  of   lessee's 

covenants  to  nni  with  i-evcrsion,  23G 
and  obligation  of  lessor's  covenants  to  run  with  reversion,  23<j 
distinction  between  covenants  running  with  land  in  buildin*; 

leases  and  in  conveyances  for  building,  237 
doubtful  whether  such  covenants  made  by  purchasers  enforceable 

against  alienee,  237 
the  three  propositions  laid  down  in  Speyiecr^A  Ot/ir,  237 
covenant  as  to  thing  hi  eg*e,  parcel  of  demise  runs  with  land, 

238 
covenant  to  build  on  land  binds  assigns  only  if  named,  238 
collateral  covenants  do  not  bind  assigns  whether  named  or  not 

238 
where  covenant  to  build  house  by  certain  day  and  keep  it  in 

repair,  238 
assignee  held  liable,  though  not  named,  by  accepting  possession, 

240 
where  covenant  tends  to  support  and  maintenance  of  premises, 

'240 
building  a  new  house  does  not  extend  to  6upix)rt  of  thing 

demised,  241 
covenants  to  repair,  and  keep  in  repair,  buildings  on  premises, 

run  with  land,  241 
so  do  covenants  to  repair  buildings  not  yet  erected,  241 
covenant  giving  right  of  pre-emption  is  collateral  to  land,  241 
so  is  covenant  to  build  a  house  on  land  other  than  that  dcmiHo.1, 

242 
60  is  covenant  to  indemnify  sub-leesee  against  covenants  in 

superior  lease,  242 
whether  covenants  against  trades,  or  building  for  trade,  run 

with  land,  242 
where  covenant  operates  as  grant  of  incorporeal  hereditament, 

243 
advisability  of  naming  assigns  in  covenants,  243 
assigns  now  included  in  covenants  by  Convevancing  Act,  1881, 

243 
(ii.)  in  equity. 
equitable  doctrine  as  to  assignment  t)f  covenants,  243 
rule  in  equity  *must  now  prevail  wherever  facts  admit,  244,  260 
})enefit  of  restrictive  covenants,  244 
may  pass  by  assignment,  either  as  running  with  land,  or  as 

part  of  subject-matter  of  purchase,  244 
restrictive  covenant  should  be  expressly  or  impliedly  assigned 

with  land,  245,  246 


[The  italics  rrfer  to  the  Preeedentt,] 


654  INDEX. 


ASSIGNEE— <?ORfixw^<f. 

mutual  rights  of  parties  to  restrictive  covenants  with  landowner, 

where  none  between  themselves,  244,  245,  246 
where  title  derived  under  deed  embodying  general  building 

scheme,  244 
right  of  purchaser  to  benefit  of  covenants  entered  into  with 

vendor  as  to  adjoining  land,  245 
benefit  of  covenant  must  be  part  of  subject-matter  of  purchase, 

246,  248 
where  covenant  for  benefit  of  lessor  or  grantor,  247 
benefit  of  such  covenant  does  not  enure  to  subsequent  lessees, 

&c,,  of  other  plots,  247 
principle  of  derogation  from  grant  docs  not  apply  to  such  case, 

247 
property  for  benefit  of  which  covenant  entered  into  must  be 

defined,  248 
immaterial  in  equity  whether  assigns  named  where  no  notice  of 

covenant,  248 
burden  of  restrictive  covenants,  248 
cfl^t  of  notice  to  assignee  of  such  covenants,  249 
specific  performance  against  assignee  with  notice  {$ee  Specific 

Pebfobmance),  183 
assignee  with  notice  may  not  use  land  in  manner  inconsistent 

with  assignor's  contract,  249 
immaterial  whether  covenant  runs  with  land  or  not,  249 
purchasers  of  different  portions  of  estate  bound  by  notice  of 

covenant  relating  to  it,  250 
where  covenants  between  original  parties  for  general  scheme  of 

building,  251 
where  sale  of  plot  subject  to  covenant  not  to  build  hotel,  251. 
where  sale  of  land  subject  to  covenant  not  to  build  beyond 

certain  height,  251 
where  no  general  scheme,  but  covenant  contained  in  deed 

conveying  house,  252 
where  covenant  to  supply  water  to  houses  on  vendor's  land. 

252 
assignee  with  notice  bound  though  assign  not  named,  252 
where  covenant  is  for  supply  of  l^er  to  any  publichouse  erected, 

253 
notice  puts  assignee  in  same  position  as  party  to  covenant,  as 

regards  relief,  253 
constructive  notice,  253 
purchaser  or  mortgagee  must  inquire  into  title  of  vendor  or 

mortgagor,  253 
where  restrictive  covenant  by  purchaser  in  fee,  253 
maxim  of  caveat  emptor  applies  to  lessee,  254 
who  must  therefore  inquire  into  lessor's  title,  253,  254 
where  lessee  or  purchaser  restricted  from  inquiiy  into  title,  254 
where  underlessee  similarly  restricted,  254,  n. 
where  representation  by  lessor  of  non-existence  of  restrictive 

covenant,  254 
when  sublessee  bound  by  covenants  in  original  lease,  255 
effect  of  Yendor  and  Purchaser  Act,  1874,  on  stipulations  for 

title,  255 
Act  does  not  affect  rule  as  to  constructive  notice,  255 
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providon  in  Ck)nTeyanciug  Act,  1881,  as  to  stipulntioDs  for 

title,  255 
where  lessee  is  to  build,  title  of  lessor  shoald  be  investigated,  25G 
or  unqualified  covenant  for  quiet  enjoyment  obtained,  256 
doctrine  of  constructive  notice  is  for  protection  of  third  parties 

only,  256 
where  covenant  undiscoverable,  assignee  not  affected,  256 
as  where  covenant  contained  in  separate  document,  266 
time  during  which,  liable  under  covenants,  257 
assignee  liable  before  possession  actually  taken,  257 
liability  of  assignee  of  assignee,  257 
liability  for  breach  committed  before  assignment,  257 

ASSIGNMENT  {aee  Assignee) 
of  contract  by  builder,  5 
by  intended  lessee  under  building  agreement^  21 
right  to  sue  under,  for  payment,  where  no  certificate  g^ven,  97 
right  of  assignor  to  sue  where  another  contract  substituted  for  that 

assigned,  112 
equitable,  of  moneys  duo  tmder  building  contract,  112 
notice  of,  when  necessary,  112,  n. 

authority  to  third  person  to  receive  payment  from  employer  not  an,  113 
under  Judicature  Acts,  113 
prohibition  of^  in  agreement  for  building  lease^  852  (see  Sub-GON- 

TEACTS). 

AUCrriON, 

advertisement  of  sale  of  land  by,  effect  of,  82 
aale  by,  '*  without  reserve,"  83,  n. 

AVOIDANCE  OF  CONTRACT  {see  BUILDINO  CONTEACT). 


BAD  WORK, 

jpToviiityM  for  re'exectUion  of  310,  312,  333,  343 

BALCONY, 

construction  of,  under  Metropolitan  Building  Acts,  505,  506 

BALUSTRADE, 

construction  of,  under  Metropolitan  Building  Acts,  505 

BANKRUPTCY  (see  Bankeuptcy  Act). 
of  architect,  effect  on  his  contracts,  69  n. 
of  builder 

contracts  generally  vest  in  trustee,  144 

but  trustee  may  disclaim  onerous  contracts,  144 

even  after  carrying  them  on,  145 

means  of  disclaimer,  145 

trustee  cannot  adopt  part  only  of  contract,  145 

position  of  trustee  as  to  contracts  which  he  neither  disclaims  nor 

repudiates,  145,  n« 
performance  by  trustee  of  contract  requiring  personal  skill,  145 
rights  and  liabilities  of  trustee  if  he  adopt  contract,  146 
stipulation  for  forfeiture  of  materials  on  (see  Matbeials  for 
BuiLDmo),  151 
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right  to  work  in  course  of  constraction  en  bankmpt's  ptemifles. 

155 
where  such  work  ifl  to  be  paid  for  by  instalments,  156 
of  employer,  146 

conditioiis  iu  contract  as  to,  of  builder  or  employer,  147 
jircecdvntt  offuch  conditiaiu,  300,  325,  335,  345_ 

BANKRUPTCY  ACT,  1869  {ne  Table  op  Statutes,  32  &  33  Vict, 
c.  71). 
"  protected  transaction  "  under  s.  94, 152 
mutual  dealings  "  under  s.  39,  155 


u 


BAY  WINDOW 

whether  or  not  a  "  building,"  200 

BEER, 

covenant  for  exclusive  right  to  supply,  to  any  public  house  erected, 
253 

BEEU-HOUSE  (^we  Covenants,  Trades), 
distinction  between,  and  "  beer-shop,"  206 

2trori»wu  as  to,  in  corcnants  hettrcen  jmrcluuert  of  building  pltds, 
462 

BILL  OP  EXCHANGE, 

action  upon,  given  as  payment  for  work,  106  n. 

BILLS  OF  QUANTITIES  (tee  Quantities),  74 

BILLS  OF  SALE  ACTS  {see  Table  of   Statutes,  17  &  18  Yict., 
c.  30,  and  41  &  42  Vict.,  c.  41). 
registration  under,  of  agreement  with  licence  to  seize  materials,  154 

BOILERS  OF  STEAM  VESSELS, 
*  buildings  for  manufacture  of,  in  metropolis,  555 

BOND, 

precedtnt  qf,  from  huildir  and  surety y  348 

BOROUGH, 

definition  of,  under  Public  H*ealth  Act,  1875,  607 

BOUNDARY  LINE, 

dispute  as  to,  described  in  plan,  26 

j/rovision  as  tOj  in  covenants  hettveen  ^rehasers  of  httilding  ^lets, 

BRESSUMERS  (see  Glossabt), 

rules  as  to,  under  Building  Act,  501 

BREWER  (^see  Covenants,  Trades), 

retail,  covenant  against  carrying  on  trade  of,  207  n« 
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"  BRICK-BUILT,"  4 

BRICKS, 

provUion/or  tenant ^  J^-c,  not  to  hurn^  358,  373,  384,  39:J 

covenant  not  to  make,  412,  425,  455 

permUeion  to  leeeee  to  maJte,  451 

provision  as  to  making ,  inponrer  to  grant  building  leasr*,  432 

BRIDGE, 

power  of  urban  anthori^  to  constract  or  adopt,  622 

BUILD,  AGREEMENT  TO  {see  Building  Contract). 

BUILDER 

may  generally  enter  into  sub-contracts,  5 

du^  of,  independently  of  contract,  5 

power  of  entry  to,  in  agreement  for  lease,  for  purpose  of  building,  1 1 

allowed  by  landlord  to  build  in  error,  13 

dealings  between  architect  and,  63 

engagement  l)etween  architect  and  employer  unknown  to,  64 

liabiHty  of,  for  fees  of  quantity  surveyor,  75 

contracting  upon  erroneous  statement  of  quantities,  76 

generally  bound  by  quantities,  77 

cannot  recover  for  deviations  from  specification,  79 

remedy  of,  where  specification  incorrect,  79 

when  relief  can  be  claimed   by,  on    refusal    of   certificate   {xre 
Certificate),  89 

cannot  generally  sue  for  payment  until  whole  work  completed  (^f/v 
Payment,  Performance),  99 

rights  and  liabilities  of,  on  breach  of  conUact   {see    BuiLDiNCi 
Contract). 

failure  of,  to  complete  contract,  102 

negligence  or  incompetence  of,  102, 115 

when  compellable  to  take  down  and  rebuild  structure  negligently 
built,  102 

French  law  as  to  liability  of,  for  negligent  construction,  103  n. 

liability  of,  for  injuries  caused  by  him  in  carrying  out  contract,  115 

death  of,  effect  on  his  contracts  (see  Death),  142 

bankruptcy  of  (see  Bankruptcy),  144 

right  to  building  materials  on  bankruptcy  of  (see  Materials  for 
Building). 

form  of  decree  in  action  by,  against  employer  and  architect^  157  n. 

definition  of,  under  Metropolitan  Building  Act,  498 

notice  by,  or  to,  under  Building  Act  {see  Notice). 

Precedents  of  prorisiom  in  building  contracts  amcerning, 

agreement  by,  to  erect  buildings  according  to  plan^'^-c,,  301,308, 

314,  318,  330 
to  he  accountable  for  materials  when  delireredy  301 
not  to  maJte  sub-contract,  305,  311,  322,  335 
to  comply  with  rules  of  local  authority,  300,  341 
to  conform  to  Metropolitan  Acts,  <}*<?•»  341 
proviso  on  banhrvptey  of  or  failure  to  complete,  306,  345 
to  be  liable  for  loss  or  damage  to  adjoining  buildings,  307,  3^7 
to  fence  round  works,  309,  333,  336 
to  remove  rubbish,  <Jv.,  311,  324,  337 
to  be  in  attendance  at  building,  306,  311,  323,  334 
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to  provide  iratchm^n^  324,  336 

default  by,  power$  of  empUfyet  an,  325,  336 

to  be  liable  for  stoppage  of  traffic,  ^"0,,  336 

to  thare  up  adjoining  buildings,  336 

to  provide  everything  neeeMMary  to  easeeute  eontrad,  341 

to  set  out  works,  341 

to  be  liable  for  injuries,  <Jr.,  344 
notices  to,  to  proceed  fvith  work,  349,  350 
provisions  in  agreements  for  building  leases  concerning, 

to  erect  buildings  according  to  plan,  ^'C,  358,  372,  381 

to  lay  out  certain  sum  on  eaehnouse,  358,  381 

to  use  land  for  purposes  of  agreement  only,  358 

not  to  dig  for  clay,  <Jr.,  359,  373,  384 

not  to  assign,  359 

to  apply  for  and  execute  leases,  360,  361,  377 

to  occupy  subject  to  covenants  in  lease,  366,  378,  388 

to  do  certain  works,  373 

to  conform  to  provisions  of  Building  Acts,  ^c,  874 

to  allow  inspection  of  works,  375 

not  to  open  communication  with  other  pvoperty,  375 

when  to  be  entitled  to  leases,  369,  361,  375,  382,  386,  390 

to  enclose  gardens,  ^c,  382 

to  erect  private  hawses  only,  382 

to  have  option  of  purchasing  reversion,  385 
provisions  in  building  under-lease  concerning,  390 
provision  in  agreement  for  building  grant  concerning, 

to  build  houses  according  to  jflan,  J^'C,  391 

to  enclose  land,  392 

not  to  dig  for  clay,  ^v.,  393 

to  remove  rubbish,  394 

entitled  to  have  land  conveyed  in  lots,  394 

to  occupy  land  till  conveyance  under  certain  conditions,  394 
clause  providing  for  advances  to,  by  landlord,  464 
covenants  by,  {see  Covenants). 

BUILDING  (see  Covenants,  Assignee). 

four  methods  of  improTement  of  land  by,  1 
without  special  agreement,  effect  of,  15 
on  another's  property,  effect  of,  16, 16 
where  lessor  ignorant  of  his  rights,  16 
purposes ;  definition  of,  by  Conveyancing  Act,  1881,  32  n. 
becoming  impossible  (see  iHPOSSiBiLrTY  of  Pebfobmance^  136 
valuations  of  land  for,  293 
cost  of,  293 

public  (s^p  Public  Buildings). 
under  the  Metropolitan  Building  Acts, 
what  is  a,  496  n. 

exempted  from  operation  of  Act,  498 
"  new,"  what  is  a,  500 
oM,  when  within  Act,  500 
,,    alterations  and  additions  to,  500, 506  n. 
„    rebuilding,  500 
„    division  of,  500 
£Gparation  of,  and  limitation  of  crea  of,  506 
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uniting,  rales  as  to,  507 

light  and  air  for,  508 

to  be  supervised  by  district  surveyor,  508 

dangerous  (see  Dangerous  Structurbs),  51  S 

structure  of,  534 

to  be  at  *'  prescribed  distance  "  from  centre  of  road,  542—544 

not  in  conformity  with  by-laws,  549 

provisions  for  alterations  of  same,  549 

or  in  default  removal  and  sale  of  same,  549 

power  of  district  surveyor  to  enter  and  inspect,  550 

for  manu&ctnre  of  machinery  of  steam  vessels,  655 
vader  the  Metropolii  Management  Aets 

notice  of,  to  be  given  to  vestry,  &c.,  564,  591,  600 

not  to  be  erected  over  sewers,  577,  693 

projecting  beyond  general  line  («ee  LiXB  OP  Building). 

what  is  a,  within  this  Act,  595,  n. 

height  of,  in  certain  streets,  597 
under  Public  Health  Act,  1876 

not  to  be  erected  over  sewers,  615 

"new,**  what  deemed  a,  628 

waterspout  to  be  affixed  to,  631 

ruinous  or  dangerous  (see  Dangerous  Structures),  631 
proviH&ns  in  building  contracts  as  to^ 

employer  or  architect  to  have  access  to,  327,  342,  344 

adjoining ^  to  he  shored  up  by  builder,  336 

d^ects  after  completion  of,  343 
covenants  to  erect,  408,  421,  431,  440,  455 

„  expend  certain  sum  on,  408,  421,  455 

„  Jifiish,  471,  477 

BUILDING  ACTS  (see  Metropolitan  TBuilding  Acts). 

BUILDING  CONTRACT, 
form  of,  3 

not  generally  necessary  to  be  in  writing,  3 
parol  evidence  to  explain  (see  Parol  Evidence),  3 
reference  to  plans  forming  part  of  (see  Plans),  4 
duty  of  builder  independently  of,  5 
by  or  with  corporation  or  company  (see  Corporation). 
by  or  with  trustees  of  building  fund  (see  Trustees  op  Building 

Fund). 
informal,  ratification  of,  10 
by  architect  on  behalf  of  employer,  66 
guarantee  of  performance  of,  98 
refusal  of  one  party  to  perform,  100 
such  refusal  must  be  unqualified,  100 
incapacity,  equivalent  to  refusal,  to  perform,  101 
liability  for  breach  of,  101 

completion  of,  refused  or  prevented  by  employer,  101 
builder  not  liable  for  pen^ties  in  such  case,  101, 132 
measure  of  damages  in  such  case,  102 
failure  of  builder  to  complete,  102 
defective  performance,  remedies  of  employer  on,  105 
completion  of,  prevented  by  accident,  108 
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fihoald  contain  exception  against  accident,  137 

performance    of,    becoming   impossible    (M9   IiiPOflBlBllilTr    OP 

Performakce).  136 
reteiuionot 

bj  agreement  after  part  performance,  110 

by  voidable  agreement,  111 

when  a  question  for  joiy,  111  n. 

right  of,  within  what  time  exerdseable,  124 
deviation!  frmai  (ttpe  Altxsations). 

effect  on  builder's  right  to  payment,  109 

by  subsequent  agreement,  111,  164 

where  original  and  subsequent  agreements  inconsistent.  111 

condition  as  to  alterations  not  vitiating  contract,  165 
right  of  assignor  of,  to  sue,  where  another  contract  substituted  for 

that  assigned,  112 
assignment  of  moneys  due  under  (^re  Assignmekt),  112 
injuries  caused  in  carrying  out,  115 
conditions  as  to  time  of  completion  of  Quee  TDCE),  117 
waiver  of  forfeiture  under,  125 
whether  sum  stipulated  for  in,  penalty  or  liquidated  damages  (fee 

Penalties),  127 
what  notice  sufficient  to  determine,  (see  Notice),  134 
sums  payable  for  delay  in,  may  be  set  off,  135 
provisions  in,  as  to  extras  (see  Extras). 

terms  of,  applied  to  extension  work  by  subsequent  agreement^  165 
specific  performance  of  (see  Specific  Performance),  169 
payments  under ;  common  law  remedy  sufficient  for,  186 
Precedents  of,  301,  308,  313,  317,  329 
]}Oiter  to  determine^  325,  326 
power  to  complete,  on  d^faylt  hy  huilder^  335,  345 
'similar  proviHon  in  suh-eontraet^  340 
heads  of  eondltions  ofy  sanctioned  hy  IL  L  B.  A.,  341 
bond  to  seettre  performance  of,  348 

bu:lding  grant 

in  consideration  of  Rent  Charge  (see  Rent  Charge). 
agreement  for  (see  Agreement  for  Building  Grant). 
provisions  as  to,  in  agreement  for  one, 

conditions  on  vrhich,  executed,  392,  394 

purchaser  to  accept^  393 

expense  of  preparing,  393 

to  he  inform  in  schedule ,  393 
precedents  of,  452,  458 

nuiLDINGLEASE, 

agreement  for  {see  Agreement  for  Building  Lease). 
form  of,  should  be  contained  in  sdiedule  to  agreement  for,  17 
whether  document  is,  or  only  agreement  for  one,  17 
description  of  parcels  in,  by  reference  to  plan  (see  Plan),  24 
definition  of,  under  Conveyancing  Act,  1881,  32,  n. 
by  mortgagor  or  mortgagee  (see  Mortgage,  Mortgagee,  Mort- 
gagor), 81 
by  trustees,  34 
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by  trustees,  under  Settled  Estates  Act,  1877  (jaee  Settled  Estates), 

34 
by  or  to  Charity  troRtees  {ure  Chakitt),  37 
to  trustees  of  Friendly,  Industrial,  or  lS^>vident  Societies.  40 
under  powers  {itee  Powers,  building  leases  ukdeb),  49 
by  the  Crown,  38 

„  municipal  corporations,  39 

„  local  authorities,  39 

n  ecclesiastical  corporations,  39 

„  infants  (jaee  Infants),  40 

„  lunatics  Qtee  Lunatic),  43 

„  married  women  (ttre  Married  "Women),  45 

„  tenant  in  fee  rimple,  46 

„  copyholder,  46 

,,  tenant  in  tail  (*ee  Tail).  46 

„  tenant  for  life  (^»ee  Life),  47 
waiver  of  forfeiture  under,  1 25 
apportionment  of  rent  in  (jtee  Rent),  187 
corenants  in  (itee  Covenants),  196 
reserration  of  minerals  in,  291 
table  of  value  of,  for  a  number  of  roars  certain,  207 
PrccedenU  of,  398,  405,  418,  428,  436 
covenant » in  (»re  Covenants). 

provisions  for  granfing,  in  tenders  for  land  on  hviJding  lease^  356 
conditions  as  'to  granting,  in  agreements  for  "building  leases,  359, 

361,  370,  375.  380,  382,  386 
to  he  inform  of  lease  in  sehedvle  to  agreemmt,  376 
to  be  inform  nsftally  adopted  on  estate,  383 
«/>f  to  be  granted  till  arrears  of  rent  paid,  «Jr.,  380 
tenant  to  pay  expense  of,  360,  377,  .384,  387 
power  to  grant,  481 

BUILDING  LINj;  (see  Line  of  Buildings). 

BUILDING  MATERIALS  (see  Materials  for  Building). 

"BUn.DING   OWNER"  UNDER  THE   METROPOLITAN  BUILD. 
ING  ACTS  (see  Owner). 
definition  of,  519 
rights  of,  as  to  party  structures,  619 

„  ..     intermixed  property,  520 

to  give  notice  to  adjoining  owner  of  party  structure,  521 
dispute  with  adjoining  owner,  settlement  of,  522,  523  ^ 
to  execute  works  required  by  adjoining  owner,  621 
power  of,  to  enter  to  execute  such  works,  524 
expenses  to  be  borne  by,  524,  525 
account  to  be  given  by,  to  adjoining  owner,  625 

BUILDING  UNDERLEASE  (see  Sublease). 

BUSINESS  (see  Trades). 

BUTCHER  (see  Covenant,  Trades). 

covenant  against  carrying  on  trade  of,  207.  n. 
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"  power  of  MetropoUtan  Board  to  make,  as  to  foundatioM,  Ac,  547  j 

obeerrance  of,  may  be  dispenaed  with,  548  , 

as  to  deposit  of  plans,  548 

confirmation  of,  provisions  for,  548  ' 

penalties  for  breach  of ,  548,  549 

where  buildinpr  not  erected  m  conformity  ^tb,  549 

made  under  Metropolitan  Bnilding  Aet»  1878, 

1.  Foundations  and  sites  of  buildings,  552 

2.  Substances  of  walls,  553 

3.  Duties  of  district  surveyors,  653 

4.  Fees  to  be  paid  to  district  surveyors,  5»>3 
5!  Deposit  of  plans  and  sections,  564 

power  of  Metr^Utan  and  District  Boards,  and  of  vestries,  to  make, 

576 
penalties  for  breach  of  same,  577 
publication,  and  evidence,  of  same,  577 
as  to  sewers,  for  guidance  of  v^stnes,  697 

power  of  urban  authority  to  make,  626,  627  I 

^mmencement  and  removal  of  works  contrary  to  same,  627 


^^^ifdw  MetropoUtan  Building  and  Management  Aete, 

construction  of,  505  *      n^n 

under  streets,  consent  of  vestry,  &c.,  necessary  for,  5«i9 

„       to  be  repaired  by  owners  or  occupiers,  569 
occupation  of,  a«  dwellings,  569 
district  surveyor  to  Te\yoTt  as  ^  same,  570,  691 
power  of  district  surveyor  to  enter  and  inspect,  57U 
under  Fnblie  Health  Act,  1876,  «      nr 

under  ^reet«,  consent  of  urban  authority  necessaiy  for,  615 
occupation  of,  prohibited,  620 

^JmZ  Z  ZZl^%%er  to  ,rant  HUiin,  Uase.,  482 

''^^SSect!  condition  precedent  to  payjaent  of  buUder,  85 
distinction  between  progress,  and  final,  86, 158 

nTn^try  to  be  in  writing  unless  expressly  stipulated  for  86 
?n  Buch^e  mere  want  of  writing  no  ground  for  equitable  rehef,  87 

what  amount  to,  87  w*^4;^«  ft7 

clause  as  to,  not  a  submission  to  arbitration,  87 

bSt  ^meJi^'in^form  of,  may  amount  to  submission,  88 
effect  of  conditions  requiring  wtshitect  s,  89 
when  once  given,  architect  is/unctui  offiew,  89 

refusal  o^  ,  .        ,.  *  on 

when  builder  can  claim  relief,  89 


rule  in  equity,  91 

where  fraud  on  part  of  architect,  90 
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where  collusion  between  architect  and  employer,  90 

where  unfairness  and  gross  misconduct  of  architect,  92 

form  of  decree  made  in,  mich  canCf  92 

where  circumstances  calculated  to  bias  architect,  98 

where  builder  knows  of  agreement  between   architect    and 
employer,  94 
to  what  extent  conclusive  when  given,  94 
for  extra  work  {*ee  Extbas),  95,  158 
for  alterations,  &c.,  not  ordered,  95 
equally  conclusive  on  employer  as  on  builder,  96 
except  in  case  of  fraud,  96 
condition  precedent  to  right  to  penalty  for  non-completion  {tee 

Penalties),  96,  n. 
right  of  assignee  to  sue  for  payment  on  completion  though  archi- 
tect's, a  condition  precedent,  97 
prorUiona  at  to^  in  building  contracts^ 

o/arehiteetj  completion  to  he  tettified  hy^  303,  325 

form  ofprovUofor^  87,  n. 

payment  to  be  made  according  to,  304,  312,  325,  330 

to  be  final,  305,  346 

where  bad  work  discovered  after,  312 

qneition  as  to,  to  be  a  " difference"  325 

progress,  not  to  prejudice  final  settlement,  325 

final,  effect  of,  346 
provisions  as  to,  in  agreements  for  building  leases, 

separate  leases  to  be  granted  on,  of  architect,  375,  382 
provisions  as  to,  in  agreem>ent /or  building  grant,  392 

„  „    „  in  mortgage,  472 

CHARITY, 

trustees  of,  building  leases  by,  37 

previous  to  Charitable  Trusts  Acts,  37 

under  Charitable  Trusts  Acts,  37 

terms  of  such  leases,  37 

where  settlor  has  given  explicit  directions,  38 

leases  to  trustees  for,  38 

must  conform  to  Mortmain  Acts,  38 

CHIMNIES, 

rules  as  to  construction  of.  under  Building  Act,  502 — 504 
of  manufactories,  rules  of  Board  of  Works  as  to,  514,  n. 

CHURCH, 

construction  of,  under  Building  Act,  508,  n. 

CLERK 

of  the  Works,  duties  of,  67 

what  word  includes,  under  Met.  Management  Acts,  604 

COMMISSIONERS  OF  SEWERS, 

power  of,  as  to  dangerous  structures  {see  Dakoesous  Stbuctcbeb'^, 
516 

COMMITTEE  OF  LUNATIC  {see  LUNATIC). 
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COMPANY  (gee  Gorfobation). 

COMPENSATION 

tiDder  Metropolis  Management  Act,  how  a£oertaiced,  679 

COMPLETION  OF  BUILDING  CONTRACT  (#«  Perpobmaxce). 

CONDITION  PRECEDENT  («ee  Approval  op  Work,  Certificates), 
to  f^raDting  lease ;  approval  of  plans  and  bnilding  bj  architect,  a, 

19,84 
houses  to  be  "  corcrcd  in,"  21,  n. 

adyance  of  whole  sum  a;  to  claim  for  repayment  of  part,  23 
to  payment  of  builder ;  approval  of  architect  or  employer,  84 

CONSENTS  UNDER  METROPOLITAN  BUILDING  ACTS, 
for  persons  under  disabilities,  526,  527 

CONTRACT 

for  building  lease  {*er  Agreement  for  Buildiko  lease). 
to  build  {*er  Building  contract). 

CONTRACTOR  (*ee  Builder). 

CONVEYANCING  AND  LAW  OF  PROPERTY  ACT,  1881  {see  Table 
OF  Statutes,  44  &  45  Vict.,  c.  41). 

COPING  (*ee  Glossary), 

construction  of,  under  Metropolitan  Building  Acts,  605 

COPYHOLD 

land  intended  for  building  generally  enfranchised,  46 

CORNICE, 

construction  of,  under  Metropolitan  Building  Act,  505 

CORPORATION, 

contracts  for  building  by  or  with,  6,  58 
role  reqnirmg  seal, 

two  classes  of  exceptions  to  rule,  6 

(i.)  contracts  for  work  necessary  for  purposes  of  corporation,  6 

(ii.)  where  convenient  and  necessary,  5 

where  work  has  been  done,  7 

distinction  between  urban  authorily  and  other  corporations.  7 

where  extra  work  done,  under  contract  not  under  seal,  6,  167 

rule  in  equity,  8 

no  equity  arises  from  mere  want  of  seal,  8 

where  work  part  performed  and  acquiesced  in,  8 

where  builder  aware  of  rights  of  cor|K)ration,  9 

statutory  exceptions  to  rule,  9 
contract  by  persons  restricting  their  liability  to  that  of  a,  9 
personal  liability  of  persons  contracting  for,  9 
ratification  of  informal  contract  by  directors  or  agents  for,  10 
contract  ultra  vires  of,  cannot  be  ratified,  10,  n. 
municipal,  building  leases  by,  39 
ecclesiastical,    „  „        „  89 
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contract  with  architect  by,  58 

specific  performance  by  (see  SPECIFIC  Pebfobm akce),  9, 1 75 

Bale  of  land  to,  in  consideration  of  rcnt-cnarge,  1^4 

right  of  priority  of  persons  entitled  to  rent-chai^ge  from,  196,  n. 

compnbion  of,  to  buy  land  for  constmctiou  of  certain  works,  195,  n. 

rreeedenti  of  hHiWng  contracts  tritJt,  808,  829 

COST  {tee  Covenant,  Expenses) 

of  building,  and  of  land  for  building,  £94 

ftf  hcuses, provhUn  at  to,  in  atvcuautt  betirecH  pitrehaterff  463 

„  „  „       in  agreementtfor  hniUling  Uan't,  368,  881 

COUNTERPARTS, 

jfTovitioHt  in  agreementtfor  building  Jeatetat  to  executing ,  360,  377, 

384,  387 
jfrovitiont  at  to,  in  iKitcr  to  grant  building  leatet,  483,  486. 

COUNTY  COURT. 

no  remedy  by  injunction  in,  on  breach  of  covenant,  224 
appeal  to,  against  award  under  Building  Acts,  523 
judge  of,  may  consent  on  behalf  of  person  not  to  be  found,  527 
judge  of,  to  settle  security  from  building  owner,  524 
jurSdiction  of,  under  Metropolitan  Building  Acts,  529 
settlement  of  disputes  by,  under  Metropolitan  Building  ActF,  529 
form  of  proceedings  in,  529 
appeal  from,  529 

COVENANTS, 

restrictive,  in  building  leases,  importance  of,  196 

how  far  such,  belong  to  class  which  "run  with  the  land,"  {jtee 

Assignee). 
assignee  with  notice  of  (tee  Assignee). 
to  build,  specific  performance  of  {tee  Specific  Pebform ANCE). 
not  to  build,  enforceable  by  injunction,  197 
form  of  decree  for  tftcJi  injunction,  179,  n. 
that  adjoining  land  shall  be  left  open,  197 
meaning  of  *'  adjoining  "  in  such  case,  198 
not  to  build  over  a  certain  height,  198 
A  wall  is  a  *'  building  "  >vithin  such,  198 
not  to  build  beyond  fixed  line,  199 
to  "  observe  straight  line  of  frontage,"  199 
bay-windows  are  "  buildings  "  within  such,  200 
not  to  cause  an  invasion  of  privacy,  200 
not  to  build  opposite  to  a  certain  plot,  200 
for  uninterrupted  prospect,  201 
representations  as  to  such,  effect  of,  201 
as  to  building  discharged  by  operation  of  statute,  202 
no  difference  whether  statute  compulsory  or  pcrmisdye,  202 
against  carrying  on,  or  building  for,  trades  {tee  Trades). 
between  purchasers  of  plots,  as  to  cl&ss  of  houses  to  be  erected,  204 
restrictive,  as  to  use  of  land  for  erection  of  private  houses  only,  204 
waiver  of  benefit  of  such,  204 

to  build  **  house  fit  for  private  family,"  are  continuing,  205 
'*  using  house  as  private  residence,"  meaning  of  phrase,  205,  n. 
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where  building  erected  in  violation  of,  211 

alteration  of  elevation  in  confonnity  with,  compellable,  211 

to  **  rebuild  "  involves  no  obligation  to  erect  amilar  boose  to  old  one 

211 
hj  lessee  to  build  hoose  of  stipulated  value  on  plot  of  land,  211 
building  stable  on  plot,  where  room  left  for  the  house,  not  a  breach 

of  suoi  covenant,  212 
dilBcultj  of  enforcing  specific  peiformance  of  such,  171,  211 
similar,  by  lessor,  212 

to  complete  buildings  to  satisfaction  of  architect,  212 
appointment  of  architect  condition  precedent  to  performance  of  such 

covenant,  212 
unless  covenant  to  erect  buildings  an  absolute  one,  212 
independent,  dependent,  and  concurrent,  213 
construction  of,  with  reference  to  this  distinction,  213 
to  build  such  a  house  as  covenantee  should  think  fit,  214 
alteration  of,  by  parol  agreement,  214 

in  equity  ground  for  injunction  to  restrain  action  on  deed,  214 
penal  rents  upon  failure  to  build  according  to,  214 
sum  reserved  in  such  case  not  rei^puded  bs  a  penalty,  214 
no  injunction  granted  to  restram  breach  of,  on  which  penal  rent 

payable,  215 
otherwise  where  liquidated  damages  provided  on  breach,  215. 
right  to  relief  on  breach  of; 

effect  of  delay,  acquiescence,  participation,  216 

where  no  real  damage  likely  to  ensue,  216 

where  cireumstances  altered,  216 

where  there  has  been  waiver  with  other  tenants,  217 

where  breaches  committed  before  purchase  by  defendant,  217 

distinction  where  covenants  for  benefit  of  eaeh  tenant  only,  217 

acquiescence  in  former  and  limited  breaches  no  bar,  217 

as  where  permission  given  to  another  lessee  to  open  school,  218 

or  where  breach  of  covenant  as  to  planting  trees  acquiesced  in, 

218 
not  where  breach  would  frustrate  benefit  of  covenant  to  other 

parties,  219 
no,  where  character  of  property  so  altered  that  object  of  cove- 
nant at  an  end,  220 
degree  of  acquiescence  sufficient  for  bar  depends  on  nature  of 

case,  220 
where  notice  given,  and  action  commenced  four  months  later, 

220 
where  covenant  was  to  submit  plans  for  approval,  220 
where  breach  direct  and  substantial,  short  delay  a  bar,  221 
whether  Court  will  order  building  to  be  pulled  down,  221 
where  buildings  erected  after  notice,  but  before  action,  222 
liability  under  covenant  to  deliver  up,  though  covenant  to 

build  waived,  222 
short  acquiescence  bars  relief  on  ex  parte  applications,  223 
effect  of  acquiescence  on  right  to  interlocutory  injunction,  223 
delay  may  prevent  grant  of  interlocutoiy  order,  j^ 
where  damage  trivial,  224 
no  relief  in  County  Court,  224 
release  of,  must  not  be  to  prejudice  of  other  lessees,  224« 
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partief  to  aetioii  for  breaoh  of, 

where  original  coyenantor  has  assigned  his  interest,  224 
where  land  vested  in  trustees  has  been  sold  in  plots,  224 
one  of  Bevend  parties  entitled  to  relict  may  maintain  action, 
226 

one  party  may  sue  or  be  saed  on  behalf  of  others,  225 
liberty  to  apply  in  case  of  future  breaches,  in  action  by  assignor  of 
lease,  225 

to  concur  with  other  lessees  in  Inclosing  and  maintaining  common 

garden,  225 
to  repair  (we  Repaib),  226 
in  a  bmlding  under-lease, 

sub-lessee  should  covenant  to  perform  covenants  of  original 
lease,  229 

covenants  in  original  lease  should  not  merely  be  repeated 
verbatim,  229 

covenants  in  original  lease  do  not  affect  sub-lessee  personally,  229 

but  breach  by  sub-lessee  may  be  restrained  by  original  lessor,  229 
proviso  for  re-entry  and  forfeiture  on  breach  of  (see  Ke-entby),  229 
whether  proviso  to  give  up  part  of  land  for  building  operates  as 

covenant,  232 
that  lessor  may  after  notice  enter  land  to  build,  233 
assignees  under  {see  Assignees). 
how  included  in  agreements  for  building  leases,  16 
to  build,  and,  to  pay,  whether  independent,  99,  n. 
for  title,  under  Conveyancing  Act,  1881,  453,  n. 
words  implied  in,  by  Conveyancing  Act,  1881,  243 
as  to  making,  and  use  of,  roads  or  drains  {gee  Boads.  Drains). 
to  pay  rates,  duties,  taxes,  &c.  (see  Rates). 
as  to  erection  of  party- walls  {see  Party- wall). 
provisions  in  agreertient  for  building  lease,  as  to,  to  be  contained  in 

lease,  362,  376,  386,  390 
apportionment  of,  in  building  lease,  415 
by  lessee, 

to  pay  rent,  400,  408,  420,  430 

to  pay  taxes,  400,  408,  421,  430 

to  pay  premiums  of  insurance,  431 

to  complete  buildings,  400 

to  repair,  400,  410,  422,  455 

to  paint,  401,  422,  443 

to  commence  and  knish  painting  at  fixed  times,  443 

that  lessor  may  do  such  work  on  default,  444 

to  insure,  Jf-c,,  401,  411,  425,  466 

to  rebuild  in  case  of  fire,  401 

nxtt  to  obstruct  light  or  air,  402,  411 

not  to  alter  plan,  eletation,  ^c,  402,  412,  425,  447,  455 

to  repair  roads,  410 

to  contribute  to  expense  of  roads,  sewers,  ^c,  402,  410,  423,  442, 
455 

to]  permit  lessor,  ^c,  to  enter  to  inspect  and  give  notice  of 

defects,  402,  413,  424,  445,  456 
to  repair  on  notice,  402,  424,  445  _ 

to  use  premises  as  private  house  only,  403,  S 
not  to  carry  on  trades,  ^r.,  412,  424,  447 
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not  to  assign  tcithmt  licence^  403,  413 

to  fence  offpremiirtj  408,  434,  454 

to  build  according  to  plans,  tVc,  408,  421,  431,  440,  455 

to  expend  certain  mm  in  building,  408,  421,  455 

to  prodttee  rovchers,  409,  421 

to  pay  architect" 9  fee»,  409,422 

not  to  erect  other  buildings  within  certain  line,  409,  422,  434, 
447 

to  ma  he  nete  roads,  <)v.,  409,  433,  441 

to  make  senrers  and  drains,  409,  433,  442 

to  permit  lessor  to  make  sa§ne  on  default,  410 

not  to  mahe  other  roads  or  permit  thoroughfare,  411 

not  to  make  bricks  or  dig  for  gravel,  ^'c,  412,  425,  455 

that  lessor  mag  build  against  trails  ofhcuscs  to  be  built,  423 

that  lessor  shall  have  free  liberty  of  leatereourse,  <Jv.,  426 

to  lay  out  gardens,  433 

to  repair  same,  442 

to  complete  houses  infixed  time,  434,  440 

to  build  party-trail,  441,  455 

that  loMor  may  enter  to  repair  adjoining  premises,  402,  413,  445 

for  settlement  of  disputes  as  to  drains,  «Jr.,  445 

as  to  ponders  of  gate  keepers  of  private  rt*ad,  ^-c,  446 

to  perform  covenants  in  original  lease,  447 

ana  to  indemnify  lessor  therefrom,  447 

to  yield  up  premises  in  repair  at  end  of  term,  403,  414,  423,  435 
by  lessor, 

for  quiet  enjoyment,  404,  427,  435, 454 

to  expend  insurance  money  on  rejfairs,  436 

to  pay  rent  in  original  lease,  448 

and  to  indemnify  lessee  therefrom,  448 

to  produce  original  lease,  449 

to  furnish  copies,  rjr.,  449 

th/it  lessee  may  retain  numies  paid  on  account  of  original  rent, 
449 
by  vendee  {see,  by  lessee.) 

to  pay  rent-charge,  454 
by  vendor  (see,  by  lessor.) 

for  title,  453 

for  freedom  from  incumbrance,  454 

for  further  assurance,  454 
between  purchasers  of  building  plots,  459 
by  mortgagor, 

to  pay  principal  and  interest,  467 

for  title,  477 

for  right  to  assign,  470 

for  quiet  enjoyment  after  default,  470,  477 

for  freedom  from  incumbrance,  470,  477 

for  further  assuranee,  470, 477 

to  insure,  471 

to  pay  rent  a ti4  perform  covenants  in  lease,  471 

to  finish  buildings,  471,  477 

that  in  default  mortgagee  may  complete  same,  471,  477 

to  procure  leases  to  mortgagee  or  execute  mortgages  of  same,  478 

to  repay  on  demand,  476 
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hy  martgagcef 

to  advance  further  turn*  according  toprogrent  of  building,  472 

COVERED  IN, 

meaning  of,  21  n. 

agreement  to  grant  lease  when  houses,  359,  370,  375,  382 

CROSS  ACTION  (see  Skt-off). 

CROWN, 

building  leases  bj,  38 

CURTESY,  TENANT  BY  THE, 
building  leases  by,  48  n. 

CUSTOM 

of  building  trade,  parol  evidence  of,  3 

DAMAGES  (see  Injury), 

measure  of,  on  breach  of  building  contract,  102 

inquiry  as  to,  directed  in  such  case,  176 

reduction  of,  by  showing  that  work  improperly  done,  103 

evidence  of,  not  bearing  upon  value  of  work,  106 

option  of  suing  for,  instead  of  penalty  provided  by  contract,  131 

instead  of  specific  performance  (see  Specific  Perfobmance),  175 

assessment  of,  in  such  cases,  176 

under  Lord  Cairns'  Act,  177  n. 

„  „  after  writ,  222  n. 

after  recovery  of  ;  no  specific  performance,  180 
inquiry  as  to,  directed,  though  not  prayed  by  bill,  221  n. 
on  breach  of  covenant,  when  trivial,  224 

arising  from  working  minerals,  provision  for  compensation  for,  291 
under  Metropolis  Management  Act,  how  ascertained,  579 
such,  to  be  made  good  in  addition  to  penalty,  580 
liquidated  (see  Penalties). 
undertaking  in  sub-contract  to  answer  for,  340 

DANGEROUS  STRUCTURES, 

under  Ketropolitan  Building  Acts, 

when  within  City  of  London,  516,  557 

survey  of,  to  be  made  by  district  sun-eyor,  516 

fees  of  district  surveyor  in  respect  of,  how  paid,  518 

certificate  of  surveyor  as  to,  616 

such  certificate  conclusive,  518  n. 

to  be  shored  up,  516 

owner  of,  to  repair,  516 

procedure  on  n^lect  to  repair,  517 

form  of  order  to  repair,  517  n. 

expense  of  repair,  517 

,.  „  when  incurred  by  life-tenant,  617  n. 

„         „         where  several  owners,  517  n. 
sale  of,  517,  550 
how  surplus-money  from  sale  disposed  of,  517,  518 
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zemoval  cd  inmatea  from,  518 

appomiment  of  officen  to  enforce  Act  with  respect  to,  519 
vader  Townf  Impromneiit  OUuei  Act, 
to  be  taken  down  or  Mcared,  631 
owner  of,  to  pay  expenses,  631 
where  no  owner,  631  n. 

DAY  WORK, 

proviiiont  in  building  eniUracU  as  to  payment  for,  322,  342 

DEATH, 

of  architect,  effect  of,  on  his  contracts,  69 
of  builder, 

effect  on  his  contracts,  142 

personal  representatiYes  entitled  to  benefit  of  contracts,  142 

unless  inrolying  personal  skill,  143 
of  architect  or  builder,  French  law,  142  n. 
of  employer,  effect  on  his  contracts,  142 

DECREE,  FORM'  OF, 

in  action  hy  builder  against  employer  and  architect^  92 
for  inquiries  and  accounts  in  such  action,  \WJ  n. 
■in  aetiansfor  specific  performance,  173  n.,  174  n. 
for  injunction  as  to  vse  of  drains,  268  n. 

DEED, 

necessitj  of,  in  contracts  with  corporations  (see  Cobpobation),  5 
of  covenant  between  purchasers  of  building  plots ,  439 

DEFEASANCE, 

precedent  of  proviso  for,  449 

DELAY  (see  TiH E,  Penalties). 

DEMISE  (see  Buildino  Lease). 

DESCRIPTION, 

of  parcels  by  plan  (sec  Plan),  21 

DEVIATIONS  (sec  Alterations). 

DILAPIDATIONS, 

charges  of  architect  for  estimating,  490 

DIRECTORS  (see  Cobpobation). 

contract  by,  on  behalf  of  company,  7 
personal  liability  of,  10 
contract  ultra  vires  of,  10  n. 

DISCLAIMER  BY  TRUSTEE  IN.  BANKRUPTCY  (see  Bankbuptct). 
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DISPUTES  {tee  Abbitration,  Abbitbatob). 

DISTRESS  (tee  Bent,  Rbnt-chaboe),  192 

DISTRICT  BOARDS  (tee  Vestbiss  and  Distbict  Boabds). 

DI8TBICT  8UBVEY0B, 

mefming  of,  under  Metropolitan  Building  and  Management  Acts,  498 
disagreement  between,  and  builder,  ftc.t  proceedings  on,  608 
buildings  to  be  supervised  by,  508 
power  of  Board  of  Works  over,  508,  509 
compensation  of,  by  Board  of  Works,  609 
examination  of,  by  Institute  of  British  Architects,  509 
to  have  and  maintain  an  office,  609 
appointment  of  deputy  for,  509 
„  ..        assistant  to,  609 

not  to  act  on  his  own  account  in  certain  cases,  509 
notices  to  and  by  {tee  Notice),  510 
entry  and  inspection  of  buildings  by,  510,  611 
proceedings  of,  in  case  of  irregularity,  511,  512 
fees  of,  512,  513,  539,  548,  653 

„    „   not  subject  to  apnea],  530 
periods  at  which,  entitlea  to  fees,  613 
may  be  paid  by  salary  instead  of  fees,  515 
returns  by,  513 

to  see  pkms  carried  into  execution,  515 
duty  of,  with  respect  to  dangerous  structures,  516 
fees  of,  ,,  „  M  618 

time  for,  to  enter  premises  where  no  notice  of  building  giron,  530 
notice  of  action  to  be  given  to,  531 
schedule  of  fees  payable  to,  539,  540 
duties  of,  with  respect  to  foundations  and  sites,  648 
power  of,  to  enter  and  inspect  buildings,  660 

„  „  „        cellars,  &c.,  670 

to  report  as  to  cellars  occupied  as  dwellings,  670,  591 
by-laws  as  to  duties  and  fees  of,  553 

provitiont  in  a{freementt  for  huildinff  leatet  at  to  feet  of  361,  377, 
388 

DOORS 

not  to  open  outwards  on  streets,  630 

DOWER, 

tenant  in,  leases  by,  48,  u. 

DRAINS  (tee  Sewebs). 

where  made  by  lessor  on  building  estate,  258 

light  of  passage  of  water,  &c.,  through  main,  given  to  lessee,  258 

and  similar  rights  as  to  all,  reserved  to  lessor,  268 

covenant  by  lessee  to  make,  259 

or  to  pay  to  lessor  proportion  of  expense  of,  260 

right  to  use,  passes  without  an  express  grant,  260 

reservation  by  lessor  of  right  to  make  and  use,  263 

extent  of  enjoyment  of  right  of  passage  of  water,  &c.,  through,  267 
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does  not  extend  to  paRvij^  of  refuse  of  tan-piU,  2!>7,  268 

rip^hta  as  to,  where  additional  buildings  to  be  erected,  268 

care  necessary  to  provide  sufficiently  extensive  rights  in  sach  case, 

268 
duty  and  liability  of  adjoining  owners  as  to,  258  n. 
rcBMdiai  on  distnrbaaee  of  right  to  use, 

by  action  for  damages  or  injunction,  26S 

fortn  of  decree  for  injunction,  in  such  cane,  258  n. 

by  abatement,  268 
repair  o( 

covenant  for,  269 

or  to  pay  proportion  of  expense  of,  269 

such  proportion  to  be  ascertained  by  lessor's  architect,  269 

and  to  be  recoverable  as  rent,  269 

obligation  to  cease  when  drain  adopted  by  pablic,  269 

covenant  by  lessor  to  take  similar  covenants  from  other  lessees. 
269 

under  Settled  Estates  Act,  1877,  278 
provisions  ns  to  forming,  under  powers,  56 
power  to  make,  sometimes  implied,  56 
oonf  tmotion  of,  under  Settled  Estates  Act,  1877, 

how  expenses  of  such  drains  raised,  277 

power  to  make  such  drains  extends  to  their  rejiair.  278 
expense  of,  liability  for,  under  covenant  to  pay  rates,  &c,   {see 

KATES),  279 
under  Ketropolie  Kanngement  Acts, 

meaning  of  word,  562,  n.,  681,  604 

when  owner  of  building  compellable  to  make,  662 

for  blocks  of  houses,  563 

for  new  houses  ;  must  be  to  satisfaction  of  vestry,  J^c,  275,  563 

notice  to  be  given  before  constructing,  564,  591,  600 

materials  of,  discretion  of  vestry  as  to,  564,  n. 

may  be  made  by  vestry,  &c.,  at  expense  of  owner,  &c.,  565 

power  of  vestries,  &c.,  to  inspect,  566,  567 

improper  construction  or  alteration  of,  566 

expense  of  examination,  repair,  ice,  of,  567 
nnder  PnbUo  Health  Act,  1876, 

meaning  of  word,  608 

owner  or  occupier  may  empty,  into  sewer,  613 

where  owner  or  occupier  mthout  district,  614 

construction  of,  may  be  compelled,  614 

expenses  of  such,  614 

old,  may  be  closed  when  new  made,  615 

houses  in  urban  district  not  to  be  bnilt  without,  615 

precautions  necessary  during  construction  of,  532 
provisions  as  tOf  in  tenders  for  land  on  building  leases  ^  355 
provisions  as  to  making,  in  agreement  for  building  lease,  374,  382 
covenants  to  makCy  409,  433,  442 

„  as  to  repair  of  402,  410,  423,  442,  455 

proviso  that  obligation  vnder  covenant  to  repair^  shall  cease  on  adrp* 

tion  by  public,  403 
provision  as  to,  in  covenants  between  purchasers,  463 

DRAWING  {see  Plak). 
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BASBlf  ENT  {see  Wat,  bight  of  ;  Suppobt,  bioht  to), 
definition  of,  267,  n. 

distinction  between  continnoos  and  discontinnoos,  260 
natnie  and  extent  of,  intended  to  be  reserved  should  be  expressed  in 

building  lease,  263 
extent  of  enjoyment  of,  265 
remedies  in  respect  of  disturbance  of,  268 

KCCLB8IASTI0AL  CORPORATION  (tee  C0BPOBA.TION), 
power  of,  to  grant  building  leases,  89 

EJECTMENT, 

defence  to,  where  only  agreement  for  lease,  18 
by  mortgagee  without  notice  to  quit,  32 

of  alienee  for  breach  of  covenant  committed  before  assignment, 
257,  n. 

ELEVATION  OF  HOUSE, 
alteration  of,  decreed,  174 
covenant  not  to  alter,  211 

precedents  of  tueh  covenants^  402,  412,  425,  447,  455 
provision  as  to,  in  covenants  between  furehtuers,  462 

EMPLOYER  {see  OwNBB,  Lakdlobd), 

liability  of,  for  acts  of  architect  (see  ABCHITECT) 
nndiscloeed  engagement  by  architect  with,  64 
collusion  of  architect  with,  in  refusing  to  certify,  90 
joinder  of  architect  with,  as  defendants,  69 
liability  of,  for  fees  of  quantity  surveyor,  75 

„  „    for  injuiy  caused  in  carrying  out  contract,  115 

where  injury  likely  to  result  from  nature  of  work,  115 
no  guarantee  by,  of  accuracy  of  bill  of  quantities,  76 
contract  conditioned  upon  approval  of,  84 
must  have  opportunity  of  inspection,  before  payment,  85 
completion  of  contract  refused  or  prevented  by,  101 
no  penalty  recoverable  in  such  case,  101, 132 
not  liable  to  pay  for  defective  work,  103 
option  to  bring  cross-action  or  deduct  for  defective  performance, 

105 
set-off  by,  for  materials  and  work,  105 
admissions  by,  in  action  by  builder,  106 
what  acceptance  of  part-performed  work  binds,  106 
right  of,  to  building  materials  (see  Matebials  fob  BUILDINO). 
extra  work,  ordered  by,  (see  Extbas),  163 
bankruptcy  of,  (see  Bankbuptct),  146 
death  of,  effect  on  his  contracts,  143 

ENGINEER  (see  Abchitect). 

ENTRT,  POWER  OF  (see  Poweb  OF  Entby), 

EQUITABLE  ASSIGNMENT  (see  Assiokvent). 

ERROR  (see  Mistake). 
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ESTIMATES, 
incorrect,  62 

aooeptanoe  of  pLin8  Bubject  to,  being  near  actnal  cost,  73 
eyidencc  as  to  work  included  in,  80 

EVIDENCE  (*/»/•  Parol  Evidekcb), 

production  of  original  contract  as,  on  claim  for  extras,  166 
inadmissibilitj-of  document  for  want  of  stamp,  166 
such  documents  admissible  on  payment  of  statutory  penalty,  167 
of  by-laws,  577 

EXCEPTIONS  (j»/r  Resebyatiok). 

EXECUTORS  (itee  Death). 

EXECUTORY    TRUSTS, 

power  to  grant  building  leases  in,  51 

EXEMPTIONS, 

of  certain  buildings  from  Metropolitan  Building  Acts,  498,  551 

where  archway  of  railway  used  as  stable,  499,  n, 

of  buildinars  of  Commissioners  of  Exhibition  of  1851,  556 

of  New  Foreign  Cattle  Market,  558 

of  incumbent  of  church,  Jcc,  from  expenses  as  to  streets,  625 

EXPENSES, 

under  Ketropolitan  Building  Aett, 

of  Metroi)olitan  Board  in  carrpng  out  Part  I.,  515 

Part  II.,  519 

as  to  party  structures,  524 

iTiles  for  payment  of,  and  contribution  to,  527 
under  KetropoUf  Kuiagement  Aets, 

may  be  apportioned  by  vestry,  &c.,  578 
„     „    spread  over  certain  period,  578 

how  ascertained  and  recovered,  579 

proceedings  before  justices  in  questions  of,  579 

payment  of,  may  be  required  from  owner  or  occupier,  600,  601 
nnder  PnhUc  Health  Aet,  1875, 

of  drainage,  apportionment  of,  614,  n. 

by  whom  payable,  620 

how  recoverable,  620 

of  removal  of  work  contrary  to  by-law,  627 

recovery  of,  from  owners,  633 

apiwrtionment  of,  how  far  conclusive,  634 

EXTRAS  (jf«?  Alterations), 

where  ipeeial  anthoriiatiott  neeeatarj  to  elaim  for, 

such  a  provision  in  contract  must  be  strictly  followed,  157 
as  where  a  written  order  for  extras  necessary,  157 
sketch  by  arehitect,  unsigned,  not  sufficient  in  such  case,  158 
where  architect's  certificate  includes  extras,  158 
'^        difference  in  effect  of  progress  and  final  certificates,  1 58 
where  referred  to  in  architect's  letters,  159 
where  architect's  decision  as  to  value  of  extras  final,  159 
certificate  in  such  case  binds  employer  and  builder  equally,  160 
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where  no  action  maintainable  until  yalne  of,  ascertained,  160 

dehors  the  original  contract,  no  written  order  necessary  for, 
160 

necessary  details  omitted  from  specification  not  chargeable  as, 
78, 160 

claim  for  extras  on  account  of  error  in  quantities,  76, 161 
wh«re  BO  speeial  provision  in  eontraet  as  to, 

where  something  ordered  beyond  special  contract,  161 

right  to  sue  separately  for  such  extras,  161 

authority  of  architect  to  order  extras,  162 

architect  cannot  bind  employer  to  pay  for,  162 

unless  authorized  by  employer  to  order,  162 

where  ordered  by  employer,  163 

a  separate  contract  must  be  proved  in  such  case,  163 

mere  assent  of  employer  not  sufficient,  163 

where  ordered  by  architect  in  presence  of  employer,  163 
suggested  clause  as  to  orders  for,  163 
French  law  as  to  orders  for,  164,  n. 

builder  cannot  recover  for  better  materials  than  contracted  for,  164 
nor  demand  return  of  materials  worked  into  building,  164 
where  original  contract  excluded  by  additions,  164 
terms  of  original  contract  rule  of  payment  in  such  case,  164 
unless  original  contract  entirely  aoandoned,  164 
usual  clause  as  to  orders  for,  not  vitiating  contract,  165 
terms  of  original  contract  applied  to  orders  for,  by  subsequent 

agreement,  165 
builder  cannot  reject  terms  of  contract  in  such  case,  165 
whether  provisions  for  arbitration  apply  to  disputes  as  to,  166 
original  contract  must  be  pitxluced  on  claim  for,  166 
want  of  stamp  in  such  case,  167 
collateral  agreement  need  not  be  produced,  167 
effect  of  order  for,  on  stipulations  as  to  time,  120  (*ee  Time). 
personal  liability  of  architect  for,  167 
executed  for  corporation  under  contract  not  under  seal,  6, 167 


FACIA  C$ee  aUo  Glossabt). 

rules  as  to  construction  of,  under  Metropolitan  Building  Acts,  505 

i    FKB-FARM.RENT, 
nature  of,  192,  n. 
t  how  far  assigns  liable  under  covenant  to  pay,  102,  n. 

I  under  Settled  Estates  Act,  1877,  87 


FEE    SIMPLE, 

tenant  in,  building  leases  by,  46 

FEES, 

of  architect  (.see  Abchitect). 

of  district  surveyor  {see  District  Surveyor). 

FEME  COVERT  (jee  Married  Women). 


■^. 
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FENCE  Csee  HOABD), 

action  for  non-repair  of,  against  whom  maintainable,  287 
proviiion  a*  to,  in  eovenantt  between  purokasert,  463 
awefutnts  to,  off  building  land,  408,  434,  454 

FIBB, 

destruction  of  subject-matter  of  contract,  after  part  pafonnanoe,faj, 
109 

FLATS, 

right  to  support  as  between  lessees  of,  290 
E^nch  law  as  to,  291,  n, 

FLOOD, 

rendering  performance  of  contract  impossible,  138 

FLOORS, 

construction  of,  under  Metropolitan  Building  Acts,  603,  605 

FLUES, 

rules  as  to,  under  Metropolitan  Building  Aci,  502 — 604 
"  paiigeting  "  {tee  Glossabt),  502,  n. 

FOOTINGS  (jtee  Globsaby), 
when,  may  be  cut  away,  520 
rules  as  to,  534 

FOOTWAY, 

flagging  of,  by  vestry,  &c.,  596 

FOREMAN, 

provision  that,  shall  be  kept  onpremiseSy  306,  323,  342,  366 

FORFEITURE  (see  Rk-entbt), 

under  Building  Contract  or  Lease,  waiver  of,  125 

of  building  materials  (see  Materials  fob  Buildiko),  148 

where  risk  of,  no  specific  performance,  180 

proviso  for  re-entry  and,  in  building  lease,  229 

restrictions  on  right  of,  under  Conveyancing  Act,  1881,  230 

FOUNDATIONS, 

definition  of,  under  Metropolitan  Building  Acts,  547 
power  of  Metropolitan  Board  to  make  by-laws  as  to,  647 
by-laws  as  to,  552 

FRAUD, 

on  part  of  architect  in  refusing  certificates  (sea  Abchitsot),  91 
mere  allegations  of,  will  not  avoid  demurrer,  91,  n. 
by  engineer  and  contractor  upon  employer,  96 

FRAUDS,  STATUTE  OF, 

building  contracts  not  within,  3 

part  performance  taking  contract  out  of,  12 
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FRIBNDLT   SOCIETY, 

building  lease  by  trustees  of,  40 

FRONTAGE  {lee  Line  of  Building), 
covenant  to  observe  line  of,  199 

praviHon  as  to,  in  covenanti  between  jpurchasers  of  huUdin^  pioti, 
462 


GABDEN, 

to  be  used  in  common  by  lessees  of  plots  fronting  same,  225 
dame  in  Building  Lease  as  to  use  of  such,  438 
enclosure  of  provision  for,  382 
oovenant  to  lay  out^  433 
„        „  rejmir,  442 

GAS, 

supply  of,  within  Metropolis,  275 

sapply  of,  provisions  of  Public  Health  Act,  1875,  as  to,  277 

"  GENERAL  WORDS  " 

implied  onder  Conveyancing  Act,  1881, 265 

GLOSSARY  OF  ARCHITECTURAL  AND  BUILDING  TERMS,  637 

GRANT  OF  LAND  FOR  BUILDING  (.see  Building  Gbant). 

GROUND-RENT  (see  Rekt), 
definition  of,  186 

GUARANTEE  isee  Secubitt), 

of  perfonnance  of  building  contract,  98 

GUARDIAN  OF  INFANT  (set  Inpantb). 


HEDGE, 

tzespass  between  tenants  in  common  of,  287 

HEIGHT  OF  BUILDING, 
covenants  as  to.  198 
provisions  of  Metropolis  Management  Acts  as  to,  597 

HIGHWAY  (see  Roads), 
dadieation  oi;  270 

must  be  by  owner  of  soil,  270 

person  with  limited  estate  cannot  bind  reversioner  by,  271 

uninterrupted  user  by  public  a  proof  of,  271 

presumed  if  no  bar  erected  to  neW  road,  271 

Laying  out  of  proi)06ed  road  no,  271 

may  be  for  restricted  purpose,  271 
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but  not  for  limited  part  of  public,  271 

grant  may  be  subject  to  rcserration,  271,  272 

by  wbom  repairable,  272 

decision  that,  repairable  by  public,  is,  if  acquiesced  in,  conclc- 
sire,  272 

where  not  repairable  by  public,  owner  must  repair,  272 

grantor  of,  retains  all  rights  consistent  itith  user  by  public,  272 

as  right  to  carry  gas  or  other  pipes  under  road,  272 

rights  of  owner  of,  run  with  land,  272 

but  as  regards  public  are  rested  in  adjoining  occupiers,  273 

adoption  of,  by  |>arish,  under  o  &  6  Will.  IV.,  c.  50,  273 

coHYcyance  of  land  for  turnpike  roads,  273 
under  Ketropolis  Building  and  kaaagammit  Acts, 

construction  of  arches  oyer  or  under,  505 

width  required  for,  542 

surveyors  of,  powers  of,  vested  in  vestries,  &c.,  5C7 

extent  of  interest  of  vestries  and  beards  in,  568,  n. 
under  Pnblie  Health  Aot,  1875, 

surveyors  of,  powers  of,  vested  in  urban  authority,  621 

liability  of  innabitants  of  urban  district  for,  rates,  621 

urban  authority  may  agree  as  to  making,  622 

i-epairable  by  inhabitants  at  laige,  623,  n.,  624,  n. 

when  private  street  may  be  declared,  625 

HOARD, 

to  be  put  up  round  dangerous  structure,  516,  631 

custom  of  City  of  London  as  to,  516,  n. 

to  be  erected  during  reimiri,  574,  632 

not  to  be  erected  without  licence  from  vestxy,  &c.,  574 

if  80  erected  may  be  removed,  575 

HOSPITAL, 

carrying  on,  whether  breach  of  covenant  against  trades,  kc,  205,  n. 

HOTEL  Qtee  Covenants,  Trades), 
covenant  not  to  build,  205 
jirovisioju  as  to,  in  covenanU  hettreen  j)ureha$ers,  462 

HOUSE  Ctee  Building), 

definition  of,  under  Public  Health  Act,  1875,  608 
numbering,  6y8,  628,  629 


IMPOSSIBILITY  OF  PERF0BMANC5E  OF  CONTRACT, 
general  rule  as  to,  136 
where  caused  by  "  act  of  God,"  137 
as  by  extraordinary  flood)  138 
or  existence  of  epidemic,  138 
caused  by  alterations  ordered,  138 
or  by  impracticability  of  specification,  138 
caused  by  act  of  law,  140,  496,  n. 

„       „  party  to  contract,  100, 141 
French  law  as  to,  136,  n. 

no  excuse  after  election  to  perform  in  one  way,  138 
where  contract  conditional  on  continued  existence  of  aabject,  139 
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IMPBOVBMENT  ACT  DISTRICT, 

meaning  of,  under  Public  Health  Act,  1875,  C07 

IMPROVBMBNT  COMMISSIONERS  {see  Urbaw  AUTHORITY), 
who  are,  under  Public  Health,  1875,  GOT 
incorporation  of,  610 

indemnity; 

of  architect,  as  agaiuBt  employer,  69 

INDUSTRIAL  SOCIETIES, 

building  leases  by  trustees  of,  40 

INFANTS, 

building  leases  by,  at  common  law,  40,  n. 

M         V       »»    previous  to  1 1  Geo.  1 V.  &  1  Will  IV.,  c.  66,  42 
„         „       „    under  11  Geo.  IV.  &  1  Will.  IV.,  c.  65,  40 
conditional  contract  necessary,  41 
what  building  leases  sanctioned,  41 
applications  made  by  summons  or  petition,  41,  n. 
building  leases  by,  under  Settled  Estates  Act,  1877,  42 
powers  un^er  act  exerciscnblc  by  guanlians,  42 
entitled  to  laud,  provisions  of  Conveyancing  Act,  1 881,  as  to,  42 
consent  by  guardian  on  behalf  of,  under  Metropolitan  Building 
Acts,  526 

INFORMAL  CONTRACT, 

ratification  of,  by  corporation,  10 

INJUNCTION  Citet  Specific  Performance), 
mandatory  (see  Mandatory  Injunction). 
to  pull  down  buildings  erected  in  breach  of  covenant,  221 
to  restrain  erection  of  statue,  29 
effect  of  Judicature  Acts  upon  power  to  grant,  222,  u, 
as  to  disturbance  of  easement,  268 

interlocutory,  acquiescence  in  case  of,  223  (#«•  Covbnanti^. 
may  be  made  peipetual  on  motion  by  consent,  223 
form  qf  decree  f»r^  at  to  n»e  ofdrainsy  268,  n. 

„  „  to  restrain  erection  of  build ingAj  197,  n, 

INJURY 

caused  by  builder  in  canying  out  contract,  liability  for,  116 
where,  to  be  expected  from  nature  of  work,  115 
provision  m  to  liabiliftf  of  builder  for,  344 

„         as  to,  caused  to  adjoining  building,  307,  337 

INN  (jsee  Public  House). 

INSPECTION 

of  cellars  (sec  Cellars),  570 

provision  for,  of  teork  before  covering  in,  324 

INSURANCE  COMPANY 

liability  of,  having  undertaken  ^to  rebuild  where  there  are  other  in- 
juries beyond  those  caused  by  fire,  138 
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IKfiUBB, 

ctrndUiom  in  Building  Omtraet*  to,  318,  343 

„  H  Agreements  for  Building  Leases  to,  359,  377,  384,  388 

>»  H  f.  ,•        Grant  to,  394^ 

covenants  to,  401,  41 1,  426,  456, 471 

INTEBEST, 

jmivaion  as  to,  in  mortgage,  472  , 

covenants  to  pay,  467,  476 

IRON  BUILDINGS  UNDER  METROPOLITAN  BUILDING  ACTS, 
how  made,  514 

approval  of  Metropolitan  Boanl  reqaisite,  514 
coustructed  before  the  Act,  533 


JOINDER 

of  architect  and  employer  as  defendants,  69 

LAND, 

four  methods  of  improving,  by  baUding,  I 
description  of,  by  reference  to  plan,  24  • 

valuntion  of,  for  building,  293 

LANDLORD  (sfte  Emploteb,  Lessob,  Owkeb), 

allowing  builder  to  expend  money  in  building  in  error,  13 

allowing  tenant-at-wiU  to  build  on  land  in  error,  15 

allowing  stranger  to  build  on  land,  thinking  it  to  be  his  own,  15 

ignorance  of,  of  his  own  rights  in  such  cases,  16 

liability  of,  for  nmsanoe  committed  on  his  land,  209 

contracts  between,  and  tenant,  not  affected  by  Metropolitan  Building 

Acts,  533 
nor  by  Metropolis  Management  Acts,  600,  601 
nor  by  Public  Health  Act,  1875,  621 

provisions  concerning,  in  agreements  for  Building  lea$es  (jsee  COYS- 
NANTS  hy  Lessor^, 
to  grant  leases  to  tenant  or  approved  nominee,  359,  361 

„        „      n-hen  buildings  covered  in,  359,  370,  875,  382 
to  Jtave  naming  of  streets,  <J'c.,  375 

LANDS, 

definition  of,  nnder  Public  Health  Act,  1875,  608 

LAND  TAX  (see  Rates), 

acts  relating  to,  and  its  redemption,  282,  n. 

usually  falls  on  landlord,  where  no  covenant  to  contrary,  282,  n. 

provision  as  to,  in  Covenants  between  Purchasers,  464 

LEASE  (jsee  BiTiLDiKa  Lease). 

LESSEE, 

expenditure  by,  giving  an  equity,  16,  n. 

covenants  by  {see  Covenants,  Assignees). 

benefit  of  such  covenants  to  run  with  reversion,  236 

whether  an  **  owner  "  nnder  Metropolitan  Building  Act,  497,  n. 
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LESS  OB  (sre  Landlobd,  Covbnants), 
title  of,  23 

wuianty  of  title  of,  now  dispensed  with,  23 
oorenants  by  (see  Covenants,  AfisiGNEES). 
obligation  of  such  covenants  to  ran  with  reTeraioD,  236 

LICBNCB  TO  SEIZE  MATERIALS  (see  Matbbials  FOB  BUXLDIKO). 

UPB,  TENANT  FOR, 

building  leases  by,  at  common  law,  47 
where  remainderman  lies  by,  47 
under  Settled  Estates  Act,  1877,  48 

LIGHT  AND  AIR, 

provisions  as  to,  nnder  Metropolitan  Bnilding  Act,  508,  520 
covenants  not  to  obstruct^  402,  411 

LIMITATION 

of  time  for  proceedings  nnder  Metropolitan  Building  Act,  631 
„  „  „  for  Penalties  nnder  Metropolitan  Manage- 

ment Acts,  603 
„  „  „  nnder  Public  Health  Act,  1875,  635 

LIMITS 

of  Metropolitan  Building  Acts,  498 

LINE  OF  BUILDING  (see  Projections), 
covenant  to  observe,  199 
under  Metropolitan  Building  Acts. 

no  projeptions  beyond,  in  street  permitted,  506 

mles  of  Metropolitan  Board  as  to,  506,  n. 
under  Metropolis  Management  Acts. 

buildings  out  of,  when  taken  down  to  be  set  back,  594 

proceedings  as  to  buildings  out  of,  594 

conclusiveness  of  architect's  decision  as  to,  595,  n. 

conditions  as  to  building  beyond,  596 
nnder  Pnhlio  Health  Aet,  1875. 

power  of  urban  authority  to  regulate,  626 

compensation  for  setting  building  back  or  forward,  626,  629 

improvement  of,  628,  629 

purchase  of  lands,  &c.,  for  such  purpose,  629 
provision  as  to,  in  covenants  between  purchasers  of  huildina  plots, 

462 
covenants  to  observe,  431,  433,  440 

LIQT7IDATED  DAMAGES  (see  Penalties). 

LOCAL  AUTHORITY, 

meaning  of,  nnder  Public  Health  Act,  1875,  608 
vesting  of  property  in,  611 
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LOCAL  AVTHOniTY --ronfinued, 

powers  and  duties  of,  as  to  sewers  and  drains  (see  Sewsbs,  Drains), 

612-616 
,,       „       „      „     „     water-qloeets,  &c.  (see  WATSR-CLoeETB), 

616-618 
„       „        „       M     „     water  supply,  618, 619 
recorery  of  expends  from  owners  bj,  &is 
action  a^nst,  notice  of,  634 
power  of,  to  grant  building  leases,  39 
eonditum  that  builder  xhall  comply  vrith  rules  ef,  306 
[       provision  for  enrnplianee  irith  rules  of,  i%  covenants  hettceen  pur- 
chasers,  464 

LOCAL  BOARD  (*«?  Urban  Authority), 

meaning  of,  under  Public  Health  Act,  1875,  607 
incorporation  and  election  of,  610 

LOCAL  GOVERNMENT  BOARD, 

to  sanction  name  of  new  Local  Boards,  610 
sanction  of,  where  works  objected  to,  616 

„        of,  of  purchase  of  premises  for  new  street,  626 

LOCAL  GOVERNMENT  DISTRICT, 

meaning  of,  under  Public  Health  Act,  1875,  607 

LOCAL  USAGE, 

admissibility  of  evidence  of,  3 

LONDON  (see  METROPOLIS), 

"  city  of,"  definition  under  Metropolis  Management  Act,  581 

LUNATIC, 

building  lease  by  committee  of,  43 

lease  made  during  a  lucid  interval,  43,  n. 

building  lease  on  behalf  of,  under  Lunacy  R^^olation  Act,  1853,  43 

court  may  confirm  arrangement  made  without  its  sanction,  44 

practice  under  the  Act,  44 

committee  of,  not  eligible  as  lessee,  44 

tenant  in  tail,  jower  of  Court  in  case  of,  46 

power  of  committee  of,  under  Settled  Estates  Act,  1877,  46 

consent  on  behalf  of,  under  Building  Acts,  526 

„  „  „  Public  Health  Act,  1876, 622 

LUNATIC  ASYLUM, 

covenant  against  carrying  on,  207,  n. 

carrying  on,  a  breach  of  covenant  against  offensive  trades,  208 

MANDATORY  INJUNCTION  (see  Specific  Performance,  Injukc- 

tion), 
to  enforce  terms  of  building  contract,  183 
to  repair  banks  of  canal ;  to  pull  down  wall  ;  to  make  road  at 

certain  level ;  to  erect  pump  and  supply  water,  184 
against  building  so  as  to  obstruct  right  of  way,  185,  n. 
where  injury  complete  before  action,  186 
liberty  to  apply  in  action  for,  not  given,  185 
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MAP  (see  Plan). 

MARRIED  WOMEN, 

power  of,  to  grant  building  leases,  45 

under  Fines  and  Recoveries  Act,  45 

building  lease  of  settled  estates  of,  46 

where  settlement  authorizes  building  leases,  46 

leaseholds  belonging  to,  46 

where  restrained  from  ^anticipation,  property  of,  may  bo  bound  under 

Conveyancing  Act,  1881,  45 
consent  on  behalf  of,  under  Bailding  Acts,  523 

MATBRULS  FOR  BUILDING, 

contract  to  provide,  and  build  house  need  not  be  in  writing,  3 
better  than  contracted  for,  builder  cannot  recover  for,  164 
nor  can  he  demand  return  of  such,  when  used  in  work,  164 
supplied  by  employer,  set-off  for,  105 
payment  for,  when  builder  fails  to  complete  contract,  102 
mortgage  by  builder  upon  security  of,  22 
old,  provision  in  specification  for  allowance  for,  80 
„     proposal  and  acceptance  for,  82 
„    custom  of  trade  as  to  sale  of,  82,  n. 
property  in,  and  conditions  for  forfeiture  of,  148 

whether  conditions  operate  as  present  assignment  or  licence  to 

seize,  148 
where  contract  intended  to  transfer,  when  brought  on  ground,  148 
distinction  between  licence  to  seize,  an:l  creation  of  interest 

in,  149 
contract  should  provide  for,  becoming  Ian downei-'s  property,  149 
where  immediate  equitable  interest  given  to  employer,  149 
stipulation  for  forfeiture  of,  on  builder's  bankruptcy,  149, 151 
such  stipulation  void  as  against  policy  of  bankrupt  law,  151 
when  seizure  of,  on  bankruptcy,  a  "  protected  transaction,"  152 
where  builder's  interest,  in,  a  defeasible  one,  153 
trustee  takes  subject  to  employer  s  right,  163 
agreements  with  licence  to  seize,  registration  of,  as  Bills  of 

Sale,  153 
under  Bills  of  Sale  Act,  1878, 154 

possession  of,  imdcr  licence  to  seize,  not  "  security  for  debt,"  154 
employer  only  entitled  to  use  of,  in  some  cases,  154 
right  to  use  of,  and  set-off  as  "  mutual  dealings,"  156 
right  to  work  in  course  of  construction  on  btuikrupt's  premises, 

155 
time  within  which  right  to  seize,  must  be  exercised,  156 
Precedcntt  of  protinions  in  Building  Ck>ntraeU  as  to, 
provided  hy  employer^  301 

builder  to  he  nccoHntahlefor  stieh,  when  delivered^  301 
to  be  supplied  by  builder,  302,  309,  333,  341 
not  approved  of,  to  be  replaced,  303 
proviso  for  delay  in  supply  of,  304 
to  belong  to  employer  when  brought  on  premises^  306,  315,321, 

335  342 
Proviso  for  forfeiture  of,  307,  326,  379,  385,  388 

„      for  employer  to  take  possession  and  use,  345,  367,  396 
bad,  to  be  removed,  310,  333,  343 
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UATEBIALS  FOR  BVlhBISG—eantiiw^d. 

hadf  arehiteet  to  remove^  on  contractor's  defi^uU,  810,  333 

refectedy  no  extra  charge  to  he  made  for  ^  319 

to  he  heet  kind,  Jf-e.^  321 

not  to  he  removed  without  architeefi  order,  323 
provieum*  in  Agreement  for  Building  Leasei  as  to, 

tenant  not  to  remove,  366 
j>roviHon  in  Agreement  for  Building  Grant  as  to, 

not  to  he  renwred  when  hrought  upon  premises,  396 

to  he  property  of  vendor  if  agreement  determined,  397 
cotenants  to  use  certain,  432,  441 

MEASUREMENTS, 

provision  tJtat  all,  shall  he  made  hy  architect,  334,  342 

METROPOLIS, 

meanixig  of  word,  under  Metropolis  Management  Acta,  681,  603 
„  „  „      Pablic  Health  Act,  1875,  607 

METROPOLIS  LOCAL  MANAGEMENT  ACTS, 
Act  of  1855  (selected  sections),  561 
arrangement  of  sections  of  same,  559 
Amendment  Act  of  1862  (selected  sections),  587 
arrangement  of  sections  of  same,  586 
Amendment  Act  of  1878,  541 
arrangement  of  sections  of  same,  540 

METROPOLITAN  BOARD  OF  WORKS, 
power  of,  as  to  district  suircyors,  608,  609 

„        as  to  fees  of  district  surveyors,  512,  518,  648 
„        to  alter  roles  of  Building  Acts,  514 
„        as  to  projections  and  line  of  building,  506,  694,  695 
is  to  regulate  buildings  not  within  Building  Act,  514 
may  make  general  rules  as  to  such  buildings,  514 
how  approval  of,  of  plans,  &c.,  signified,  514 
may  issue  forms  of  notices  required  by  Building  Act,  614 
expense  of  orders  by,  to  be  borne  by  builder,  515 
appointment  and  payment  of  officers  by,  515,  516 
expenses  of,  516 

power  of,  as  to  dangerous  structures,  516,  557 
„        as  to  width  of  roads,  542,  544 
„        over  theatres  and  music  halls,  545 — 547 
to  make  by-laws  as  to  foundations  and  sites,  547,  648 
provisions  for  confirmation  of  such  by-laws,  548 
certain  sewers  to  vest  in,  575 
power  of,  to  make  intercepting  sewers,  576 

„        to  make  by-laws  for  certain  purposes,  576 
may  make  by-laws,  for  guidance  of  vestries,  &c,  as  to  sewers,  697 
power  of,  as  to  naming  and  numbering  streets,  698 
rules  of,       „         „         „  „  „       699  n. 

METROPOLITAN  BUILDING  ACTS. 
Act  of  1855,  496 

arrangement  of  sections  of  same,  492 
Amendment  Act  of  1860,  655 
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MBTBOPOLITAN  BUILDING  ACrS^-^ontinued. 
Amendment  Act  of  1861 ,  666 
Act  of  1869,  657 
Act  of  1871,  568 
Amendment  Act  of  1878,  541 

arrangement  of  sections  of  same,  640 

MINEBALS, 

resexration  of,  and  of  right  to  work,  in  boilding  lease,  291 
precedent  of  exception  of^  406 

MISBEPBB8ENTATI0K, 

action  to  set  aside  contract  on  ground  of,  93 

MISTAKE, 

landowner  allowing  another  to  build  in,  of  his  rights,  13, 16 
of  landowner  as  to  his  rights  in  sach  case,  16 
in  plan  (jue  Plan),  26 

*•  MONTH,"  119,  602,  n. 

MORTGAGE  (»ee  Mortgagee,  Mobtgagor), 
by  builder,  of  leases  when  granted,  21 
of  building  agreement,  21 
by  builder  to  landlord,  on  security  of  houses  to  be  built,  22 

„  „  ,,  „  materials,  22 

leases  made  ij  builder  before,  31 

hy  builder  of  unfinished  housee  comprised  in  buHding  leate^  466 
of  hnilding  agreementy  entitling  to  separate  leaeeSf  476 
under  Canreyancing  Act,  1881 

(«)  statutory  mortgage,  479 

(J)        „         transfer^  mortgagor  notjoining^  479 

(e)        „  „        a  covenantor  joining  f  480 

(d)  „  „        and  statutory  mortgage^  480 

(e)  deed  of  statutory  re-conveyance  of  mortgage^  480  a 
(/)  short  form  of  mortgage^  480  a 

(g^furtlter  charge,  480  h 
provision  as  to  expenses  incidental  to,  478 

clause  providing  for  deposit  of  Building  Agreement  to  secure  ad' 
ranees  to  builder ,  464 

MORTGAGEE  (see  Mortgage,  Mortgagor), 

of  agreement  to  build  several  houses,  right  of,  21 

right  of,  to  rent  under  lease  made  before  mortgage,  81 

building  lease  by,  before  foreclosure,  31 

concurrence  of  mortgagor  and,  necessaiy  to  grant  of  lease,  32   ' 

in  possession  not  completing  unfinished  buildings,  32,  n. ' 

in  possession,  lease  by,  under  Conyeyancing  Act,  1881,  32 

conditions  of  such  lease,  83 

If  OBTGAGOB  (see  Mortgage,  Mobtoaobx), 
building  lease  by,  31 
validity  of  lease  by,  after  mortgage,  31 
concurrence  of  mortgagee  and,  necessaiy  to  grant  of  lease,  32 
in  possession,  lease  by,  under  Conyeyancing  Act,  1881,  32 
coxuUtions  of  such  lease,  83 
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MORTMAIN  {sec  Chabity). 

MUNICIPAL  CORPORATION  (tee  Cokporation), 
building  contract  by,  not  under  seal,  5 
building  leases  by,  39 

MUSIC  HALLS, 

power  of  Metropolitan  Board  of  Works  over,  545 
regulations  for  protection  of  new,  from  fire,  546 
provisional  licences  for,  547 
power  of  architect  of  Board  of  Works  to  inspect,  550 


negligeItce, 

of  builder  (ifee  Builder),  102 

in  pulling  down  buildings,  289 

liability  for  injury  caused  by,  in  carrying  out  contioct,  1 15 

employer  not  generally  liable,  115 

unless  he  interi^cre  with  builder,  115 

NOTICE, 

constructive  (ttce  Assignee),  253 

time  of  completion  of  contract  made  essential  by,  118 

where  stipulation  for,  to  determine  contract  or  recover  penalties,  134 

in  general  form  is  sufficient  in  such  case,  134 

unless  builder  is  to  do  particular  act,  135 

of  restrictive  covenant,  specific  performance  against  assignee  with 

(nee  Specific  Pebpormance),  183 
how  far  assignee  of  covenant  bound  by  (*ee  Assignee),  249 
of  building  scheme,  and  implied  right  of  way,  262 
under  the  Metropolitan  Building  Acts, 

to  district  surveyors,  by  builder,  510 

effect  of  such  notice,  510 

prinui  facie  evidence  of  facts  stated  in  it,  510 

l^jnalty  for  not  giving,  510 

previous,  unnecessary  where  emergency,  511 

by  district  surv^or,  in  case  of  irregularity,  to  builder,  511 

forms  of,  may  be  issued  by  Board  of  Works,  514 

to  owner  or  occupier  of  dangerous  structure,  516 

before  sale  of  dangerous  structure,  517 

between  owners  of  party  structure,  521 

form4  of  inch  notices,  352 — ^364 

service  of,  528 

limitation  of  time  where,  not  given,  530 

of  action  against  persons  acting  under  the  statute,  531 

to  owner  or  occupier,  to  set  back  buildings,  543 

to  alter  buildings  not  conformable  with  by-laws,  549 

by  owner  to  occupier,  to  enter  building,  551 
under  Metropolis  Management  Aotf, 

to  construct  drain  into  common  sewer,  563 

of  intended  buildings  or  drains,  564,  591,  600 

to  provide  proper  waterclosets,  &c.,  566 

to  pave  and  drain  courts,  &c.,  668 

of  intention  to  repair  street  not  being  highway,  572,  597 
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NOTICE— rortf/«  ued. 

to  be  given  before  breaking  up  street,  572 

as  to  remoTlng  projection  or  obstruction,  573,  574 

senrioc  of,  on  vestries  and  boards,  578 
„        on  owners  and  occapiers,  578 

before  branching  drain  into  main  sewer,  587 

of  action  against  boards  or  vestries,  &c.,  602 

who  entitled  to  sach,  602,  n. 
VBder  Pnhlio  Health  Aet,  1875, 

before  carrying  sewer  through  lands,  613 

of  emptying  drains  into  sewers  of  local  authority,  613 

to  owner  or  occupier  to  make  drains,  614 

not  to  build  over  sewers  or  under  streets,  616 

by  local  authority  of  intention  to  make  sewer  without  district, 
615 

of  objection  to  such  works,  616 

as  to  waterclosets,  d:c.,  616 — 618 

to  owner,  to  obtain  supply  of  water,  619 

to  pave  and  repair  private  street,  623 

form,  &c.,  of  such,  624,  n. 

of  objection  to  private  street  becoming  highway,  625 

requiring  removal  of  gas  and  water  pijxis,  625 

to  preserve  line  of  building,  626 

provisions  in  by-laws  as  to  giving,  627 

previous  to  pulling  down  building,  628  n. 

may  be  served  upon  owners,  instead  of,  or  as  well  as,  occupiers, 
628 

to  renew  number  of  house,  629 

to  remove  obstruction  or  projection,  629,  630 

to  cause  door  to  o|>cn  inwards,  630 

to  secure  or  take  down  ruinous  building,  63 1 

of  intention  to  take  snc^  building,  632 

of  apportionment  of  expenses,  634 

of  dispute  of  such  apportionment,  634 

of  action  against  local  authority,  634 
to  builder  to  proceed  with  worJt,  349,  350 

ynder  Metropolitan  BuildiM  AetJi,  as  to  party  itrurtures,  352,  353, 
354 

NUISANCE, 

covenants  against  trade  which  may  prove  a,  (see  Trades),  207 

technical  meaning  of  word,  208,  n. 

liability  of  landlonl  for,  committed  on  land,  209 

landlord  not  usually  liable  when,  committed  by  tenant,  209 

unless  contemi)latcd  in,  and  authorized  by,  lease,  209 

abatement  of,  268 

within  PnhUc  Health  Act,  1875, 

discontinuance  of  sewers  not  to  cause,  61 3 
sewers  to  be  kept  so  as  not  to  cause,  613 
privies,  &c.,  to  be  kept  so  as  not  to  cause,  617 
entiy  on  premises  to  examine,  617 
expense  in  executing  provisions  relating  to,  620 
caused  by  stopping  r.])  drain.  620,  n. 
„        „    act  or  default  of  owner,  620,  n. 

eoTcnants  as  to,  in  Building  Leases^  403,  412,  447 
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OCCUPIBR  (jwv  TBNA^T,  Ownicr), 

under  the  Metropolitan  Bnilding  Aete, 

of  dangetons  stractnie,  notice  to,  516, 517 

in  default  of  owner,  to  repair,  516,  517 

payment  of  expenses  by,  528 

not  to  pay  more  than  amount  of  rent,  528 

may  d<^act  expenses  from  rent,  528 

notices  to  or  by,  (tte  Notice). 

,.        „    by  owner,  to  enter  building,  651 
under  Metropolis' Management  Acte, 

may  be  required  to  pay  expenses,  600  ' 

but  not  beyond  amount  of  rent,  600  ^ 

to  deduct  expenses  from  rent,  600  I 

agreements  between,  and  owner  not  affected,  600,  601 

notices  to  or  by  (tee  Noticb). 
nnder  Pnblio  Health  Aet,  1870, 

expenses  recoverable  from,  620 

not  beyond  amount  of  rent,  620 

agreements  between,  and  owner  not  affected,  621 

notices  to  or  by  (tee  Notice). 

OBDXBS,  I 

under  the  Building  Acts,  sendee  of,  528 

OVBBSEERS  OF  THE  POOR, 

definition  of,  imder  Metropolis  Manngemcnt  Act,  581 

OWNEB  (jtee  Employer,  Landlobd), 
under  the  Metropolitan  Building  Aota, 
definition  of,  497, 513,  n. 

of  dangerous  structure  {see  Dangerous  Stbuctxjbb),  516 
"  adjoining,"  (see  ADJOINING  OWNER) 
•*  building,"  (tee  Building  Owner) 
payment  of  expenses  by,  527 
c()ntribution  where  more  than  one,  528 
notices  to  or  by,  (see  Notice) 

power  of,  to  enter  building  to  comply  with  notice,  651 
nnder  Metropolis  Management  Aots, 
definition  of,  581,  571,  n. 

payment  of  expenses  may  be  required  from,  600 
agreements  between,  and  occupier  not  to  bo  affected,  600,  601 
may  deduct  expenses  from  rent  paid  by  him,  601 
notices  to  or  by  (see  Notice) 
under  Pnblio  Health  Aota,  1875, 
definition  of,  608 

rights  and  liabilities  as  to  sewers  (see  Sewers),  613,  614 
of  drain,  responsibility  of,  for  leakage,  613,  n. 
liability  of,  for  costs  or  expenses,  620 
agreements  between,  and  occupier  not  affected,  621 
notices  to  or  by  (see  Notice) 

of  dangerous  building ;  liable  for  expense  of  repair,  631 
where  no,  in  such  case,  631,  n. 
where  such,  cannot  be  found,  632 
recovery  of  expenses  from,  633 
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PAINT, 

eovenanti  to,  401,  422,  443 

PABAPBT  (see  Glossabt), 

height  and  thickness  ot,  under  Metropolitan  Building  Acts,  601 

PABCSL8, 

description  of,  by  plan  (jtee  Flak),  24 

or  no  parcels  a  question  for  jaiy,  26 

admissibilitj  of  parol  eyidenoe  as  to  this  question,  26,  n. 

extent  of,  under  building  lease  by  donee  of  power,  51 

in  ogrtemeidMfor  Building  Leases,  357, 371 

U  Building  Leases  and  Budding  Grants,  398,  404,419, 428, 438, 452 

in  Mortgages,  468,  476 

PAB6BTING  FLUES  (see  Globsabt),  502,  n. 

PABISH, 

meaning  of,  under  Public  Health  Act,  1875,  607 

*'  PARLIAMENTARY  AND  PABOCfllAL,"  279,  n. 

PAROL  EVIDENCE, 

to  explain  written  building  contract,  3 

„        „      custODM  of  building  trade,  3,  75 

„        „      phrastes  of  building  trade,  3 
not  admissible  to  contradict  what  is  plain,  4 
as  to  question  of  **  parcel  or  no  parcel,"  26,  n.    . 
to  identify  plan,  4,  30 

PART  PERFORMANCE  (see  Pebfobmangb), 
of  work  done  for  corporation,  8 
of  verbal  agreement  for  building  lease,  12 
rescission  of  building  contract  by  agreement  after,  110 
of  work,  what  acceptance  renders  employer  liable  for,  106 
mere  fact  of  benefit  dcriyed  from,  not  suioicient,  107 
implied  promise  to  pay  for  work  done  necessary,  107 
as  where  builder  encouraged  by  employer  to  proceed,  108 
right  to  payment  after,  completion  prevented  by  accident,  108 
as  when  subject  of  contract  destroyed  by  fire,  109 
where  payments  agreed  to  be  made  by  instalments,  109 
where,  gives  right  to  specific  performance  (see  Specific  Pebfobm- 
AlfCB),  174 

PARTIES  TO  ACTION  (see  Action). 

PARTY  ARCH, 

over  public  way,   construction    of,  under  Metropolitan  Building 
Acts,  505 

PARTY    STRUCTURES   UNDER  THE   METROPOLITAN    BUILD. 
ING  ACTS  (see  Adjoining  Ownbb,  BuiLDiKa  Ownbb), 
meaning  of,  497 
rights  of  owners  as  to,  519 
rules  as  to  exercise  of  such  rights,  521 — 524 
disagreement  as  to  work  in,  settlement  of,  522 
expenses  in  respect  of,  rules  as  to,  524 

account  of  such  expenses  to  be  delivered  to  adjoining  owner,  525 
right  of  adjoining  owner  to  appeal  from  such  account,  526 
forms  of  notices  as  to,  352 — 354 
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PARTY- WALL  (jtee  SUPPORT,  Pabty-structubbb), 
definition  of,  285,  n. 

general  rule  as  to  ownership  and  use  of,  285 
presamption  as  to  tenancy  in  common  of,  285 
where  extent  of  land  originally  belonging  to  each  owner  ascertain- 
able, 286 
trespass  between  joint  owners  of,  286 
pulling  down,  in  order  to  rebuild  no  trespass,  286 
where  rebnilt  to  a  greater  height^  286 
remedy  in  such  case,  287 
np  to  certain  height  only,  287 
right  to  under-pin,  289 
covenant  to  erect,  285 

or  to  pay  pfoportion  of  cxiiensc  of  erecting,  285 
howsoch  proportion  ascertained  and  i)aid,  285 
expense  of,  liability  for,  under  covenant  to  pay  rates,  &c.,  280,  n. 
repair  of,  liability  for  expense  of,  under  general  covenant  to  repair, 

627,  n. 
under  tha  Xetzopolitan  Building  Aets, 

meaning  of,  497 

recesses  and  openings  in,  501 

height  of,  above  roof,  502  « 

chases  in,  502 

openings  in,  507 

structure  and  thickness  of  (see  Walia),  534 — 539 

PAVING, 

expense  of,  liability  for,  under  covenant  to  pay  rates,  &c.,  279 
of  streets  in  Hetroi)oli8,  Acts  re]ating  to,  274,  n.,  594 
proyiiions  of  Xstropolis  Management  Aets  as  to 

powers  of  vestries,  &c,  as  to,  streets,  568 

of  courts,  &c.,  not  being  thoroughfares,  568 

of  new  streets,  571,  596 

owners  of  houses  in  such  streets  to  pay  expemc  of,  571 

liability  of  Railway  Co.  for  expense  of,  571,  n. 

of  streets  which  have  been  broken  up,  572,  573 

of  footways,  596 

meaning  of  "  pave,"  604 
cotenant  as  to,  441 

PAYMENT  (see  Perfobhancb,  Part  Performance), 
right  of  buUder  to  ;  general  rule,  99 
effect  of  deviations  and  alterations  on  right  to,  109 
where  deviations  only  slight,  110 
for  extras,  (see  Extras). 
where  contract  assigned  (see  AssiONHSirr),  112 
action  on  bill  of  exchange  given  as,  106,  n. 
of  architect  (see  Architect),  GO 
j9recedents  of  protitit>Hs  in  Building  Cimtracts  as  to, 

qfbuUder,  hy  instalments,  304,  311,  314,  318,  324,  330,  345 

of  agreed  sum  to  be  full  eomyeMsatifm,  319, 320 

accounts  to  he  delivered  before,  325 

default  in^  by  employer,  396 

ef  snb'eontraetor,  340 

of  workmen  to  he  at  building,  323 

PENAL  RENTS  (see  Rents). 
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PBNALTIE8, 

whether  sums  fitipnlatcd  for  are,  or  liquidated  damages,  127 
equitable  juriadiction  in  case  of,  127 
rdieved  against,  128 

use  of  either  term  in  contract  not  conclusive,  128 
it  being  a  question  of  construction,  for  judge  to  decide,  128, 129 
where  damage  uncertain,  129 
•  where  one  sum  fixed  in  case  of  various  breaches,  129 
where  sum  will  be  in  some  cases  too  small,  in  others  too  large,  a 

compensation,  130 
a  sum  should  be  fixed  for  breach  of  each  stipulation,  130 
option  of  suing  for  either  damages  or,  131 
where  action  is  upon  a  bond,  131,  n. 
specific  i)erformance  where  sum  stipulated  for  as,  131 

„  „  cannot  be  claimed  in  addition  to,  132 

not  recoTerable  when  delay  caused  by  employer,  101, 132 
where  recoverable  on  notice,  in  ceiiain  events,  134 
notice  in  geneml  form  sufficient  in  such  case,  134 
for  delay  may  be  set  off,  135 
right  of  employer  to  either  deduct  or  recover,  136 
distinction  l)etwcen  penal  rents  and,  215 
imder  the  Metropolitan  Boilding  Acta, 

as  to  close  fircs  and  \n\)c»f  504 

as  to  rooms,  cellars,  &c.,  505 

for  neglecting  to  give  prescribed  notice,  510 

for  not  allowing  inspection  of  building,  511 

for  neglect  of  notice  of  irregularity,  612 

on  workmen  for  disobedience  to  act,  512 

for  preventing  building  owner  from  doing  lawful  work,  524 

on  delay  of  payment  by  adjoining  owner,  526 

on  building  owner  failing  to  execute  required  works,  526 

recovery  of,  530, 551 

application  of,  530 

appeal  with  rcs{Kx:t  to,  680 

for  non-compliance  with  notice  to  pct  back  buildings,  544 

for  using  road  formed  for  foot  trafiic  for  carriage  traffic,  545 

for  neglecting  notice  to  make  alterationn  in  theatre,  &c.,  546 

for  keeping  open  theatre,  &c,  not  consti-ucted  according  to 
regulations  of  Metropolitan  Board,  547 

for  breach  of  by-law  of  Metropolitan  Bonrd,  548,  549,  554 

for  neglect  of  notice  to  alter  building,  54U 

for  impeding  removal,  &c.,  of  dangerous  structure,  550 

for  preventing  inspection  of  buildings,  550,  551 

several  included  in  one  summons,  551 
under  Xetropolii  Xanagement  Aets, 

for  neglect  of  notice  to  construct  drains,  &c.,  5C3 

for  building  house  without  proper  watercloset,  &c.,  565 

for  improperly  making  or  altering  drains,  Sm,,  566 

for  neglecting  to  pave  and  drain  couils,  &c.,  568,  597 

for  occupation  of  cellars  contrary  to  Act,  570 

for  not  reinstating  pavements  and  placing  lights,  573 

for  neglecting  to  remove  obstructions,  574 

for  not  erecting  hoards,  574,  575 

for  breach  of  by-laws,  577 

recovery  of,  provisions  for,  579,  602 
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damage  to  be  made  gtx>d  in  addition  to,  660 

for  improperly  making  branches  to,  or  openings  in,  sewers,  691 

for  proceeding  with  works  without  giving  notice  to  Testify  ^i 

692 
for  n^lecting  to  cany  out  works  required  bj  Testry,  &c.,  692 
applicable  to  all  persons  causing  ofitenoes  against  Acts,  692 
for  encroaching  on,  or  interfering  with,  sewers,  693 
for  building  beyond  line  ot  streets,  696 
„        „         oyer  prescribed  height,  697 
for  neglect  of  notice  to  number  or  name  houses,  699 
for  commencing  building  or  drain  without  giving  notice,  600 
must  be  proceeded  for  within  six  months,  €03 
imasr  FuUio  Health  Aet,  1376, 

for  improperly  emptying  drain  into  sewer,  613 

for  building  house  without  drains  in  urban  distiict,  616 

for  building  over  sewers  or  under  streets,  616 

for  building  house  without  watercloset,  &c.,  616 

for  n^lecting  notice  to  provide  watercloeets,  &&,  for  factories, 

617 
for  allowing  watercloset,  &c.,  to  cause  nuisance,  618 
recovery  of,  620 

for  causing  damage  in  streets,  623 
for  bringing  bulling  forward,  626 
jurisdiction  of  Court  of  Bquity  as  to  such,  626,  n. 
liability  of  builder  to  such,  626,  n. 

for  commencing  or  removing  works  contrary  to  by-laws,  628 
for  de&cing  number  or  name  in  street,  629 
for  neglecting  to  renew  number  of  house,  629 
for  not  removing  obstruction,  630 
for  not  causing  door  to  open  inwards,  630 
for  neglect  as  to  covering  for  cellar  doors,  630 
for  not  putting  up  waterspout,  631 

for  neglect  of  proper  precautions  during  repairs  in  street,  632 
for  neglect  as  to  hoards,  &c.,  633 

for  neglect  as  to  holes  or  deposit  of  materials  in  streets,  633 
for  continuing  excavations,  &c.,  an  imreaBonable  time,  633 
and  liquidated  damages,  provisions  as  to,  where  teork  not  finished 
by  jfreseribed  time,  ^v.,  304,  311,  314,  320,  338,  340, 344 
fcaiver  of,  in  ease  o/aeoidentf  316 

PEBFORMAKCE    OF   WORK  (see  Appboyai.,  Past  Perforuakgb), 
guarantee  of,  98 

how  surety  for,  dischaiged  {see  Subett),  98 
right  of  builder  to  payment  on,  general  rule  as  to,  99 
refusal  of,  by  one  party  to  contract,  100 
refusal  must  be  unqualified,  100 
incapacity  equivalent  to  refusal,  101 
who  liabte  in  such  case,  101 
where  refused  or  prevented  by  employer,  101 
builder  not  liable  for  penalties  in  such  case,  101, 132 
measure  of  damages  in  such  case^  102 
failure  of  builder  to  complete,  102 
through  negligence  or  incompetence,  102 
as  where  front  of  house  in  daiiger  of  falling,  103 
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PABFORMANCB  OP  WO^K^^onfinwd. 

defective,  cross  action  or  set-off,  for  (see  Set-off),  103 

„        option  of  employer  to  bring  cross-action,  or  use  same  in 
reduction  of  claim,  105 
non-,  penalties  for,  (see  Penalties). 
time  of,  (see  Time). 
impossibility  of,  (see  Impossibility  of  Pxbfobmavce). 

PERSONAL    LIABILITY, 

of  persons  contracting  for  corporation,  9 

of  directors  of  company,  upon  implied  warranty,  10 

of  trustees  of  building  fund,  9 

of  architect,  for  extras,  167 

PETITION, 

for  authorization  of  building  lease  of  settled  estates,  36 
„  „  „        „  „     by  infant,  41 

PHRASES  (see  Glossaby  of  Abcbitectubal  and  Buildino  Tebms), 
"adjoining  "land,  198 
"  at,"  "  on,"  or  "  upon,"  a  certain  event,  119 
**  beer-house  "  and  "  beer-shop,"  200 
«  brick-built,"  4 
"  building,"  a,  198, 199,  n.,  200 
"  corered  in,"  22,  n. 
«  directly,"  119 
"forthwith,*' 119 
«  month,"  119,  602,  n. 
"  parliamentary  and  parochial,"  279,  n. 
"  probationaTy  drawings,"  71 
"  substantial  and  convenient,"  4 
*'  vintner,"  207 
"  weekly  accounts,"  4 
"  without  reserve,"  83,  n. 

PIPES, 

for  vapour  or  water,  under  Metro])olitan  Building  Act,  604 
for  supply  of  water,  under  Public  Health  Act,  1875,  618 
gas  ana  water,  rights  of  owner  of  highway  as  to,  272 
gas  and  water,  removal  of,  625 

PLAN, 

referred  to  in  agreement,  parol  evidence  to  show  identity  of,  4,  30 
description  of  parcels  by  reference  to,  24 
danger  of  describing  parcels  by,  alone,  24,  26 
duty  of  judge  to  explain  construction  of,  26 
forming  part  of  deed,  27 
'  reference  to  incorrect  plan  on  lease  or  sale,  27 
if  accurate  is  tantamount  to  view  of  property,  28 
purchaser  misled  by  incorrect,  28 

referred  to  by  an  instrument  must  be  read  along  with  it,  28 
representation  of  intended  state  of  adjoining  land  by,  28, 182 
esjiibition  of,  no  warranty  that  land  shall  remain  in  same  state,  28 
light  of  way  over  roads  laid  down  on,  29 
where  expressly  made  part  of  agreement,  29 
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VtAS—roHtintti'd, 

how  Ht  vendor  bound  bj,  29 

meie  reference  to,  in  abstract  sufficient,  29 

tracing  of,  usually  furnished  with  abstract,  30 

should  be  signed  hy  parties,  or  indorsed  on  contract,  30 

ownerahip  of,  61, 489 

architect  r  charges  for,  488 

preliminary,  71 

probatioiiary. 

what  is,  71  • 

reasonable  time  to  prepare ;  a  question  for  jury,  71 

right  to  reject,  72 

prepared  subject  to  a  contingency,  72 

accepted  subject  to  estimate  being  near  actual  cost,  73 

special  agreement  as  to,  desirable,  74 

remaining  to  be  approved  of ;  specific  performance  in  snch 
case,  179 
deposit  of,  under  Metropolitan  Building  Acts,  514,  548,  554 
of  structural  works  in  streets,  under  Public  Health,  1875,  624 
by-laws  as  to  deposit  of  ;  under  Public  Health  Act,  1875,  627 
precedents  of  prorinone  in  Bwlding  Contract*  a$  to, 

admiui4m  hy  builder  of  sufficiency  off  302 

custody  of  307 

and  specificatio^n  to  explain  each  other j  321,  332 

prorUhn  in  case  of  discrepancy ,  332 

copy  of  to  be  furnished  to  builder ,  320,  341 

detail,  provision  for  reconsideration  of  by  architect,  322 
„       to  be  kept  at,  building,  324 
provisi&ns  as  to,  in  tenders  for  land  on  buUdiny  leases, 

to  be  previously  approved  by  freeJuflder,  334 

to  shew  site  of  every  house,  354 
covenants  nitt  to  alter,  402,  412,  42.*),  447,  455 

PLANT  (jtec  Materials  fob  Building). 

PLEADINGS, 

statements  in,  how  far  binding  in  other  proceedings,  103 

POETICO  (jsee  also  Glossaby). 

const mction  of,  under  Metropolitan  Building  Acts,  505 

POWER  OF  ENTRY  {see  Rk-entby), 

in  agreement  for  lease,  for  purpose  of  building  only,  1 1 
to  remove  buildings  ercctetl  in  breach  of  covenant,  203 
in  agreements  for  building  leases, 

for  purpose  of  building,  357,  370,  381 
to  lanahrrd,  to  view  irork,  362 
ti        »      ff>  gfo^'C  cattle,  362 
in  agreement  for  building  grant,  for  building  purposes,  391 
in  Building  Grant,  for  non-payment  of  rent'charge,  453 
„  „        to  inspect  and  give  notice  of  defects,  456 

»  I^ase  „  „  „  402,413,424, 

45 
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POWER  OF  SALE, 

in  Mortga^Cj  2frovUion4t/orj  473,  478 

POWER  TO  DETERMINE  (jtee  Re-entbt,  Pboviso  for). 
Building  Gmtraot,  325,  325 
Agreement  for  Building  Ltmc,  368,  378,  384,  388 

„  „  „       Grant  J  395 

Building  Lea^c,  404,  414,  426 

POWER  TO  GRANT  BUILDING  LEASES, 
Precedent  of  481 

POWERS,  BUILDING  LEASES  UNDER, 
general  requirements  as  to,  49 

may  sometimes,  when  defective,  oi)eratc  as  contracts  for  leases,  49 
where  settlement  does  not  mention  covenants  to  be  in  lease,  49 
extent  of  terms  authorized  to  be  granted  by,  50,  51 
where  power  indefinite,  50 
exception  as  to  Charity  Estates.  50 
extent  of  parcels  and  number  of  hoitses  to  be  erected,  51 
power  to  grant  building  leases  in  executor}'  trusts,  51 
whether  a  "  usual  power,"  51 

apportionment  of  rent,  special  clause  as  to,  desirable,  62 
no  act  waste  if  within  terms  of  power,  52 
where  tenant  builds  before  grant  of  lease  under  power,  52,  n. 
what  is  a  "  building  lease  "  under  power  to  grant  same,  53 
whether  such  power  authorizes  mere  repairing  lease,  53 
where  lease  not  warranted  by  terms  of  power,  54 
grant  of  right  to  new  roads  must  be  expressly  made,  54 

Erovisions  in,  as  to  laying  out  roads  for  building  purposes,  55 
ow  to  secure  for  purchaser  right  of  way  over  sach  roads,  55 
provisions  in,  as  to  forming  drains,  55 
povrer  to  make  roads,  &c.,  sometimes  implied,  56 
provisions  in  Settled  Estates  Act  as  to  roads,  &c.,  56 
Precedent  of,  418 

PRECEDENTS,  TABLE  OF,  299 

PRE-EMPTION, 

covenant  giving  right  of,  241 

provisionfor  right  of  in  agreement  for  building  Icaie,  386 

PRELIMINARY  PLANS  {tee  Plans). 

PREMISES, 

meaning  of,  under  Public  Health  Act,  1875,  608 

PRIVIES  (/tee  Watebclosets). 

««  PROBATIONARY  DRAW  INGS  "  (tee  Plans),  71 

PROGRESS  CERTIFICATES  (jtee  Certificates). 

PROJECTIONS, 

under  Metropolitan  Building  Aetf , 
rules  as  to,  505 

rules  of  Metropolitan  Board  of  Works  as  to,  5)6,  n. 
provision  against  construction  of,  507,  n. 
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vndnr  X«tropolU  Kanafl^aoMnt  Aott, 

to  be  lemoved  hj  owneiB  on  notice  from  Yestij,  &c.,  573 
may  be  remoyed  by  Yestxy  on  making  compensation,  57i 

vndnr  Towns  ImproT«muit  Claiues  Aet, 
remoYal  of,  proyisions  as  to,  629,  630 

"  PBOPBRTr," 

definition  of,  nnder  Conyeyanclng  Act,  1881,  43 

PROSPECT, 

coyenant  for  nnintemipted,  201 
preeedewt  ofMUoh  covenant,  402 

"  PROTECTED  TRANSACTION  "  UNDER  BANKRUPTCY  ACT,  152 

PROVIDENT  SOCIETIES, 

bmlding  lease  by  trustees  of,  40 

PROVISO, 

repug^nant  to  a  coyenant  is  yoid,  9 

merely  limiting  peisonal  liability  is  yalid,  9 

for  re-entry  and  forfeiture  ($e^  Re-entbt),  229 

PUBLIC  BUILDINGS, 

definition  of,  uiider  Metropolitan  Building  Acts,  496 
accesses  and  stairs  in,  504 
construction  of,  508 

PUBLIC  HEALTH  ACT,  1876, 
selected  sections  of,  607 
arrangement  of  such  sections,  604 

PUBLIC  HOUSE  (see  Covenants,  Trades), 
coyenant  against  erecting,  205 
not  within  coyenant  against  offensiye  businesses,  208 
coyenant  for  exclusiye  supply  of  beer  to,  253 

provUUm  as  to,  in  covenants  between  purekasert  of  huUding  plots , 
462 

PULLING  DOWN  (see  Building) 

for  building  purposes  not  waste  if  within  power,  52 

negligence  in,  289 

party-wall  in  order  to  rebuild,  no  trespass,  286 

where  coyenant  to  rebuild,  227 

notice  preyious  to,  628,  n. 

whether  Court  will  order  building  erected  in  breach  of  coyenant  to 

be  pulled  down  (see  Covenants),  221 
lad  work,  provisions  for,  310,  312,  333,  343 
provisions  as  to,  in  power  to  grant  building  leases,  481 
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PURCHASERS, 

under  building    ji^rant^    or  agresmeats  for  building  grants  (»re 

BuiLDEB),  391,  452. 
of  hitilding  ploUf  deed  qf  covenant  between,  459 


QUANTITIES, 

''bill  "  of,  usual  method  of  obtaining  tenders,  74 

"taking  out  "the,  74 

surveyor  to  take  out  (jtre  Quantity  Survbyob),  74 

where  employer  liable  for,  75 

where  builder  liable  for,  75 

where  builder  contracts  upon  erroneous  statement  of,  76 

no  guarantee  by  employer  of  accuracy  of  bill  of,  76 

builder  generally  bound  by,  77 

practice  of  architect  taking  out,  77,  489 

rectification  of  schedule  of,  77,  n. 

suggested  agreement  as  to,  77 

claim  for  extras  on  account  of  error  in,  161 

precedent  of  note  to  bill  of  339 

QUANTITY  SURVEYOR  (jtee  Quantities) 
authority  of  architect  to  employ,  74 
where  builder  liable  for  fees  of,  75 
where  employer  liable  for  fees  of,  76 


BACKRENT 

definition  of,  under  Public  Health  Act,  1875,  608 

RAILWAY  COMPANY  («w  Cobfo&ation). 

RATES,  &a 

caused  by  building,  279 
''  parliamentary  and  parochial,*'  279,  n. 
general  covenant  to  pay,  279 

liability  under  such  covenant  to  pay  for  sewers,  paving,  &c.,  279 
depencb  upon  wording  of  covenant,  279 
where  tenant  held  liable  under  such  covenant,  279 
where  landlord  held  liable  under  such  covenant,  281 
paymei^t  considered  as  for  breach  of  duty  imposed  by  statute^  281 
acts  generally  contain  saving  clause  as  to  contracts  between  land- 
lord and  tenant,  281,  282,  533,  600,  621 
sewers,  acts  relating  to,  282,  n. 
f^eneral  covenant  will  include  future,  282 
increased,  liability  for,  where  land  improved  by  building,  282 
where  lessee  covenants  to  pay  future  taxes,  &a,  283 
where  lessor  covenants  to  pay  future  taxes,  &c.,  284. 
such  covenant  must  be  reasonably  construed,  284 
amount  of  rent  is  test  of  landlord's  liability,  284 
although  landlord  may  redeem  land  tax,  284 
definition  of,  under  Metropolis  Management  Act,  581 
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prttviMintifor  jMyuirMt  of,  in  trmlernfar  land  on  building  Ifat^*^  355 
protitUmfor  iMytnrnt  nf  in  a^retmtnt  for  building  grant,  391 
eotenatUn  to  pay,  in  building  Irases,  400,  408,  421,  430  ^ 

RATIFICATION 

of  Informal  contract  by  coriMration,  10 


REBUILD, 

covenant  to  poll  down  and,  (aee  Repaib),  227  | 

precautions  necessary  where  nunil^er  of  new  houses  may  exceed        i 
numlier  of  old  buildings,  227  *  I 

covenantft  to,  Precrd^nf^  of  {are  COYBXIA'STS), 

RECITALS 

in  building  under-leaste^  of  original  Icase^  cjr.,  437 
in,  mortgage*,  467.  475 

REDEMPTION, 

proviso  for  J  in  mortgage  of  building  lease  ^  Preeedeni*  of  469,  477 

RE-ENTRY,  PROVISO  FOR, 

and  forfeiture  in  building  lease,  229, 

effect  of  omission  of  wortls  **  to  re-enter  "  from,'  230 

was  usually  enforceable  for  any  breach  whatcTcr,  230 

but  generally  qualified  by  provisions  for  notice,  &a,  230 

restrictions  im|)0!«ed  by  Conveyancing  Act,  1881,  230 

does  not  apply  to  breach  of  negative  condition,  232 

on  breach  of  covenant  against  trade-bilildings,  desirable,  203 

general,  on  non-])aynieut  of  rent,  extends  over  all  premises,  187 

into  each  distinct  part  of  premises,  187 

statutory  provisions  for  apportionment  of  conditions,  189 

on  non-payment  of  rent-charge,  must  formerly  have  been  expressly 

granted,  192 
remedies  provided  by  Conveyancing  Act,  1881, 192 
Precedent  of  in  agrectnentsfor  bmlding  lea$e9,  367,  378,  384,  3SS 
in  braiding  leiue*,  404,  414,  426,  435 
/;*  agreement  for  building  grant,  392 
in  Intilding  grant,  456 

to  be  reserved  in  under-lease  or  assignment ,  416 
into  that  pari  only  nrliere  default  made,  435 
clause  as  to,  in  power  to  grant  building  leases,  485 
and  continuance  in  possession  till  covenants  performed,  457 

REFUSAL 

of  one  party  to  perform  contract  (see  Pebformawob),  100 

RELEASE 

of  restrictive  covenants  must  not  be  to  prejudice  of  other  lessees, 
224 

REMUNERATION  (see  Payment). 
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BBNT  (see  Rknt-chaboe). 

leserred  in  builditijj^  leonc,  187 

leflerred  by  lca«e  rann  with  rcvcreion,  236 

generally  a  pepix»r-coni  for  first  year  or  two,  187 

ground-,  meaning  of,  187 

fee-farm-,  nature  of,  192 

ApportioiiBiMit  nij 

whether  resieryation  is  entire  or  Reveral,  187 

where  lease  of  several  hoascs  for  one  annual  sum,  188 

„  ,,  „        distinct  sums,  188 

where  several  houses  arc  to  be  built,  188 
agreement  to  grant  separate  leases  and  apportion  rent  as  houses 

are  finished,  189 
what  ag^rregate  of  such  rents  Rhould  amount  to,  190 
adrisabillty  of  such  agreement,  190 
amount  to  be  apportioned  to  each  house  should  be  prescribed, 

190 
mode  of,  where  no  provision  for  grant  of  separate  leases,  190 
as  by  cross  powers  of  distress  and  entry,  191 
or  by  assignment  of  lease  to  largest  purchaser,  who  grants  sub- 
leases, 191 
dangerous  position  of  assignee  of  original  lease  in  such  case, 

191 
sub-lessees  should  execute  counterparts  of  their  leases,  and  cuter 

into  covenants  with  assignee,  191 
by  assignment  of  original  leas^  to  trustees,  191 
by  surrender  of  lease,  where  le&sor*s  consent  obtainable,  191 
in  bnilding  lease  under  a  power,  52 
sums  in  nature  of,  reserved  under  building  a^^ement,  20 
due  to  mortgagee  after  notice  of  mortgage,  31 
"best,"  under  Settled  Estates  Act,  1877,  35 
pepper-corn,  in  lease  under  Settled  Estates  Act,  1877,  35 

„  „         by  mortgagor,  &c.,  under  Conveyancing  Act, 

1881,  33 
penal,  214,  215 

penal,  distinction  between,  and  liquidated  damages,  215 
valuation  of,  296 

Sroviso  for  re-entry  on  non-payment  of,  (see  Re-extry). 
eduction  of  expenses  under  Metropolitan  Building  Acts  from,  528 
„  ,1  Metropolis  Management  Acts  from,  600, 

601 
mervation  of,  in  hnilding  leajftK^  399,  407,  419,  429,  439 
„  if  a^lditwnal  htntiteM  are  huilt,  450 

„  additUynaljftrr  bvifdiit^  on  other  jHtrttt  of  land ,  419 

„  „         ifjfrrminci  tised  for  tradv,  407 

„  proportl4mate  part  of  in  case  of  re-entnj^  399 

„  in  agreements  for  hHildinQ  leases,  361,  366,371,378, 

383,386 
„  in  tenders  for  land  on  building  leases  ^  356 

appartufnment  of  in  agreements  for  huifding  leases,  376,  383,  386 

„  in  building  leases,  414,  416 

eovenants  to  pay,  400,  408,  420,  430,  448,  471 
proviso  for  paym-ent  of,  to  m^nrtgagor  till  notice,  429 
power  of  distress  to  mortgagor  for  non-payMent  of,  430 
provisions  as  to,  in  power  to  grant  building  leases,  482,  484 
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nature  of,  192 

grant  of  land  for  building  in  consideration  of,  191 
what  18  a  *'  clear/*  in  grant  for  building,  194 
apportionment  of,  193 

where  land  sold  and  owner  does  not  consent,  194 

where  owner  will  consent.  194 

where  no  valid  appointment,  presumption  not  compellable,  194 
power  of  distress  and  remedies  for  reooyery  of,  192 
right  of  re-entry  must  formerly  hare  been  expressly  granted,  192 
provisions  of  Conveyancing  Act,  1881,  as  to  recovery  of,  192,  393,  n. 
where  reserved  on  grant  in  fee,  192,  n. 
sales  to  public  companies  in  consideration  of,  194 
remedies  for  recovery  of  such,  under  Lands  Clauses  Act,  1845,  195 
vendor  can  stipulate  for  such,  being  secured  as  desired,  195 
priority  of  persons  entitled  to,  from  company,  195,  n. 
(igreemtHt  for  huUdivig  grattt  in  amtideration  of,  (jtee  Agsebmkkt 

FOB  Building  G&akt),  391 
procisioJU  in  such  agreement  at  to, 

amount  and  payment  of,  392 

ptnrer  ofdhtrcgs  and  entry  for  non-payment  of,  392 

apportionment  of  394 
grant  of  land  for  building  in  eonstderation  of  452,  458 
reservation  of,  452,  458 
pofver  ofdittre$9  and  entry  for  non-paymtnt  of  453 

KBPAIH, 

eoTenantf  to,  in  building  leases, 

whether  buildings  erected  during  term  are  within  general,  226 

where  covenant  is  to  repair  *•  the  buildings  demiseti,"  226 

t(i  repair  buildings  not  erected,  what  included  in,  226 

where  covenant  to  pull  down  and  rebuild,  227 

where  more  houses  to  be  built  than  to  be  pulled  down,  227 

where  more  houses  built  than  covenanted  to  be,  227 

where  houses  not  rebuilt  under  covenant,  227,  228 

where  covenant  was  to  pull  down  houses  *'  as  occasion  might 

require,"  228 
where  covenant  was  to  rebuild  houses  within  three  years,  228 
whether  such,  run  with  the  land,  241 
of  roads  and  drains  (tee  Roads,  Drains),  2(;9 
obligation  to,  with  respect  to  rights  of  adjoining  owner,  288 
of  dangerous  struoture  {see  Dangebods  Stbuctubes). 
liability  to  repair  party-wall  under  general  covenant  to,  527  n. 
provisions  as  to,  in  building  contracts,  321,  337 
provisions  as  to,  in  agreements  for  building  leases^  375,  382 
covenants  to,  400,  402, 410,  422,  424,  445,  455 

BEPAIRING  LEASE, 

not  authorized  by  power  to  grant  building  leases,  53 

RESCISSION  OF  CONTRACT  {sec  Building  Contract  ;  Powkb  to 
Dbtebmine.) 

RESERVATION, 

nature  and  requisites  of,  253 

of  right  of  way  {are  Wat,  Right  of.) 
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should  be  expressly  mentionel  in  building  lease,  263 

of  rent  {see  Rent). 

of  minerals,  Jcc,  291 

ofri^htoffrny,  399,  400,  439 

of  toe  of  adjoining  land  for  buildinj,  ^t.,  399,  403 

ofpauage  ofnater^  <J-<?.,  399, 406,  439 

qf  minerals,  406 

BIGHT  OP  WAY  {see  Way,  RiaHT  op). 

KOADS  {see  Way,  Right  of  ;  Highway  ;  Strketb). 
when  made  by  leMor, 

moiety  of  road  demiRed  to  lessee,  258 

rght  of  way  oyer  such  moiety  reserved  to  lessor,  258 
„  „         other  moiety  given  to  lessee,  258 

covenant  by  lessor  to  make  roads,  oonstruction  of,  259 

how  such  covenant  will  be  satiBfied,  269 

all  roads  provided  for  by  building  scheme  most  be  made,  239 
whtn  made  by  lessee, 

covenant  by  lesstee  t  >  make  roads,  259 

or  to  pay  lessor  proportion  of  expanse,  260 
grant  of  right  to  new,  under  power,  54 
provisions  as  to  laying  out,  under  powers,  55 
power  to  make,  sometimes  implied,  56 
presumption  as  to  soil  of,  where  no  grant,  260 
extent  of  right  to  use,  for  building  purposes,  266 
covenant  for  use  of,  "  as  if  same  were  public,"  266 
right  to  break  up,  to  lay  down  pipes  under  such  covenant,  2G6 
repubr  0^ 

covenant  for,  269 

or  to  pay  ))ix)ix)rtion  of  ejLpense  of,  269 

such  proportion  to  be  ascertained  by  lessor's  architect,  269 

and  recoverable  as  rent  in  arrear,  269 

obligation  to  cease  when  road  adopted  by  public,  269 

covenant  by  lessor  to  take  similar  covenants  from  other  Icssec!i, 
269 
deed  with  trustees  for  maintenance  of,  on  sale  of  building  plots,  270 
agreement  between  owners  of  several  houses  for  matnteiiancc  of,  270 
dedication  of,  as  highways  {Mre  Highway),  270 
three  kinds  of,  distinguished,  270,  n. 
turnpike,  conveyance  of  land  for,  273 
formatioa  of,  under  Settled  Estates  Act,  1877, 

how  expense  of  such  roads  is  raised,  277,  278 

power  to  make  such  roads  extends  lo  their  re^inir,  278 
luder  XetropolitaiL  Building  Acts, 

buildings  to  be  prescribed  distance  from  centre  of,  542 

(i.)  where  such  roads  arc  highways,  542 

(ii.)  „  „         not  highways,  543 

power  of  Metropolitan  Boanl  to  allow  less  distance,  274,  542, 
544 

laid  out  for  foot  traffic  and  used  for  carriage  traffic,  544,  545 
under  Xetropolis  Xanagement  Acts, 

laid  out  for  building ;  width  of,  274,  GOl 

Metropolitan  Board  may  |Xirmit  less  width,  274,  602 
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power  of  Metropolitan  Board  to  make  b^-lawB  aa  to  neir,  275, 
576 
vndar  Pablie  Haaltli  Aat,  1875, 

agreements  by  urban  authority  as  to  making,  276,  622 

must  be  to  satisfaction  of  urbim  aathority  before  dedicatiosi,  276, 

625 
turnpike,  maintenance  and  repair  of,  622 
provi*ioHM  at  to,  in  trndm/or  land  on  huilding  leases,  355 
prorinionM  a*  to  making^  in  atfreemenUfor  Im tiding  leaset,  374, 882, 387 
eorenanUfor  rcjutir  of,  in  building  leait'$,  402,  410 
jfrociso/ar  obligation  nnder  suek  eor-enant  to  eeate  on  adoption  ofj 

by  public,  403,  410 
cortnantM  a*  to  malting^  409,  411 ,  433,  441 
provhion  Oi  to,  in  covenants  bctiteen purehatert,  463 

ROADWAY, 

definition  of,  under  Metropolitan  Boilding  Act,  1878,  542 
"  centre  of,"  definition  of,  under  same  Act,  542 

ROOFS, 

rules  for  construction  cf,  under  Metropolitan  Building  Act,  502 

ROOMS, 

habitable,  under  Metropolitan  Building  Act8,  604  «-    ^ 

RUNNING  WITH  LAND,  COVENANTS  (»ee  AfiglGNKES). 

RURAL  AUTHORITY  (itee  Local  Authobitt). 
description  of,  610,  611 


SALK, 

ponrcr  of,  in  Mortgage,  473,  477 
by  vrhom  to  be  exercised,  475 

SCAFFOLDING  {*ee  Matebials), 

protittiom  in  building  evntraett  as  to,  323,  337 

SCHEDULE 

to  building  agreements,  as  to  form  of  lease  in,  17 
„        „  „  description  of  property  in,  25 

of  prices,  74 
to  deed  of  covenant  bet teeen  purchasers  of  building  plots,  461,  464 

SCHOOL  (see  Tbades,  Covenaih*). 

carrying  on,  a  breach  of  coyenant  against  bunneas,  &c.,  204,  208 

SCOTCH  COURTS, 

8|x)cific  performance  in,  of  building  contracts,  170 


[Tlte  italics  refer  to  the  Precedents,"] 


INDEX.  703 

SECURITY  {tee  Guarantee,  Subety). 
for  performance  of  building  contract,  98 

for  performance  of  restrictive  covenants  relating  to  building,  203 
on  appeal  from  award  under  Building  Acts,  523 
by  building  owner  of  party  structure,  624 
j?rovisiofi/or,/itr  performaKce  of  build  In  ff  contract,  307,  366 
bend  for,  for  ^performance  of  building  jcontract,  348 

SEPARATE  USE  {tee  Mabbied  Women). 

SET-OFF 

by  employer  for  work  improperly  done,  103 

extended  by  Judicature  Acts,  104 

by  employer  for  work  done  or  materials  supplied,  106^ 

of  sums  payable  for  delay  in  ]3erformancG  of  contract,  136 

where  such  sums  agreed  to  be  deducted  from  price,  136 

SETTLED  ESTATES, 

building  leases  of,  under  Settled  Estates  Act,  1877,  34 

conditions  of  such  leases,  34 

terms  which  can  be  granted  by  such  leases,  36 

rent  to  be  reserved  under  such  leases,  35 

fee  farm  rent  may  be  allowed  by  (Jourt  if  land  sold,  37 

felling  of  trees  not  to  be  authorized,  85 

lease  to  be  by  deed  with  power  of  re-entiy,  35 

counterpart  to  be  executed  by  lessee,  35 

special  covenants  in  such  leases,  35 

preliminary  contracts  to  grant  such  leases  are  within  Act,  3G 

settlement  by  Court  of  such  leases,  30 

whole  or  any  part  of,  may  be  leased  under  Act,  36 

applications  under  Act  to  be  made  by  petition,  36 

who  may  petition,  36  n. 

if  settlement  contain  powers  of  leasing,  no  application  necessary,  36 

how  Court  exci-cises  its  power  to  authorize  lenses,  36  n. 

building  lease  by  infant  interested  in,  42 

lands  of  infant  to  be  deemed,  under  Conveyancing  Act,  1881,  43 

lunatic  interested  in,  45 

of  married  women,  building  lease  of,  46 

tenant  in  tail  of,  47 

tenant  for  life  of,  48 

dedication  of  parts  of,  for  new  streets  and  other  works,  56 

formation  of  new  i*oads,  drains,  Jcc.,  in  ca«e  of,  277 

how  expense  of  such  roads,  &c.,  raised,  277,  278 

power  to  make  such  roads,  &c.,  extends  to  their  rc]tair,  278 

SEWERS  {ttee  Dbaiks). 

under  Xetropolis  Xanagtment  Aets, 
meaning  of  word,  662  n.,  681 

duties  of  vestries  and  District  Boards  with  respect  to,  561 
new,  approval  of  Metropolitan  Board  requisite  for,  562 
how  expense  of  alteration  of,  borne,  562 
branching  of  private  drains  into,  565,  590 
contribution  towards  construction  of,  565,  689 
certain,  to  vest  in  Metropolitan  Board  of  Works,  575 
intercepting,  power  of  Metropolitan  Board  to  make,  576 
no  buildings  to  be  erected  over,  without  consent  oi  Board,  kc,  677 
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may  be  made  by  owners  or  oocopien  of  land  at  their  oxim 
expense,  587 

sanction  of  vestiy,  kc.,  required  before  branching  into  main,  587 

notice  to  be  given  in  snch  case,  587 

abandonment  or  alteration  of,  preyioosly  approved,  587 

in  new  streets,  expense  of,  588 

expense  of,  where  preTioosly  only  open,  688 

land  chargeable  in  less  proportion  than  hoose  property,^  589 

where  estimated  expense  of,  exceeds  actual  cost,  589 
ft  >f  n  less  than    „        „     589 

part  of  expense  of,  may  be  paid  out  of  sewers  rates,  589 

appeal  against  order  as  to  expenses  of,  589 

openings  into,  regulations  as  to,  590 

where  no  proper,  within  200  feet  of  building,  592 

encroachments  on,  or  interference  with,  penalties  for,  593 

by-laws  as  to  construction  of,  for  guidance  of  vestries,  &c.,  597 
under  Public  Health  Aet,  1875, 

meaning  of  word,  608 

rested  in  local  authority,  612 
.   local  authority  may  purchase,  612 

maintenance  and  mi^dng  of,  612 

may  be  carried  under  roads,  &c.,  612 

not  to  be  used  to  convey  unpurified  sewage  into  streams,  613 

alteration  and  discontinuance  of,  613 

discontinuance  must  not  cause  nuisance,  613 

cleansing  and  ventilation  of,  613 

map  of  system  of,  613 

powers  of  owners  and  occupiers  to  drain  into,  613 

use  of,  by  owners  and  occupiers  without  district,  614 

expense  of  constructing,  614 

new  ;  when  houses  to  be  drained  into,  615 

building  over,  not  permitted,  615 

without  district,  notice  requisite  before  commencing,  615 

precautions  necessary  during  construction  of,  632 
provision  as  to^  tenders  for  land  an  building  leases,  355 
provisions  as  to,  in  agreenients  for  hvilding  leases,  374,  382 
covenant  as  to  repair  of,  in  building  lease,  402  (see  Dbains). 
proviso  for  obligation  under  eorenant  to  repair,  to  eease  on  advjtiion 

by  public  of,  403 
covenant  to  make,  409  (see  Dkains). 
proviso  for  lessor  to  make  main,  423 
provision  as  to,  in  covenants  betnreen  purchasers,  463 

SHOP  (see  Tbades), 

house  converted  into,  without  structural  alteration ,  210 

SITES, 

definition  of,  under  Metropolitan  Building  Act,  1878,  547 
power  of  Metropolitan  Board  to  make  by-laws  as  to,  547 
by-laws  as  to,  552 

SPBCIFICATION, 
nature  of,  78 
neccseary  details  omitted  from,  not  chargeable  as  extois,  78,  ICO 
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SPECIFICATION— cfl«^i«m/. 

as  where  flooring  omitted  from,  but  included  in  contract,  78, 161 

no  implied  warranty  of  correctness  of,  79 

builder  contracting  on  basis  of,  is  bound  bj,  79 

remedy  of  builder  where,  incorrect,  79 

builder  cannot  recover  for  deyiations  from,  79 

unless  there  be  positive  request  or  acquiescence,  80 

providin|2:  for  allowance  for  old  materials,  80 

impossibility  of  performing  contract  owing  to  impracticability  of,  138 

charge  for,  in  scnedule  of  architect's  charges,  488 

ownership  of,         ,,  „  „        489 

provhwM  in  building  coHtraet*  a»  tn, 

admistion  by  bnUder  ofgnfficieHctj  of,  302 

and  drawiwji  to  explain  each  other,  321,  332 

jfrovtshn  in  ea*e  of  diwrcpancy,  332 

copies  of  to  be  furnished  to  builder,  324,  341 

note  to,  338 

SPECIFIC  PERFORMANCE, 

early  decisions  as  to,  169 

of  building  contracts  not,  as  a  rule,  decreed,  169, 196 

proper  course  is  an  inquiry  into  damages,  169 

reasons  why,  generally  refused,  170 

practice  of  Scotch  courts,  170 

exceptions  to  general  rule,  170 

no,  of  covenant  to  spend  given  sum  in  building,  171 

unless  work  sufficiently  defined,  171 

reasons  why,  of  building  contract  might  be  decreed,  172 

where  work  defined,  and  plaintiff  has  interest  in  its  execution,  for 
which  damages  insufficient  compensation,  173 

where  work  to  be  executed  on  defendant's  land,  173 

of  agreement  to  make  and  maintain  archway,  173 

of  agreements  to  make  roads,  stations,  sidings,  wharves,  173 

forms  of  decrees  in  such  eases,  173  n.,  174  n. 

distinction  where  building  is  by  way  of  easement,  174 

where  there  has  been  part-performance,  175 

part  performance  no  ground  unless  contract  definite,  175 

against  companies  who  have  received  whole  l)enefit  of  contract,  173 

public  inconvenience ;  incorporation  for  other  purposes ; — ^no  defences 
in  such  case,  175 

no,  whei-c  damages  a  complete  remedy,  175 

how  damages  assessed  in  such  case,  176 

of  contract  to  which  agreement  to  build  merely  incidental,  176 

of  agreement  for  lease,  and  damages  for  breach  of  building  agree- 
ment, 176 

such  lease  to  contain  covenant  to  build,  though  not  in  terms  stated, 
179 

waiver  of  building  agreement  can  be  made  at  bar,  179 

damages  in  addition  to,  or  substitution  for,  177 

Lord  Cairns'  Act,  177  n. 

jurisdiction  of  Court  with  respect  to  act,  178 

no,  where  anything  remains  to  be  decide!  or  approved,  179 

as  where  arbitrators  disagree,  179 

or  where  plan  remains  to  be  approved  of,  179 

nor  after  damages  recovered,  180 
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SPKCIFIC  PERFORMANCE—rv»wf«iiw/'<f. 

nor  where  it  would  impose  risk  of  forfeiture,  180 

nor  where  it  would  involve  breach  of  another  agreement,  180 

otherwise  where  defendant  places  himself  in  such  a  position,  180 

no,  where  terms  of  contract  uncertain  or  incomplete,  180 

as  contract  that  house  shall  be  "  handsomely  decorated  in  present 

style,"  180 
of  contract  to  put  house  "  in  substantial  and  decorative  repair,"  181 
„        „        that  house  shall  be  ''complete,  finished,  and  fit  for  habita- 
tion," 181 
of  part  only  of  contract  not  generally  decreed,  181 
unless  rest  of  contract  already  performed,  or  separable,  181 
as  where  right  to  separate  leases  under  agreement  for  several,  182 
of  contract  for  lease  independent  of  option  to  purchase,  182 
of  contract  for  sale  of  land,  182 
of  building  contract  by  corporation,  9, 175 
of  verbal  agreement  for  lease  after  expenditure,  12 
notwithstanding  provision  for  penalty  or  liquidated  damages,  131 
no,  in  addition  to  penalty  or  liquidated  damages,  132 
no,  on  default  of  plaintiff  in  collateral  agreement,  182 
against  assignee  with  notice  of  restrictive  covenants,  183 
cannot  be  claimed  by  purchaser  with  notice  of  such  covenant  without 

like  covenant  on  his  part,  183 
so  also  in  action  by  vendor,  183 
but  otherwise  in  cases  of  doubt,  183 

mandatory  in j auction  instead  of,  (see  Mandatoby  iSJXSiscno^),  183 
in  case  of  payments  under  building  contract,  186 
of  eovenanti  (see  Covenants) 

to  build,  not  generally  decreed,  169,  196 

where  in  a  negative  form,  196 

relief  granted  in  such    case  whether   covenant   express   or 
implied,  197 

complete  performance  by  other  party  necessary,  196 

where  construction,  and  breach,  of  covenant  clear,  196 

not  to  build,  injunction  granted  to  enforce,  197 

f&nH  of  decree  in  ttuch  oate,  197,  n. 

to  renew  l^ise  not  warranted  by  power,  refused,  54 

to  spend  given  sum  in  building,  refused,  171 

as  to  elevation  of  house,  174 

**  SPIRITUOUS  LIQUORS," 
extent  of  term,  206,  n. 

STAIRS, 

rules  as  to,  under  Metropolitan  Building  Act,  504 

STAMPS 

on  agreements  for,  and  on,  building  leases,  17,  n. 

in  respect  of  penal  rent,  in  building  lease,  214,  n. 

if  premium  be  paid,  438,  n. 

on  specification  if  not  annexed  to  the  building  agreement,  380,  n. 

want  of,  inadmissibility  of  documents  to  prove  extras  by  reason  of, 

166 
such  documents  admissible  on  payment  of  statutoiy  penalty,  167 
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STANDING  BY  (#<u  Acquiescence), 
on  pftrt  of  corporation,  8 

„     „    „  landlord,  and  allowing  building,  13, 15 
and  allowing  breach  of  covenant  against  tiades,  208  (sre  Trades). 

STATUE, 

injunction  to  restrain  erection  of,  on  open  spacei  29 

STATUTE, 

performance  of  contract  rendered  impossible  bj,  liO,  490,  n. 
effect  of,  on  covenants  to  boild  or  not  to  build,  202 

STATUTES,  TABLE  OF,  xxxix. 

STEAM  VESSELS, 

buUdings  for  manufacture  of,  555 

.STREETS  {nee  HIGHWAY,  ROADS). 
nnder  Metropolis  Managomont  Aets, 
meaning  of  wonl,  581 ,  G04 
paving  of  (/tee  Paving). 
vaults  and  cellars,  under,  569 
repair  of,  not  being  highwajH,  571,  597 
no  thoroughfare  to  be  made  without  consent  of  owner,  572 
notice  necessary  before  breaking  up,  572 
not  to  be  broken  up  without  superintendence  of  vcstrj,  &c.,  572 
when  broken  up  to  be  reinstated  without  delay,  572 
and  lights  to  be  placed  at  night  to  prevent  accidents,  573 
may  be  reinstated  by  vestiy,  &c.,  573 

£  rejections  into  (see  Projections),  573 
oards  in  (mcc  Hoaed),  674 
new,  proviBious  agaiuKt  accidents  in  laying  out,  575 
provisions  for  naming  and  numbering,  598 
rules  of  Metropolitan  Board  as  to  naming  and  numbering,  599,  n. 
new,  width  of,  274,  601 

Metropolitan  Board  may  permit  less  width,  274,  602 
new ;  rules  of  Metropolitan  Board  as  to  formation  of,  274, 602,  n. 
"  new,"  meaning  of,  604 
nador  Public  Health  Aet,  1875, 
meaning  of  word,  608 
to  vest  in  urban  authority,  623 
repair  of,  623 

private  ;  paving,  &c.,  of,  comi)ellable,  623 
expenses  thereby  incurred,  how  recoverable,  624 
apportionment  of  such  exi)enses,  624,  n. 
exemption  of  incumbent  of  church,  &c.,  from  same,  (25 
when  sewered,  &c.,  may  be  declared  highways,  276,  625 
removal  of  gas  or  water  pipes  in,  625 
purchase  of  premises  for  improving  or  constructing,  626 
power  to  make  by-laws  as  to,  626 
provisions  for  naming  and  numbering,  628,  629 
purchase  of  lands,  &c.,  for  improvement  of,  629 
line  of  (see  Line  of  Building). 
projections  in  (/tee  Pbojections), 
doors  in,  to  open  inwaitls,  630 
cellar  doors  in,  630 

precautions  to  be  taken  during  repairs,  &c.,  in,  632,  633 
lighting  of  new,  by  urban  authority,  277 
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proviiiou/or  landlord  to  hare  Jtaminff  of,  375  (*ee  Roads). 
proviso  in  building  lease  for  lessor  to  maie  main,  423 
provision  as  to  making,  in  power  to  grant  building  leases,  i82 

STRIKES, 

provision  as  to  time  of  completing  work  in  case  of,  11 7 
Precedentsof  such  provisions,  304,  326,  338 

SUB-CONTRACT, 

when  permisBible,  5 

conditions  in  eontraet  not  to  make,  305,  311,  322,  335,  342 

Precedent  of,  339 

SUB-LEASE, 

coyenants  in,  (see  Covbkakts),  229 
agreement  for  building  under  lease,  390 
building  under  lease,  436 

SUB-LESSEE, 

outlay  by,  as  much  part-performance  as  if  by  tenant,  13,  n. 

-"  SUBSTANTIAL  "  («rr  PHRASES), 
merely  a  relative  term,  4 

SUMMONS, 

under  Metropolitan  Building  Acts,  service  of,  528 
„      Metropolis  Management  Acts,  service  of,  578 

SUPPORT,  RIGHT   TO,  (*^/?  Pabty-Wall). 
of  wall  dividing  adjoining  houses,  287 
difficulty  of  acquiring  such  right,  287 
must  be  acquired  with  knowledge  of  senient  owner,  287 
must  have  its  origin  in  grant,  288 

obligation  to  repair,  with  respect  to  adjoining  owner's,  288 
where  grant  of,  presumed,  288 
where  ndjoinfbg  houses  built  by  same  owner,  288 
where  houses  have  independent  walls  and  foundations,  288 
where  adjoining  houses  built  by  sejmrafe  owners,  288 
where  acquiescence  for  twenty  years  without  concealment,  289 
enjoyment  must  be  under  claim  of  right,  289 
is  an  easement  within  Prescription  Act,  289,  n. 
where  damage  caused  by  negb'gence  in  pulling  down  adjoining 

buildings,  289 
civil  law  as  to,  290 
in  case  of  buildings  in  flats,  290 
may  be  prevented  from  arising  by  reservation,  291 
of  land,  for  buildings,  291 

where  minerals,  and  right  to  work  same,  reserved,  291 
provision  for  compensation  for  damage  by  working  minerals,  291 
surface-owner  has  no  right  to  additional  support  for  buildings  in 

such  case,  292 
unless  grant  made  expressly  for  building  purposes,  292 
right  of  action  where  injury  not  caused  by  extra  weight  of  buildings, 

292 
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SUBBTY  {see  OuARjUfTEB), 

for  performance  of  building  contract,  how  dischaiged,  98 
di8chaiig;e  of,  by  neglect  to  insure,  99 
diflchaige  of,  bj  payment  of  instabnents  before  doe,  99 
dischai^  of,  by  advances  made  beyond  limit  of  guarantee,  99 
for  payment  according  to  bailding  contract,  98,  n« 
Pr^sedent  of  hmdfrom  builder  andf  348 

SURVEYOR  (««^  Abchitkct), 

to  take  out  quantities  (iee  QUAKTITT  SUBVXTOB). 
district,  (see  Distbict  Subyetor). 

of  highways,  power  and  duties  of,  transferred  to  yestxies,  Ace,  667 
what  word  includes,  under  Metropolis  Management  Acts,  604 
„        „         „  „       Public  Health  Act,  1875, 608 


TABLE 

of  statutes, 
„  precedents,  299 
„  ralue  of  leases,  d:c.,  for  a  number  of  yean  certain,  297 

TAVERN  {tee  Public  Housb,  Tbades,  Covenaittb). 

TAXES  (see  Rates,  LAin>-TAX). 

TECHNICAL    WORDS  (see  Phbabeb), 
in  building  trade  (see  Glossabt,  p.  687}, 
admissibility  of  eTidence  to  explain,  3 

TENANT  (see  OCCUFIBB). 

in  fee-simple  (see  Fek-Simplb). 

in  tail  (see  Tenant-ik-Tail). 

for  life  (see  Life,  Tenant  fob,). 

from  year  to  year  (m^Teab.  TO  YSAB), 

by  the  curtesy,  leases  by,  48,  n. 

in  dower,  leases  by,  48,  n. 

at  will,  building  on  land  in  error,  15 

building  on  his  landlord's  land,  effect  of,  13, 15 

under  agreement  for  building  lease  (see  Buildeb). 

TKXANT-IN-TAIL, 

building  leases  by,  under  3  &  4  Wm.*4,  c.  74,  40 

enrolment  of  such  leases,  47 

building  leases  by  infant   or  lunatic,  under  Settled  Estates  Act, 

1877,  47 
after  possibility  of  issue  extinct,  leases  by,  48,  n. 

TENDER, 

bill  of  quantities  usual  method  of  obtaining,  74 

when,  and  acceptance  form  contract,  80 

where  acceptance  of,  conditional  upon  signing  contract,  81 

whether  advertisement  for,  amounts  to  express  offer,  82 

of  amends  before  action  under  Metropolis  Management  Acts.  57U, 

603 
,,        „  „  „  „       Public  Health  Act,  1875, 635 

jbrm/or  making,  for  plots  to  be  let  an  building  leases^  354 
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TBBHS  (JM  PU&ABKS). 

THEATRES, 

power  of  Metropolitan  Board  of  Works  OTer,  545 
regulationg  for  proteotaon  from  fire  of  new,  546 
provisional  licences  for,  547 
power  of  architect  of  Board  of  Works  to  inspect,  550 

TIME  ($ee  PENALTIBS,  Aoqviescbkce). 

conditions  as  to,  of  completion  of  biuilding  contract,  19, 117 
where  landlord  wrongfully  takes  advantage  of  snch  condition,  20 
reasonable,  condition  to  complete  within,  117  n. 

„  a  question  for  jniy,  71 

equitable  construction  of  conditions  as  to,  117 
not  **  of  the  essence  of  the  contract^"  118 
made  essential  by  express  agreement,  118 
or  by  notice,  118 
or  by  subject  of  contract,  118 
extension  of,  by  agreement,  119 

„         by  delay  in  negotiations,  119 
„    by  parol  agreement,  of,  limited  by  deed,  214 
meaning  of  particular  terms  as  to,  (ikv  Phrases),  119 
effect  of  order  for  extra  work  upon  conditions  as  to,  120 
where  extra   work  makes  performance  of  original  contTBct  im- 
possible. 120 
where  second  agreement  operates  as  waiver  of  first,  122 
where  express  agreement  to  do  work  and  alterations  in  specified, 

123. 
within  what,  right  to  avoid  contract  must  be  exercised,  121 
excrci§e  of  right  must  be  signified  in  unqualified  manner,  125 
waiver  by  employer  of  such  right,  125 
where  default  in  completion  at  successive  periods,  126 
where  only  slight  delay  in  completion,  126 
compensation  m  such  case  a  matter  for  damages,  127 
whether  sum  stipulated  for  on  non-completion  is  [x:nalty  or  liquidated 

damages  (we  Pbnalties),  127 
in  which  right  to  seize  materials  must  be  exercised,  15C 
delay  in  application  for  relief  on  breach  of  covenant  (jtr^'  Cove- 
nants), 216 
during  which  assignee  liable  under  covenants,  257 
Precedents  ofprorUhyn*  an  to,  in  build inff  enntraet*, 

work  to  te  completed  in  a  gicen^  302,  311,  314,  320,  326,  337, 

344 
penalty  for  delay  infinithing^  304,  314 
proviso  in  ease  of  delay  in  sttpply  of  lAatvriaJs  hy  employer 

304 
extension  of,  in  ease  of  strikes,  A-e.,  304,  326,  338,  344 

„         for  additional  nrork,  321 
in  subcontract,  339 
order  for  extras  not  to  extend,  340 
prttrisions  as  to,  in  tenders  for  land  on  building  lease,  355 
provisions  as  to,  in  agreements  for  building  leases, 

buildings  to  be  erected  in  a  centain,  358,  373,  381,  387 
provision  as  to,  in  agreement  for  building  grant,  392 
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TITLE, 

of  landloi-d,  23,  253—256 

provisions  of  Vendor  and  Purchaser  Act,  1874,  as  to,  24,  255 
„  Conveyancing  Act,  1881,  as  to,  24,  255,  453,  n. 

should  be  inquired  into  before  building,  253 — ^256 
covenants  for,  453,  477 

pravUiofu  as  to,  in  agreements  far  building  leases,  360,  385,  387 
„  „  „  grant,  ^9Z 

„  jtotrer  to  grant  building  leases,  486 

TOWNS  IMPROVEMENT  CLAUSES  ACT, 

sections  of,  incorporated  with  Public  Health  Act,  1875,  628 
arrangement  of  such  sections,  606 

TBACING, 

of  plan  nsuallj  furnished  with  abstract,  30 

TRADES  (see  Covenants), 

covenants  against  ei-ecting  houses  for  caiTying  on,  202 

object  of  such  covenants,  202 

how  performance  of  such  covenants  secured,  203 

advisability  of  proviso  for  re-entiy  on  bixjach,  203 

apeeiiled, 

covenants  against  building  for,  205 

public-house  ;  hotel ;  beer-house ;  inn  ;  205,  206 

distinction  between  '*  lx5cr-house  "  and  "  beer-shop,"  206 

sale  of  "spirituous  liquors,"  206 

•'vintner,*' 207 

"  retail  brewer,"  butcher,  lunatic  asylum,  207,  n, 

trades  ejusdem  generis  with,  included,  207 

on  agreement  for  tenant  not  to  use  premises  for  other  than, 
lessor  not  entitled  to  compel  him  to  carry  on  such  business,  209 
offeniiye, 

general  covenant  against,  207 

distinction  between  trade  and  business,  207 

public-house  not  within  such  covenant,  208 

but  schools  and  lunatic  asylums  are,  208 

where  covenant  against  "  noisome  or  offensive  "  trades,  208 

building  for  deposit  of  lucifer  matches  no  breach,  208 

liability  of  landlord  for,  on  his  land,  209 
which  may  be  a  nvisanee 

general  covenant  against,  207 

schools  and  lunatic  asylums  not  within  such,  208 

to  constitute  breach  there  need  not  be  nuisance  in  law,  208 

liability  of  landlord  for,  on  his  land,  209 
covenant  against  building  for,  without  lessor's  licence,  208 
acquiescence  in  carrying  on  one  trade  does  not  authorize  another. 

208  (see  Acquiescence,  Standing  bt). 
but  if  lessor  "  stand  by,"  licence  may  be  presumed,  208 
mere  lapse  of  time  not  a  waiver,  209 
covenants  against,  whether  "  continuing,"  209,  n. 

„  „        how  far  user  without  structural    alteration  a 

breach,  210 

„  „        under  penalty  of  monthly  sum,  breach  restrained, 

215 

„  „        whether  "  running  with  land,"  242 
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eovenaxiU  in  restimint  of,  not "  usual,"  209 

„  „  „        measnxeineiit  of  distance,  205,  n. 

ccyyenant  not  to  let  houses  in  same  street  for  particular,  210 
landlord  iu  snch  case  cannot  be  compelled  bj  lessee  to  enforce  re- 

striclire  covenant  bj  another  lessee,  210 
reierratiim  in  lease  ofaddUiimal  rent  ifpremUe*  ntedf&ff  407 
eov9namti  in  building  leasa,  JjrCj  againtt^  412,  424,  447 

TBBASURY, 

definition  of,  under  Metropolitan  Building  Act,  496 

TRBE8, 

felling  of,  must  not  be  authorised  by  leases  under  Settled  Estates 

Act,  36 
in  streets,  penalty  for  damage  of,  623 

TBS8PAS8, 

between  joint-owners  of  party  wall  {see  Pabtt-wall),  236 
between  tenants  in  common  of  hedge,  287 

TRUST, 

exccutoiy,  power  to  grant  building  leases  in,  61 

TRUSTEES 

of  building  funds,  contracts  for  building  by  or  with,  6,  9 
personal  liability  of,  9 
personal  liability  of,  may  be  restricted,  10 
building  leases  by,  (jfee  Settled  Estates),  34 
of  Charity,  building  leases  by  and  to  (tee  Charity),  37 
of  Friendly  Society,  building  leases  by,  40 
of  Industrial  or  Provident  Society,  building  leases  by,  40 
of  creditor's  deed,  completion  of  debtor's  contract  by,  114 
in  Bankruptcy  (jue  Bahkbuptcy),  144 

consent  of,  on  behalf  of  cestui  que  trust,  under  Metropolitan  Building 
Acts,  626 

TURNPIKE  ROAD  (*»  HiQHWATB,  Roads). 

TURRET, 

construction  of,  under  Metropolitan  Building  Acts,  602 


UNCERTAINTY 

of  tenns  of  agreement  for  lease  :  specific  performance  where,  180 

UNDERGROUND  ROOMS  (aee  Cellabb). 

UNDERLEASE  {see  Sublease). 

UNION, 

meaning  of,  under  Public  Health  Act,  1876,  607 
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UBBAK  AUTHORITY  («/•/?  Corporation,  IjOCAl  Authority). 
in  what  respect  different  trom  other  coqwrationB,  7 
description  of,  609 
duties  and  powers  of,  as  to  highways  (are  Highways),  621—623 


?»  »f  j» 

It  ♦» 


may  make  by-laws,  626 
USAGE  (ue  Custom). 


street^)  (fee  Streets),  623 

line  of  building  (see  Li2f  B  OF  BUILDINO). 


USUAL  COVENANTS, 

stipulation  for  insertion  of,  in  building  lease,  17 
covenants  in  restraint  of  trade  arc  not,  209 


VALUATION 

of  land  for  building,  293 

of  rentals,  296 

of  leases  for  a  number  of  years  certain  ;  table  for,  297 

charges  for,  490 

VARIATIONS  (m0  Alterations).  ' 

VAULT  {9ee  Cellars}. 

VENTILATION, 

prorision  for,  in  Metropolitan  Building  Act,  508 

VESTRIES  AND  DISTRICT  BOARDS, 

duties  and  powers  of,  as  to  drains  {*ee  Drains). 
f,  „  „  sewers  {tee  Seweiis). 

„  „  „  waterclosets  and  ashpits,  565 — 567 

„  „  „  streets  (see  Streets),  567 — 575 

„  „  „  paring  {«ee  Paving). 

powers  and  duties  of  surveyors  of  highways  transferred  to,  567 
power  of,  to  make  by-laws  for  certain  purposes,  576 
may  apportion  sums  or  acts  to  be  paid  or  done,  578 
when,  may  either  recover  penalty  or  do  the  works,  592 
power  of  Metroi)olitan  Board  to  make  by-laws  for,  597 
may  require  payment  of  costs,  dec.,  from  owner  or  occupier,  600 
may  flag  footways  and  levy  the  cost,  596 
power  of,  as  to  naming  and  numbering  streets,  598 

VIEW  (see  Prospect). 

«*  VINTNER,"  207 


WAGES  C»ee  Payment), 

condition  f&r  employer  to  find  mmwy  for^  305 
to  be  paid  at  hiilding,  323 
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WAIVER  («r  TuiB,  Pehaltibs,  AogriESCExcE). 
of  forfeitare  under  building  lease  or  contract,  125 
what  amooDtfl  to,  12.5 
of  benefit  of  covenant  against  trade,  204 
of  covenant  with  some  of  several  lessees,  217 
provUi(mfor,  iifpctutlt}/  im  ease  of  accident,  316 

WALLS  (iwv  Pabty-wall). 

whether  or  not  a  "  building  "  198 
nad«r  the  Katropelitaa  Bvilding  Aeti, 
♦*  external,'*  meaning  of,  497 

„  whether  within  covenant  to  repair,  497,  d. 

**  cross,"  meaning  of,  497 
**  base  "  of,  meaning  of,  497 
atracture  and  thickness  of,  500,  534 — 539 
recesses  and  openings  in,  501 
of  dwelling  houses,  rules  for,  535 — 537 
of  buildings  of  the  warehouse  class,  537 — 539 
by-laws  as  to  substance  of,  553 


WAREHOUSES, 

rules  of  Metropolitan  Building  Acts  for  separation  of,  607 

waUs  of,  537—339 


>»  »» 


WARRANTY  (xee  Guarantee), 

personal  liability  of  directors  upon  implied,  10 

of  lessor's  title  dispensed  with  by  Vendor  and  Purchase  Act,  23 

WASTE, 

liberty  to  commit,  implied  in  building  lease,  52 
no  act  is,  if  within  terms  of  power  authorizing  it,  62 
building  a  house  is  not,  233 

WATER, 

extent  of  enjoyment  of  right  of  passage  for,  267 
supply  of,  to  houses  in  metropolis,  275 

,,       of,  provisions  of  Public  Health  Act,  1875,  as  to,  277,  618,  619 
grant  of  right  of  passage  of,  in  huUding  leuMe,  399,  40."5 
re$ervatioti  ofiu^k  right  in  building  lease,  399,  406,  439 

WATERCLOSETS, 

provisions  of  Metropolis  Management  Acts  as  to,  665—567 
under  PubUe  Health  Aet,  1875. 

no  house  to  be  erected  without,  616 

construction  of,  may  be  compelled,  616 

eaiihcloset  may  be  substituted  for,  617 

in  foctories,  617 

public,  617 

to  be  kept  so  as  not  to  become  nuisance,  617 

examination  of,  on  complaint,  617 
provision  as  to,  in  covenants  between  purchasers,  464 
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WATER  COMPANY, 

definition  of,  under  Pablic  Health  Act,  1875,  608 

WATERWORKS, 

definition  of,  under  Public  Health  Act,  1875,  608 

WATERWORKS  CLAUSES  ACT, 

incorporation  of  part  of,  with  Public  Health  Act,  1875,  618 

WAY,  RIGHT  OF,  (wr  Roads), 

over  land  disixvied  of,  for  building,  under  power,  65 

reserved  to  lessor  in  building  lease,  nature  of,  268 

is  a  discontinuous  easement,  260 

and  must  be  created  by  express  grant,  260 

may  be  presumed  where  of  absolute  necessity,  261 

as  where  there  is  no  way  to  land  granted  by  lease,  261 

ceases  where  necessity  ceases.  261 

reservation  in  fayour  of  grantor  of,  by  implication,  261 

where  nothing  in  conveyance  negatives  presumption,  261 

implied  to  grantor,  for  what  purpose  and  to  what  extent,  262 

where  there  Is  notice  of  a  building  scheme,  262 

reservation  of,  should  be  expressly  mentioned  in  lease,  263 

over  adjoining  land,  made  during  unity  of  possession,  263 

"  usually  enjoyed  with  "  certain  land,  264 

if  over  a  defined  road,  used  at  date  of  grant,  will  pass  under  general 
words,  264 

cannot  in  general  pass  under  word  "  appurtenances,"  264 

"  general  words  "  implied  in  conveyances  under  Conveyancing  Act, 
1881,  265 

whether  such  "  general "  words  proTide  for  re-grant  of  extinguished 
easements,  265 

may  in  general  be  used  to  extent  necessary  for  commodious  enjoy- 
ment, 265 

where  no  limit  in  grant  of,  it  may  be  used  fur  all  purposes,  265,  266 

use  in  such  case  not  restricted  to  that  at  time  of  contract,  266 

as  where  agricultural  land  used  for  building  purposes,  266 

reasonable  use  of,  a  question  for  jury,  267 

grant  of,  "  in,  through  and  along  "  a  road  does  not  justify  traverse 
road,  267 

distarbanee  of,  r«niadi«t  in  roipeet  of; 
by  abatement.  268 

by  action  for  damages  or  injunction,  268 
by  mandatory  injunction  to  remove  obstruction,  185,  268 
action  for  relief  against  another  party  claiming  the  right,  269 
or,  in  alternative,  for  indemnity  and  damages  against  lessor 
269 

granted  to  public  (/tee  Highway). 

grant  of,  in  httildtT^  lease,  399,  405,  429,  438 

reservation  of,  in  hdldinff  lease,  399,  406,  439 

"  WEEKLY  ACCOUNTS," 
meaning  of,  4 

WILL,  TENANT  AT, 

building  on  land  in  error,  effect  of,  15 
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WORDS,  meaning  of,  (see  Phrasb8). 

WOBKMJBN  (fee  Waoxs). 

power  to  aiecharge,  306,  323,  334,  342 


TSAB  TO  TBAB,  TENANT  FROM, 

spending  money  on  land  in  expectation  of  having  lease  grante  \  1 3 
whether  an  ** owner*'  nnder  Metropolitan  Building  Act,  497,  n. 
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Fifth  Edition,  1882.     In  Sro,  price  25#.,  cloth, 

THE 

LAW    OF    COMPENSATION 

FOR  LANDS,  HOUSES,  ETC. 

UNOTR  THE   LANDS  CLAUSES,  RAILWAY  CLAUSES  CONSOLIDATION 

AND  METROPOLITAN  ACTS, 

^ht  ^ttijefEntf  antb  ^LmhouTtvs'  ^\x>tUin^  lm)>rx)beintnt  ^rts,  1875  8c  79. 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS, 

VIFTR  EDITION,  Much  Enlarobd,  with  maxt  Additional  Fobhs, 

IKCLUDIXO  FrECEDINTS  OF  BiLLS  OF  Cu6TS. 

By  EYRE  LLOYD, 

OF    THE    INKKR    TKaiPLE,    BARRISTEB-AT-LAW. 


*'  A  fourth  edition  of  lilr.  Lloyd^s  ralaable  treatise  has  jast  been  published. 
Few  branches  of  the  law  affect  so  many  and  such  important  interests  as  that 
which  gives  to  private  individuals  compensation  for  property  compulsorily  taken 
for  the  purpose  of  public  improvements.  The  questions  which  arise  under  the 
different  Acts  of  Parliament  now  in  force  are  very  numerous  and  difficult,  and 
ft  collection  of  decided  cases  epitomised  and  well  arranged,  as  they  are  in  Mr. 
Lloyd's  work,  cannot  fail  to  be  a  welcome  addition  to  the  library  of  all  who  are 
interested  in  landed  property,  whether  as  owners,  land  agents,  public  officers, 
or  solicitors."  -Midland  Counties  Herald. 

"  It  is  with  much  gratification  that  we  have  to  express  onr  unhesitating 
opinion  that  Mr.  Lloyd's  treatise  will  prove  thoroughly  satisfactory  to  the  pro- 
fession, and  to  the  public  at  large.  Tboroaghly  satisfactory  it  appears  to  us  in 
every  point  of  view — comprehensive  in  its  scope,  exhaustive  in  its  treatment, 
sound  in  its  exposition." — Irish  Law  Thnes, 

''In  providing  the  legal  profession  with  a  book  which  contains  the  decisions 
of  the  Courts  of  Law  and  Equity  apon  the  various  statutes  relating  to  the  Law 
of  Compensation,  Mr.  Eyre  Lloyd  has  long  since  left  all  competitors  in  the 
distance,  and  his  book  may  now  be  considered  the  standard  work  upon  the 
subject.  The  plan  of  Mr.  Lloyd's  book  is  generally  kno^-n,  and  its  lucidity  is 
appreciated  ;  the  present  quite  fulfils  all  the  promises  of  the  preceding  editions, 
and  contains  in  addition  to  other  matter  a  complete  set  of  forms  under  the 
Artisans  and  lAbourers'  Act,  1875,  and  specimens  of  Bills  of  Costs,  which  will 
be  found  a  novel  feature,  exti'cmely  useful  to  legal  practitioners." — Justice  of 
the  Peace. 

''The  work  is  one  of  great  value.  It  deals  with  a  complicated  and 
difficult  branch  of  the  law,  and  it  deals  with  it  exhaustively.  It  is  not  merely  a 
compilation  or  collection  of  the  statutes  bearing  on  the  subject,  with  occasional 
notes  and  references.  Rather  it  may  be  described  as  a  comprehensive  treatine 
on,  and  digest  of,  the  law  relating  to  the  compulsory  acquisition  and  purchase 
of  land  by  public  comiMtnies  and  municipal  and  other  local  authorities,  and 
the  different  modes  of  assessment  of  the  compensation.  All  the  statutes 
bearing  on  the  subject  have  been  collated,  all  the  law  on  the  subject 
collected,  and  the  decisions  conveniently  arranged.  With  this  comprehen- 
nveness  of  scope  is  united  a  clear  statement  of  principles,  and  practical 
handling  of  the  points  which  are  likely  to  be  contested,  and  especially  of  those 
in  which  the  decisions  are  opposed  or  differently  understood." — Local 
Ofwemment  Chrontdc. 
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